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JIWAN SINGH V. 


[1. All. 97] 

BEFORE A FULL BENCH. 


The 5th Aiujnst, lti75. 

PllESENT: 


Sir RoiiEUT Stttart, Kt., Chief Justice, Mii. Justice Pearson, 

Mu. Justice Tuu.ver, Mr. Justice Spankie, and Mr. Justice Oldpieed. 


.liwan Sinyh.Judgment-dobtor 

versus 

Sainani .Dccroe-lioldor. 

E.v-'cuti(Jii of Decree—Limitation Act IX of IH7J, s. 15. 

Held (STL'AKT. (’..I. dissiodnitj), that applications for execution of ducrocs are not 
“ KUitr.” within tile incainii^ of s. llj, .Act TX of 1871.t 

On appeal hv the judf'incnt-doljtor affainst the ordei’ of tlio first Court 
disallo\vinf> his olijuctioii tliat the execution of the decree was haired l)y liinita- 
tlon, tlie iiuestion arose whetlier, in coinimtiiiff the )jeriod of limitation, tlie 
time iluring wliicli the decree-liolder was endeavourino to oiitain execution in a 
Court witliout jurisdiction should he e.xclutlod or not under s. 15/, Act IX of 
1S7J. Tlie lower Appellate Court held that Ihe jirovisii ns of the section 
ai)])lied to aiiphcations for the execution of decrees, relying on a rulinff of the 
Hiffh Court, dated the 1st May 1HH4, in which .STUART, C.J., and Ol.liFIEI.I), 
J., ruled ti'it tlie jiiMvisions of s. 11,? .\ct XIV of 1859, wore so a])|>licuhle, 
exiircssin.n their [98] concurience in what the learned .Tud^fes considered a 
vulinf> to that elfect in Iluim Chunder Hoy Clancdhri/ v. Shourodhoitee Debut 
(9 W. R. 402). 

* Alr^ci-llancous Spcci.il Appeal No. 7i» of 1874, from an order of the .fudge of (laxipur, 
dated the Srd .lul\ 1874, .illirmiiig an order of the Suliordiiiutc Judge, dated the 17th January 
1874. 

I So held bv Jackson (McDoncll, J.J., dmsetiliiuj), in hanee Kant Glmse v. IJaran 
Kinto (lltftse, "Jl W. R 405 —rniitrn by Birch and Mclionell, J.J., in Itajah J’roniotlu) Nath 
littjl V (t (V>., ‘it W. li. 33;}. 

t [Sec. 1.5 ;— In computing the jwriod of limitation prescribed for any suit, the time during 

which the plaiutifi has Ih'cii prosecuting with due diligence 
Exclusion of tnmi of another suit, whether in a Court of First Instance or in a Court 
suing htmn fide in Court of .Appeal, against the same defendant or some person wliom he 
without jun.sdiction. ri'preseiits, shall he excluded, where the last mentioned suit is 

founded upon the same right to sue, and is instituted in good 
f.iith in a Court whie.h from defect of jurisdiction, or other cause of a like nature, is unable to 
tr\ It. 

K.rj>lrm/iiu)n 1 :—In exeluding the time during which a former suit was pending, the day 
on which tn.it suit was instituted and the day on which the proceedings therein ended, shall 
hoth be counted. 

K.ri>tiotiiiii'n '! : .\ jilaiiititl resisting an tipiieal presented on the ground of want of juris¬ 

diction shall be deemerl in Is' prosecuting a suit within the meaning of this section.] 

S[Sce. 14 :—In craniiutin^i any period of limitation prescribed by this Act, the time during 
wlne.ii the e.lainianl, or any person under whom he claims, shall 
Coinputalion of jx'i'iod rif iiavc hi'cn engaged in prosecuting a suit upon the same cause of 
limitation in e.ise of suit action against the same defendant, or some person whom he 
prosecuted tiotw Jide, but iu represents, bnwi Jide and with due diligoueo, in any Court of judi- 
wroug Court. nature which, from defect of jurisdiction or other cause, shall 

have been unable to decide upon it, or shall have passed a decision 
which, on appeal, shall have been annulled for any such cause, including the time during 
which such appeal, if any has been p^udiiig, sbttll be excluded from such computation.] , 
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On special appeal to the Hi{<li Court, tho iud^jment-debtoj- imiuigned the 
decision of the lower Ai)pellate Court, citing} a ruling* of the High Court, date'd 
the J7th June 1872. In that ruling PuAllSON and Tupnhu, J.I., were of o])iniori 
that Ilurro Chundei' Roi/ Chov'dhru v. Shooi'odJwut'e Th‘bia only w(int to sliow 
that deductions might bo made in calculating the limitation p]’cscril)cd by Act 
XIV of 1859 for suits, and did not determine that the provisions of s. M of 
that Act applied so as to enlarge the time within which ai)])licationH miglit l)o 
made for execution. The learned .ludges held that the section applied only to 
original suits and not to applications for the execution of decrees, referring to 
Kkcttvrnaih Dey v. (Jossain Dasa I>i’y (4 W. W. Misc. 18), in which case a similar 
view was taken by the Calcutta High Coixrt, and to Daraniah Chinniali Chmchii 
V. Godain Cheity Veeriah (4 Mad. .lur. 101), in which case the Madras High 
Court held that tlie provisions of s. 13 could not be ai)idiod to tho execution of 
decrees. 

The Court (Peauson and OepfieeT), JJ.) referred to tho Full Bencli tho 
question which of tho two rulings of the High Court was tho rigid, one. 

Mr. Jj(t(ic}t and Babu Ihrarka Nath Makarji for the Ai)i)ellant. 

Mr. Cnnlan, Pandit Ajndhia Nath, and Munshi llanurnnn Parsiiad for tho 
Respondent. 

The following Opinions wore delivered by the I’ull Bench - 

StuaPt, C.J. — 1 was a party to the decision of 1st May 1871, and to tho 
opinion I then expressed 1 advisedly adhere. With I'egaixl to tho present 
reference, I cannot say that an ai)plication for the execution of a decriio is not 
a suit Avithin tho meaning of s. 15, Act IX of 1H71. I think it is. It has been 
j’epoatedly held in England that the word “suit” does include any proceeding 
instituted for the purjjoBO of obtaining any beneficial order or lylief, and that a 
])etition ])resonted for this purpose was a suit: and I observe it has been used 
in that sense in tho ja’actico of tho .American Courts. In Kent’s Commentaries 
on the American Law, vol. i, [99] p. 311, note (d), 11th ed. jnddished in 1807, 
two cases are referred to in which it was decided that ■Awaadavin^ is a. “ suit, for 
it is a litigation in a Court of Justice seeking a decision," and in the Calcutta case' 
referred to by the Ofticiating Judge of Ghazii)ur {Hurra Chuiidrr Itay ('liainihi y v. 
Shoorodhcmcc Drhia, 9 W. 11.402), the following i)assag(' oecur.-i in the judguuait 
of Sir Baenes Peacock, Chief Justice:—“The wonl ‘suit’ docs not necessarily 
moan an action, nor do the words ‘cause of action ’ and ‘ defendant ’ necessarily 
mean cause upon which an action has been bi-ought, or a i)erBon against whom 
an action has been brought, in the ordinary JA'stricted s('nse of the words. .Any 
proceeding in a Court of Justice to enforce a demand is a suit; the person 
Avho a]iplios to the Court is a suitor for relief: the person who defends himself 
against the enforcement of the relief sought is a defendant: and the claim if 
recoverable, is a cause of action.” The meaning of this, I think, is that the 
Avord “suit, ” as used in s. 15 of the Limitation Act, does not mean a suit or 
action in an exclusively technical sense, but simply'and generally any'])rocceding 
intended and adapted to the recovery or vindication of any right or demand or 
material advantage. Such was undoubtedly the meaning put AijKin the word 
" suit ” by lawyei’s before Act IX of 1871 was i)assed ; and the quest ion there¬ 
fore is whether there is anything in that .Act to change tho ct)nstruction which 
up to that time had been put u])on the term. J do not see tluit thei e is, nor do 
I understand that the mere mention of ai»i)lica.tions in the .Act distinct from 
suits can have the effect of limiting the general relief of benefft that by s. 15 is 
intended. J would, therefore, ansAver this reference by'.saying that tho aho\c 
ruling is right, and that an application for the execution of a decree is a suit 
within the meaning of 16, Act IX of 1871. • 
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PeaPBOn, J.—I was myself a party to the decision of the 17th June 1872, 
and on reconsideration adhere without hesitation or doubt to the opinion 
therein expressed. Throughout the Act IX of 1871 the distinction between 
suits and applications is never forgotten; they are never confounded together. 
The particular section (15) which we have to consider enacts that, " in comput¬ 
ing the period of limitation prescribed for any suit, the time during [ 100 ] 
which the plaintiff has been prosecuting with due diligence another sriit, whether 
in a Court of First Instance or in a Court of Appeal, against the same defendant 
or some person whom he represents, shall be excluded, where the last-mentioned 
suit is founded on the same right to sue, and is instituted in good faith in 
a Court which, from defect of jurisdiction or other cause of like nature, is unable 
to try it.” The cases in which a plaintiff may honestly make a mistake as to 
the Court in which his suit should be brought are not unfrequent; and therefore 
the provision contained in s. 16 .is quite suitable to a suit. But the case in 
which a decree-holder could bond fide attempt to execute his decree in a wrong 
Court must be very peculiar and exceptional; and a general provision of law is 
therefore not required to meet a case whicl) can hardly ever occur. It is 
remarkable that ss. 16,17,* 18,t 19, ] and 20§ are only applicable to original suits ; 


Exclusion of time during '[Sec. 17 In computing the period of limitation prosontod 
which judgment-debtor for a suit for prasession by a purchaser at a sale in execution of 
sues to set aside execution a decree, the time during which the judgment-debtor has l^n 
sale. prosecuting a suit to set aside the sale shall be excluded.] 

t[Soc. 18 :—When a person who would, if he were willing, havc -i right to sue, dies before 
Effect of death before the right accrues, the period of limitation shall be computed from 
right to sue accrues. the time when there is a representative in interest of the deceased 

capable of suing. 

When a person against whom, if he were living, a right to sue would have accrued, dies 
before the right accrues, the period of limitation shall be computed from the time when there 
is a representative when the plaintiff may sue. 

Nothing in the former part of this section applies to suits for the possession of land or of 
an hereditary office.] 

J [Sec. 19 When any person having a right to sue has, by moans of fraud, been kept 

Efieot of fraud knowledge of such right or of the title on which it is 

^ ■ founded, 

and where any document ttcccssary to establish such right has been fraudulently concealed, 

the time limited for commencing a suit, 

(a) against the person guilty of the fraud or accessory thereto, or, 

(6) against any person claiming through him otherwise than in good faith and for a 
valuable consideration, , 

shall l>c computed from the time when the fraud first became known to the person 
injuriously affected thercliy, or. in the case of the concealed document, when he first hod the 
means of producing it or compelling its production.] 

§[Scc. 20:—(a) No promise or acknowledgment in respect of a debt or legacy shall take 
the case out of the operation of this Act, unless such promise or 
acknowledgment is contained in some writing signed, before the 
expiration of the prescribed period, by the party to be charged 
therewith or by his agent generally or specially authorized in 

this behalf. 

(b) When such writing exists, a new period of limitation, according to the nature of the 
original liability, shall bo computed from the time when the promise or acknowledgment was 
signed. 

(c) When the writing containing the promise or acknowlodgmont is undated, oral 
evidence may be given of the time when it was signed. But when it is alleged to have been 
destroyed or lost, oral evidence of its contents shall not be received. 

Explanation 1 :—For the purposes of this section, promise or acknowledgment may bo 
sufficient, though it omits to specify the exact amount of the debt or legacy, or avers that the 
time for payment or delivery has not yet come, or is accompanied by a refusal to pay or 
deliver, or is coupled with a claim to a set off or is addressed to any person other than the 
creditor or legatee ; but it must amount to an express undertaking to pay or deliver the debt 
or legacy or to an unqualified admission of the liability as subsisting. 

Explanation H ;—Nothi^ in this section rmdors one of several partners or executors charge¬ 
able by reason only of a written promise or acknowlodgmont signed by another of them.] • 


Effect of acknowledg¬ 
ment in writing. 
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and it may reasonably be assumed that, if s. 15 had boon intended to apply to 
applications for execution of decree as well as to suits, the intention would havo 
bron expressed and made known in an explanation like explanation 2, which 
intimates that “a plaintiff resisting an appeal presented on the ground of want of 
jurisdiction shall be deemed to he prosecuting a suit within the meaning of this 
section.” In the absence of any such explanation, regard being also had to the 
distinction which is observed throughout the Act between suits and applica¬ 
tions, I conceive that s. 15 must be held to apply to suits as distinguished from 
applications, and that the word suit as distinguished from applications, and that 
the word suit therein used does not include an application for the execution of a 
decree. 

Turner, J. —I concur in the opinion delivered by Mr. Justice PEARSON, and 
place the same construction on the 15th section of Act IX of 1871 as I have 
heretofore placed on the similar section. Act XIV of 1859. 

Spankie, J. —I accept Mr. Justice Pearson's opinion as conclusive on the 
point referred to us. 

Oldfield, J. —Looking to the terms of s. 15 Act IX of 1871, I do not 
think the provisions of that section were intended to apply to applications for 
execution of decrees, but only to suits in their strict sense. 

[101] It will be observed that throughout Act IX of 1871, a distinction 
is made between suits, appeals and applications. It is to be found in the pre¬ 
amble of the Act, and again notably in s. 4, and in the second schedule, which 
prescribes the period of limitation applicable to three divisions of subjects, 
suits, api)eals and applications, amongst the last of which are found enumerat¬ 
ed applications for executions of decrees. 

I think Act IX of 1871 clears up what was obscure in Act XIV of 1859, 
under which the word suit may have been used in a wide sense, so as to 
include an application to enforce execution of a decree. 

The title of Act XIV of 1859 is an “ Act to i)rovide for the limitation of 
suits,” and the preamble is “ wliereas it is expedient to amend and consolidate 
the laws relating to limitation of suits, it is enacted as follows : ” but the title 
and preamble of Act IX of 1871 differ materially. Act IX of 1871 being “ An 
Act for the limitation of suits and for other puriKJses,” and it recites, “ whereas 
it is expedient to consolidate and amend the law relating to the limitation of 
suits, appeals and certain applications to Courts, etc. ” Whereas in Act IX 
of 1871, suits and applications are separately treated, the word suit cannot, I 
apprehend, be held to mean and include an aiiplication. 


NOTES* 

[STATUTORY CHANQE— 

Both tho Limitation Act of 1877 and of 1908 provide for ail applications as well as suits 
by Sec. 14 (2). For the view that an execution application is not a suit, see also 2 Cal. 336 ; 
22 Mad. 250; 79 P. R. 1877. See also (1878) 2 Mad. 1.] 
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BEFORE A FULL BENCH. 


jT/tc 10th Anfjust, 1875. 

Present: 

Mh. Justice Turner, Officiating Chief Justice, 
Mr. Justice Pearsdn, Mr. Justice Spankie, and 
Mr. Justice Oedfield. 


Tej Ram and others.Auction-purchasers 

versus 

Harsukh.Judf*ment-debtoi'. 


Slat. 24 and 26 Vic., c. 104, s. 15—Poirers of superintendence of High Court — 
Revision of judicial proceedings — Jurisdiction. 

The Hi;(h Court is not coinpetcint, in the exercise of the powers of supcTintendencc over 
the Courts subordinate to it conferred on it in* s. 15 of *24 and 25 Vie., c. 104, to interfere with 
the order of a pourt subordinate to it on the ground that such order has proceeded on an error 
of law or an error of fact. 

Whore, therefore, on appeal by the judgmcnt-dul>tor against an order confirming a sale of 
immoveable property in the excc\ition of a decree, the lower Court set aside the sale, on a 
ground not provided by law, and the [102] auction-purchasers .i])plied under the above- 
mentioned section to the High Court to cancel the lower Court's order, the High Court refused 
to interfert!.* 


This was an application to tlio Hifih Court by the purchasers at a sale of 
immoveal)lo property in the execution of a decree for the canoolnjent, as being 
contrary to law, of the order of the lower Court setting aside the sale. The 
a])plication iiurjtorted to he made under s. 15 of 24 and 25 Vic., c. 104, 
the auction-]mrchasers contending that tlic High Court was enii)owerod to 
interfere under that section. The question of jurisdiction raised by this 
contention was referred by the Division Bench (STUART, C.J., and Oldfieed, 
J.) before which the application came for hearing to the Full Bench. 

It api)oared that, on apj)eal by the judgment-dchtor from the order of the 
first Court confirming the sale, the lower Coui't of a])))eal had set aside the 
sale on the ground that no notice of the application for the execution of the 
decree had been served on the reiwosontativc of the original jiarty to the suit 
against w'honi execution was sought in accordance with the provisions of s, 210, 
Act VIII of 1859. 


•Compare In the matter of Dingn Cluirnn Sircar, 2 13. L. It. A. C. 165, and aeo also in 
the matter of Khowaz Ham Biw Singh, 2S W. R. 402, in which the Calcutta High Court 
similarly refused to interfere with an order of the Lower Appellate Court upholding a ssile. 
tScc. ‘216 ;—If an interval of more than one year shall have elapsed between the date of the 
Tt, r.nKf.u decrcc and thc application for its execution, or if the cnforec- 

notico to show ^cause whv against the heir or representa¬ 

tive of an original party to the suit, thc Court shall issue a notice 
to th<! party against wlioin execution may be applied for requiring 
him to show cause, within a limited period to be fixed by the 
Court, why the decree, should nut l)c executed against him. 

Provided that no such notice shall be nr3C0KKary in consequence of an interval of more 

than one year having elapsed between the date of the decree and 
the application for execution, if the application be made within 
one year from the date of the last order passed on any iirevious 
application for execution ; and provided furtluir that no such notice sliall be necessary in 
consequence of thc application being against an heir or roprosentative if iqion a previous 
application for execution against thc same per^n, thc Court shall have ordered execution to 
issue against him.] * 


thc decree should not be 
executed shall be issued. 


Proviso. 
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Mr. Boss (the Junior Government Pleader) Babu Dtoarka Nath Banarji, 
Pandit Ajudhia Nath, and Babu Ojtrokash Chander for the Auction-purchasers. 

Mr. Conlan and Pandit Bishamhhar Nath for tiie Judgment-debtor. 

The Junior (rovernment Plmder. —Tiiis application is made with reference 
to B. V. Koshti V. Narayaii DhuLappa (3 Bom. 11. C. E. A. C. J. 110). If your 
Lordships refuse to interfere in cases like the present much mi.schief will 
ensue. The lower Court might as well have set aside the sale on the ground 
that it was op])osed to Hootch law as on the ground it has set it aside. Your 
Lordships can interfere under s. 15 of the High Court’s Act. The first part of 
the section gives the High Court the power of “ sui)erintondence ” as distinct 
from the power it gives it to “ call for returns. ” 

Mr. Conlan. —The High Court cannot interfere ; DaCosta v. Hall (l R. C. 
and C. R., Civil Rulings 165: S.c.. 5 W. R. Misc. 25) is an authority exactly in 
point. 

[103] The Opinion of the Full Bench was as follows ;— 

It is not contended that an a])])oal lies to this Court from the order of the 
Judge, or that under the Code of Civil Pi-oeodure this Court has any ])ower of 
interference. It is argued that the Court is authorized to exercise jurisdiction 
in the matter in virtue of the provisions of 24 and 25 Vic., c. 104, s. 15. Tliese 
provisions have frequently been urged as justifying the interference of this Court 
with orders of a Subordinate Coui-t, on tlio grounds tliat the orders of the 
Subordinate Coui-t has i)roceeded on an eiTor of fact oi’ law, and that no further 
ai>peal is given by the Code, and so far as we are aware the Court has uniformly 
declined jurisdiction. 

The provisions of s. 9 of the Statute above-mentioned declare tliat High 
Courts established under the Act shall liave and exercise all such civil, etc., 
jurisdiction, etc., and all such powers and authority for, and in relation to, the 
fulministration of justice, etc., as Her Majesty may by Letters Patent grant and 
direct, and that save as by such Letters Patent may be otherwise directed, and 
subject and without prejudice to the legislative powers in relation to the matters 
aforesaid of the Governor-General of India in Council, the High Court to bo 
established in each Presidency shall have and exercise all jurisdiction and every 
power and autliority whatsoever in any manner vested in any of the Courts in 
the same Presidency abolished under the Act at the time of the abolition of such 
last-mentioned Court. 

By the Letters Patent of this Court Her Majesty was pleased to confer on 
it extraordinary original civil jurisdiction and apj)ollate civil jurisdiction, but she 
conferred on it no powers of revision in civil suits or matters arising thereout. 
In those matters the Court has no other power or authority than that enjoyed 
by the Sudder Dewany Adawlut of those Provinces at the time of its abolition 
unless such power is derived from the 15th Section of the Statute. The Sudder 
Dewany Adawlut certainly had no power to exercise judicial functions in any 
case in which its right of interference was not declared by the law of India, 
and no provision of any Indian Act is cited as conferring on the Sudder Dewany 
Adawlut authority to interfere on an application of the nature of that which is 
now preferred to the Court. 

The petitioners then can rely only on the provisions of 24 and 25 Vic., 
c. 105, 8. 15, which declare that the High Courts established under the Act shall 
have “ superintendence" over all Courts [104] which may be subject to its 
appellate jurisdiction, and consequently it is contended that the term superinten¬ 
dence confers jurisdiction to revise proceedings of the Subordinate Civil Courts. 
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We cannot allow this contention. Whether we consider the ordinary 
significance of the term or construe it in connection with the context, 
it appears to us to confer on the High Court no revisional power, no 
power to interfere with or set aside the judicial proceedings of a Subordinate 
Court, but that it confers on the High Court^ administrative authority 
and not judicial powers ; as we construe the term’’’, it would be competent 
to the High Court in the exercise of its power of superintendence to direct a 
Subordinate Court to do its duty or to abstain from taking action in [108] 
matters of which it has not cognizance, but the High Court is not competent 
in the exercise of this authority to interfere and set rij^t the orders of a Subor¬ 
dinate Court on the ground that the order of the Subordinate Court hod 
proceeded on an error of law or an error of fact. It is true that some cases may 
be found in the reported decisions of other High Courts, in which it appears 
that Judges have claimed in virtue of the right of superintendence given them 
by the Statute to exercise larger powers than we believe are conferred by the 
provisions of that law, but the practice of this Court has accorded with the 
views expressed by us, and on the construction we put on the Statute we are 
not at liberty to disturb it. 

The record will be returned to the Bench witlj this expression of our opinion. 

NOTES. 

[Bevisional proceedings cannot be had under the Charter Act to rectify errors in law or 
fact(1«85) 9 Bom-4.32 ; (1887) 12 Bom. G17 ; (18%) 1 C. W. K. G17 ; (1898) 26 Cal. 76 ; 
(1906) 9 C. W. N. 1046---2 C. L. J. 241 P. B 33 Cal. 68 ; (lf)08) 31 All. 59 ; (1909) 36 Cal. 
994=11 C. L. J. 50. See also 28 Mad. 28 ; 22 Mad. 68.] 

* The statement of the law here giv<*n seems on the whole to l)e in conformity with the 
view taken in a long .series of cases by the Calcutta High Court. That Court has hold 

(а) that it may interfere, under s. 15 of the High Court’s Act, to direct the exercise of a 
power or jurisdiction disclaimed by the lower Court—see Gobiiid Comnar Oumidhry v. Kiato 
Caomar Otowdhry, 7 W. B. 520; S.C. 2 Ind. Jur. N.S. 199 ; (ireeah Chunder Laluxtree v. 
Kasheeamree Debia, 8 W, E. 26 : Omar Chand MaJuitn v. Nawah Nazim of Betigal, 11 W. B. 
229 : Collector of Bogra v. Krishna Indra Hoy, 2 B. L. R. A. C. 301: Petitum of Sankar 
Dobay^ 4 B. L. R. A. C. 65 : Hardayal Mandal v. Tirthanaml Thakur, 4 B. L. R. App. 28 : 
Khenumkuree Dabi v lianee Bhurut Btxmduree Dabi, 14 W. R. 9: Munohur Paul v. 
J. P. Wise, 16 W. R. 246 ; Petition of Hani Umaaundari Dabi, 5 B. L. R. App. 29 : Pelitian of 
Srimati Nasair Jan, 7 B. L. R. 144 : Haris Chandra Uupto v. Srimali Slmshi Mala Gvpti, 

6 B. L. R. 721: but sec Petition of Ilureehur Mookerjee, 20 W. R. 202. 

(б) that it may interfere to sot aside an order made by the lower Court without jurisdic¬ 
tion—see Joy Bam v. Bulwant Singh, 5 W. R. Misc. 3 : Bhyrub Chunder Chunder v. Shanui 
Soonderee Debi, 6 W. R. Act X. Rulings 68: Judooputtee Chatterjee v. Chunder Kant 
BluUtacharjee, 9 W. B. 309: Petition of BunkobelMiry Chose, 11 W. B. 26: Petition of 
Maharaja Dhiraj Mahtvb Chand Bahadur, 2 B. L. R. A. C. 217 : Deep Chand v. Qouree and 
Beharee, 18 W. R. 98 : Booknee Boy v. Amrith Ball, 14 W. B. 264 : Tarini Charan Mookerjee 
V. Baja Puma Chunder Boy. 6 B. L. B. 717 : Mir Habib Sobban v. Mahendra Nath Boy 2 
B. L. R. App. 32 : Amra Nashya v. Gagan Shuta, 2 B. L. R. App. 85 : Haria Cltandra Gupto 

V. Srimati Shashi Mala Gupti, 6 B. L. R. 721. 

(c) that it should not interfere merely on the ground that an order made by a Court 
having jurisdiction is erroneous—see Petition of Pearee Lai Sahoo, 7 W. R. 180: Janbkee 
Bullid) Sein v. Dukhina Mohun Chnwdhry, 7 W. R. 519 : Showdaminee Doaae v. Manick Bant 
Choivdhry, 9 W. R. 386 : Mahomed Bmheerullah Chowdhry v. Bamkant Chowdhry. 9 W. 
B. 894 : Jumal AH v. Shaikh Wahed AH, 11 W. R. 97 : Petition of Jodoo Moonee Doasee, 11 

W. B. 494: Petition of Durga Charan Sirkar, B. L. R. A. C. 165: Sreernutty Doaaee v. 

Sreenibaah Dey, 12 W. R. 74 : Asrafannisaa Begum v. Syad Inaet Hoasein, 6 B. L. B. 816 : 
S.C. 13 W. R. 439: Doorga Soonduree Debi v. Kaahee Kant Chuckerbutty, 14 W. B. 212 ; 
Kdlee Hur Dosa v. Boodreaaur Chuckerbutty, 15 W.B. 90: Khorahed AH v. Chowdhry 
Wahid AH, 15 W. R. 17g: Petitum of Kaainatk Boy Chowdhry, 7 B. L. B. 146: Hur 
Kiahore Audhiatry v. Sudoy Chunder Nundee, 17 W. B. 80; Petition of Munnoo Singh, 
19 W. B. 306: Petition of Bagram, 20 W. B. 10: Khowas Bom Bm Singh v. Biahendharee 
Geer, 23 W. B. 402 : Ajonniaaa Bibi v. Surja Kant Aeharji, 2 B. L. B. 181: sm, however, 
Maharaja Dhiraj Mahtdb Chund Bahadur *v. Shagor Kundu, 6 B. L. B. App. 91 ; 
PeHtion of Mathuranath Chucherbiitty, 9 B. L. B. 361. , 
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[1 All. lOS] 

FULL BENCH. 


2Vtc ^7th Aimtist, 1875. 

Present : 

Mr. Justice Turner, Officiatin(4 Chief Justice, Mr. Justick Pearson 

AND Mr. Justice Spankie. 


Debi Parshad and others.Defendants 

versus 

Thakiir Dial and others.Plaintiffs." 


TTindu Lato--Undivided Hindu family — Inheritance. 

When, in an undividi’d Hindu family living under the MitakKhara law, a brother dies 
without leaving issue, but leaving brothers and nephews, the sons of a predeceased brother, 
the interest in tlie joint estate of the brother so dying docs not pass on his death to his 
surviving brothers, but on partition the whole estate, including the interest of the brother so 
dying, is divisible ; and the right of representation secures to the sous or grandsons of a 
deceased brother the share which their father or grandfather would have taken hud ho 
survived the period of distribution. [Madko Singh v. Bindesserg Hoy (11. C. E. N.-W. I’., 
1868, p. 101) overruled.] 

Durga, Bisliesbar, Bhairo, and Ram Pargas, were four brothers united in 
estate. Ram Pargas died leaving sons wlit) were tlie plaintiffs in this suit. 
Then Durga and Bhairo died without issue. Finally, Bisliosliar died leaving 
sons, who wore the defendants in this suit. [ 106 ] The inineipal issue raised 
by the suit was whether the plaintiffs wore entitled on i)artition to a moiety of 
tlie undivided itmnovealde estate of the family, or to one-fourth. The first 
Court held, having regaril to the answers to the (piestions 3 and 4 given in 
p. 33, Bk. ii., West and Biilder’s Digest of Hindu Law Cases, to Byrrasiha No. 2, 
dated 5th July 18G0, Byrrasthas, S. D. A., N.-W. P., vol. i, part i, and to the 
opinion of three of the Benares pandits whom it examined on the point, that 
the ])laintiff8 were entitled to a moiety of tlie estate. 

The first plea taken by tlie defendants on appeal by them to the High 
Court impugned this ruling. With reference to that idea, the Court (Pearson 
and HpanKIE, JJ.) referred to the Full Bench the following question, viz. : — 

“ Whether, in a joint family property, two or four brothers dying with¬ 
out issue, their interest passed on their death to their surviving brother exclu¬ 
sively, or whether the sons of a brother who piedeceased them are entitled to 
participate in it ? ” 

The order of reference was accompanied with those remarks :— 

Had Bhairo and Durga left separate estates, there can be no doubt that 
their surviving brother would have succeeded to them in preference to, and to 
the exclusion of, their nephews ; and it is contended that the succession \vould 
not be different in a joint undivided family. The contention is supported by 
the decision of a Bench of this Court, dated the 25th February 1868, in special 

• Regular Appeal, No. 83 of 1875, from a decree of tlio Subordinate Judge of Benaroii, 
dated the 18tb December 1874. • 
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ai)i)eal No. 1779 of 18G7, at page 101 of tho High Court Reports for 1868. The 
ruling of tho Lower Court in tliis case is opposed to that decision, but is sup- 
portod by tlie answcu's to tho riuestions li and 4 given in page 33, Bk. ii, West 
ami Biihler’s Digest, and by the opinions of the Boiiaves pandits examined by 
tlie Subordinate Judge. Under the circumstances, we think it expedient to refer 
the point in iiuestion for tlie consideration of a Full Bench. 

Pandit Ajiidhia Nath (with him Munshi Shuh Ham, for the Apiiel- 
lants, contended that, on tho death of a member of an undivided Hindu 
family, his estate devolved on his heirs. There is nothing in Hindu Law 
to the contrary, and the pandits examined by tho first Court are agreed in so 
stating. Although, perhaps, it cannot be said that any one member of an undivid¬ 
ed Hindu family is the owner of any particular portion of the undivided estate, 
[107] still his share in it is capable of being defined and expressed. He may bo 
the owner of one-half, or one-third, and so on. If, on his death, his estate devolves 
on his heirs, then the estate of a brother dying without issue devolves on his 
surviving bi'othei’s and their heirs, according to the rule of succession laid down 
in Mitakshara. If the rule does not ap[)ly, there is no other. If the lower Court 
is right, the death of a member of an undivided Hindu family alters the shares 
of tho surviving members. Thus tlicre would ho no inheritance liable to 
ohslruction, acc.irding to the definition of tho term in Mitakshara, but a third 
kind ol inheritance, r/~., one liahle to alteration, ft is true that the Privy 
Council has ruled in Kataiua Nairluar v. Ttif Itajah of Stii iitfuui/a (9 Moore’s 
I rid. .\pp. oJb), that the members of an undivided Hindu family are entitled to 
the benefit of survivorship, but that is as against females. All tho mendrers 
aiv not entitled to partieijrato in the estaUr of a rleceasod locmher— Madho Snuf 
v. Bindraaorii Itaij (H. Cb It., N.-W. P., iHfiH, ]). 101). There is no authority to 
show that (ho share lo which a member of an undivided Hindu family has 
succeeded lapses on his death into (he estate of the common ancestor. It would 
be imirossible to say, where a family consisted of several branches, whether the 
estate of a deceased mondrer lapsed into the estate of the ancestor of the branch 
(i) which ho belonged, or into tbo estate of the common ancestor. A brother in 
an undivided Hindu famih is preferred to a nephew— Madho Sing v. Hinda/iseri/ 
lioij ; Jh'ojo h'ifih'irrr Dassm v. Srornatk Bo'io (9 W. R, 463). The status of a 
reunited Hindu fannly am! an undivichrd ai’o the same. The rules of succession 
in a reurdted Hindu family supirort the contention of the Apixrllants. 

Mr. Mahmood (with him Munshi Hanunian Parshnd) for the Resjrondents. 
—.\s to the status of an undivided Hindu family, see Norton’s Leading Cases 
on Inheritance, jrart i, 173. In Katama NaUdiiar v. The liajah of Shioagwma 
the Privy Ctnincil held that the lu’operty of an undivided Hindu family is 
subject to tho benefit of .survivorship, .\gain, in delivoi-ing the judgment of tho 
Privy Council in .Ippor/cr v. Itania Sidtba Aii/an (11 Moore’s Ind. App. 75). 
liOi-d \Vost-[1083bnry said no member of an undivided Hindu family could 
ascertain his shai’o without jriirtition, and that partition prerduced an ell'ect upon 
the undivided estate of the family similar to the effect produced by the conver¬ 
sion of joint-teirancy into a tenancy in common. Tho respondents as coparceners 
wi(,h tlur appellants in an undivided estate arc entitled to share per capita. It 
apnears from tha».judgment in S(ulabart Prasad Shau v. Foulhus Koer (3 B, L. 
IJ. F. Ii. 31 ; S.C. i‘2 W. ii. F. B. 1) that tho mere fact of birth entitles the sons 
of brothers united in estate to a right of cojjarconership with their fathers and 
uncles. There are numerous rulings to the effect that, under Mitakshara, the 
SI JUS have rights of the same degree and (junlity as the father. In Bhyro Parshad 
v. Jiasisto Naraiu Pamle.tj (16 W. R. 31) it was hold that, so long as an estate 
remains undivided, the share Af a memner of tho coparcenary is so uncertain 



THAKUIt DIAL &0. fl875] 


I.L.R.1 All. lOd 


and undefined that lie may be said to have only "a life interest in a connnon 
property.” The deaths of Bhairo and Durga neither reduced the shares of the 
respondents, nor increased tlioso of the aiijiollants. The nature of the ])Ossos- 
sion of the parties remained the same, and theii’ shares in the estate are equal 
shares. But taking another view, even if “ the allotment of the shares is 
according to the fathers”—Mitakshara, c!i. i, s. 5, v. 1,—the respondents an*, 
entitled to share per nl/rpes, that is, th(*y are entitled to a moiety of the estate in 
disjmte—Norton’s Leading Cases, part i, 299 ; part ii, 4fil : J)uljcH Sinn v. 
Sfiootnnnook Simj (1 S. D. Re])., h9 8. C. Moricy’s X^igost, vol. i, 307). They 
st'arxi in the same relation to the common ancestor as the ajipollants, and are 
entitled to the sliarc which their falher would have acquiivd on partition 
Norton’s Loading Cases, part ii, 403. Ho long as the estate remained undivided 
the share of Bisheshar could not assume a definite sluipo and descend to tlie 
appellants, or on tlio death of Durga and Bhairo tlieir shares l)ecome definite 
and descend to Bisheshar. 


The Opinion of tlio Full Bench was as follows:— 

To answer the question i)i-o])osed to us it is necessary to consider the 
condition of a Hindu family in these Provinces while it remains undivided, 
and to inquire whether the same rules of succession apiily while the memhers 
continue joint in estate, when they have sejiarated and effected jiartition, 
and when they have re-united. [109] Sir Thomas Strange in <he ninth cluipter 
(On Partition, 4th ed., p. 198) of his work on Hindu Law dticlaics that ‘‘ w heiever 
a plurality of sons exists, the inheritance descends to them as t*o])arc('ners 
making together but one heir ”" “ the deceasefi may have'loft, not only 
more sons than one, hut hi'ol.hers, as well as a w i<low or widows, and danghl.ers, 
together with other doiiendents ; and such sons and brothers may have then- 
wives and children respectively ; the whole having constituted in hi^' lifetime, not 
so many coparceners indeed in the in-oper sense of the term, hut an undivided 
family. Orsiqiposing him to have been a single man, with collati-ral relations 
only, their descendants and connections, idl living Uigellier in copaicenfU-.\, his 
death makes no difference in this respect among the survivors.” If undivided 
at his death, they still continue so in ])oint of law, however aiqiearances may 
indicate a different state. So long as they remain joint, they otter one common 
sacrifice. “ Thu religious duty of unseparated brethren is single,"- Narada, 
quoted in Mitakshara, ch. ii, s. 12, v. 3, -until iiartition takes ph-uce. 

In resiJect of iirojierty, whatever is aequirc'd by t.he several memhi'rs, with 
certain exceptions, falls into and becomes part of the common fuml, and the 
expenses of all members arc met from this common fund ; no account being 
taken of excess in the expenditure of some over the expenditure ol othei- 
moml)crs. This community of worship ami juojierty being t he ordinary con 
dition of a Hindu family, it is to be presumed that a Hindu family is undivided 
until the contrary is shown, and that the acquisitions of the several memhers 
form part of the common stock unless the acquirer, or those claiming utulor 
him, ])rove that it was acquired in such a mannei- as would, by the special 
provisions of the law, constitute it the sole ))ro])erty of the aeipiirer. 

Moreover, “according to the true constitution of an undivided Hindu 
family, no individual member of the family whilst it remah:]^ undivided, can 
jn-edicate of the joint and undivided jiroperty that he has a certain shari'.” 
— Appovier v. Hama Suhha Aipan (11 Moore’s ind. .Ap]). 7rj) ; while a Fidl 
Bencli of the High Court of Calcutta has gone so far as to hold, in Smlaluirl 
Prashaci Safin v, Fnolhasfi Kocr {12 W. R. F. B. 1 : .s.c. 3 B. L. R.. I-’, lb, 
31), that under the [ 110 ] Mitakshara law one of the several nieinhei-s of a joint 
Hindu family cannot, without legal •necessity, alienate any portion of the 
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undivided ancestral i>roi)erty without the consent of the whole of the co-sharers, 
and that such an alienation is not valid, even for the share to which the alienor 
would have been entitled on partition. 

The condition of an undivided family being such as has beon described, it 
is not unintelligible that rules may govern the distribution of the joint 
inheritance different from those which would regulate the devolution of separate 
proiHjrty: and it has boon luled that in one and tlie same family different rules 
may govern the succession to the estate of a deceased membei' according 
to the nature of the different proirerties comprising it, whether it he joint 
or separate —Kalmna Natchiar v. The liajah of Shivmjungu (9 Moore’s Ind. Apj). 
at p. 610). 

The peculiar incidents of the joint pro]rerty of an undivided family are 
survivorship and the right of rojireHentation. In the Slrivagunga case above 
cited, the Lords of the Privy Council declared that, “ according to the principles 
of Hindu law, there is coparconersbii) between the different members of a 
united family, and survivorship following upon it. There is community of 
interest and unity of iiossession between all the monbors of the family and 
upon the death of any one of them the others may well take by survivorship 
that in which they hiul during the deceased’s lifetime a common interest and a 
common ijosscssion ” (at p. 611). It has been argued that this is a more 
statement of the general rule, and that it does not neces'^arily follow from it 
that the benefit of survivorshi}) extends to all, and not only to some of the 
smviviug meml)crs of the family. When once the principle of survivorshij) is 
admitted, it is difficult in tlio ahsenco of express law to limit its operation. The 
j)vinci])le of survivorship taking effect on the cotiimon fund, in which no one of 
the members of the family has any distinct share, operates not to augment the 
rights of any i)articidar class of tlus coimrccners, but to enlarge the sliares which 
upon ])artition would fall to the lot of evjpry one of the members. Tti effect, by 
the operation of this rule, the share to whicli a coparccTier dying without 
issue would have been entitled does not i)ass by descent hut lapses. The 
right of reju’esontation o]>erates at the time of partition to secure an equal parti- 
[111] tion of the inheritance between the several sons of the e.omraon ancestor 
and the issue to the third generation of sons who have died leaving issue 
sursuving the i>eriod of distribution, svich issue taking per stirpes the sliare of their 
fatlier or forefather- “ Should a younger brother die before ])artition, his share 
shall be allotted to Ids son, provided he had received no fortune from his grand¬ 
father. That son’s son shall receive his fatlier’s share from his uncle, or from 
liis uncle's son, and the same juoportionate share shall bo allotted to all the 
brothers according to law. Or if that grandson be also dead his son takes the 
share; beyond him the succession sto])s.'’—Katyayana--cited in Vyavahara 
Mayukha, ch. iv, s. 4, v. 21. “Although grandsons have by birth a right in the 
grandfather’s estate equally witlj sons, still the distribution of the grandfather’s 
proiierty must be adjusted througli their father, and not with reference to 
themselves. The meaning here expressed is this: if unseparated brothers 
die, leaving male issue, and the nmnlxir of sons he unequal, one having 
two sons, another three, and a third four, the two receive a single share 
in right of th^ir father, tlie other three take one share apjMsrtaining to 
their father, and the remaining four similarly obtain one siiare due to their 
fatlier. So if some of the sons be living and some have died leaving male 
issue, the same method silould ho observeil; the surviving sons take their own 
allotments, and the sons of their deceased brothers receive the shares of their 
own fathers resiKJctively. Such is tluj adjustment prescribed by the text’’— 
Mitakshara, ch. i, s. 5. v. 2.* “ A grandson D whojio father B is dead, and 
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a great-grandson F whose father E and grandfather C are dead, participate 
equally in the inheritance with the son A, for they without distinction confer 
equal bonehts on tlie deceased owner of the proiJerty by the presentation 
to him of funeral offerings at solemn obsequies.”—Daya-Kraina Sangraha, 
cb. i, 8. 1, V. 3. Unless authority be shown to the contrary, these incidents of 
the joint estate of an unseparated Hindu family, survivorship and the right of 
representation, govern the case before us and determine the answer to be given 
to the question ]>ut to us. The fathej’S and uncles of the parties lived as an 
unseparated Hindu family in possession of an undivided estate. Assuming 
l)artition to be made now, there are living representatives of two sons only of 
the common ancestor, and etiual ])artition being made [ 112 ] between the 
stocks, each stock is entitled to one moiety, but it is argued that, inasmuch 
as the father of the one line died before any of his throe brothers, and the 
father of the other line died after two other brothers, who died without male 
issue, the shares of the brethren dying without male issue descended to the 
sole surviving brother and passed from him to his issue—to the exclusion of 
the lino of the brother who died first—in other words, it is contended that the 
case is not to bo governed by the law of survnvorshi]), except so far as to exclude 
females, but that the shares of the deceased brothers passed to the surviving 
brother in virtue of the rule that, “ in case of comjjetition between brothers 
and nephews, the neidiews have no title to succession, for their right of inherit¬ 
ance is declared to lie on failure of brothers,”—Mitakshara, oh. ii, s. 4, v, 8. 
No doubt, if tills rule was intended not only to ajiply to the descent of the 
separate projicrty of a brother but to operate on the share which he would 
have taken in the common jiroporty of the family had ho survived the period of 
partition, the contention is correct; but if wo carefully examine the system on 
which the Mitakshara is compiled and bear in mind the ])rinciples of Hindu 
Law, as to which there can be no dispute, it will ajipear that the rule on which 
the contention is based cannot apjdy to the undivided ancestral estate, nor to 
anything which has accrued to and l>fcome part of that estate. The author of 
the treatise commences with a definition of heritage, “daya,” and distinguishes 
between the wealth of a father or grandfather which becomes the property of his 
sons or grandsons by rifjhi of their being his sons and grandsons, and which the 
author consequently terms unobstructed, and projierty which devoh'es on parents, 
brothers and the rest, on the. demise of the ow'nor without male issue, and which 
he terms liable to osbtruction, because existence of issue or the surv'ival of the 
owner impede its devolution. After investigating the nature of property and 
reviewing the methods by which it may he jicquirod, he declares the funda¬ 
mental principle of the Hindu Law obtaining in these Provinces that property 
in the paternal or ancestral estate is by birth. He next describes the limitation 
to which the power of the father over ancestral and acquired wealth is subject, 
and having previously defined ])artition to be “ the luljustmont of divers rights 
regarding the whole, by distributing them on iiarticular portions of the aggi’egate,” 
[113] he jiroceeds to declare in what manner and subject to what rules the 
common iiroperty of the family is to be distnbuted by partition in the father’s 
lifetime or after his decease. The consequence of the doctrine thsit a right in 
the paternal ancestral estate is acquired by birth is that there is in fact no 
devolution of the ])roporty from one owner to another, but that as each son comes 
into being he forthwith acquires a right which would, on partition, reduce the 
shares of the other sons, and which, should he not survive partition and have 
issue, his son or grandson would take by substitution, and which, if he dies 
before that period, will simjily lapse. There being no devolution of the projierty, 
the laws of descent are ina])plicable. An ascertainment of the rights of the 
several members of the family is efflcted by»partition, and consequently the 
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rules regulating partition in every Hindu work on inheritance take the place of 
rules regulating the descent of proijei’ty from an owner leaving issue. Unless 
there is a plain direction to the contrary, rules of partition from their vei’y 
nature o])erate at the time when tlie partition is made. Unless it is expressly 
declared tliat the ascertainment of shares is to he made at an earlier period, it 
must bo assumed tliey are to la? ascertained at the time jiartition is made. 
Seeing that a son in the undivided family is a co-owner, having acquired his 
right by birth, there is no more reason for hxing the date of the death of the 
father as the ixjriod at, which shares should bo ascertained than in fixing the 
date of a son’s death as that period ; and if shares are not ascertained until tlio 
period of distribution ; if, until that time, no one can declare he has any slnme 
in the common ])roi)erty, it accounts for the circumstance that in none of the 
treatises on Hindu Law which have been brought to our notice is there any rule 
declaring what is to be done with the intei-ost (it can hardly be called a share) 
in the common property winch has been acquired by a memiber of the family who 
has not survived the period of distribution. On the other hand, there are express 
rules declaring that the partition is to be an equal i)artition, subject to the 
qualification tliat those w ho take by rcin'csentation take oidy the share which 
he whom they respectively represent would have taken, luul hosurviveid partition. 

Having in ch. i dealt with the distribution of the estate of a Hindu who 
dies leaving issue, and having declare3d the rules whicli provide for the 
distribution of the paternal and ancestral i)ro-[1143pert> of the undivided 
family, the author next iwoceeds in ch. ii to treat, of tlie descent of the estate of 
a man who dies without issue. Tlie first section clearly relates only to soi>arato 
property. It i)resumes the case of a man who, heaving no male issue, could not 
be the founder of an undivided family. That sons, ])rincipal and secondary, 
take the heritage, has been shown. The order of succession among all tribes 
and classes, on failure of them, is next declaied." Hei'ff then w’e i)ass from a 
law of ])artitiotJ to a law of devolution ^f inheritance, the persons entitled no 
longer acquire an interest by hirtli. It accrues on the death of the owner, and 
to be entitled to claim they must survive the owner, and first in the lino of 
descent tho autlior i)laces the widow, and after explaining that, if the proprietor 
died in union with his brethren, the widow has merely a right of maintonanco, 
ho concludes the discussion of her claims with tho declaration that a wedded 
■wife, being chaste, takes the whole estate of a man wdio, being scpnvatcA from km 
co-hr.im, and not subsequently re-united with thorn, dies leaving no male issue. 

In the second section tho right of succe.ssion of daughters and daughter’s 
sons are declared. Now' in this section there is no distinct allusion to se])arate 
projierty, yet it has never hcjcn doubted that it deals only with separiito 
property, and the intention is evident from the commencement of the section - 
“ On failure of her (the widow'), the daughters inherit.” The widow could 
only tak(3 separate property and the daughtei’s succeed to what, if she htid 
sui'vived the propositiis, the widow would have taken. Similarly, the following 
section, w’hich treats of tho riglits of jjarents, commences with tho declara¬ 
tion :—“ On failure of those heirs, tho two ])arents, meaning the mother and 
father-, are successors,” preference being given to tho mother. In this section 
again there is no mention of separate projxfrty, but it manifestly dcsals only 
with that property, for it is declared that the i)arents take, in default of w'idow, 
daughters, and daughter’s sons. 

We now' arrive at tho fourth section, which treats of the I’ights of brothers, 
and which it is argiK^I governs tlm case before us. 1’hat section commences 
like the preceding by ijrcmising tho failure of the heir w'hose right had been 
last declared ; and from this (urcumstiiUrcc it must again be inferred that ihe 
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property to wyiich it regulates the [118] succession is such property as would 
have boon taken by the lieirs entitled to jjriority of succession, had they survived 
tho proiinaitus. If it be hold that tho interest whicli a coparcener acquii-es by 
birth does not lapse on his death without male issue, but j)asses under the law 
of succession to heirs otlier than direct issue, who presumably do not exist, and 
other than his widow, whose title is expressly denied, it follows that the right 
would devolve not on brothers only, hut on those heirs also w'bo are entitled to 
succeed in priority to brothers. Thus, a daughtci’, a daugliter’s son, a mother, 
or a father, might, on partition, claim tlio share of si deceased coparcener. No 
instance is cited in which such a claim has been allowed. The conclusion 
seems clear that s. 4, like tho jM-eceding sections of tho cUaptei', provides only 
for the devolution of tho separate estate of tlie propositm. 

* But in suiiport of the contention thaii tlie interest of a member of an undivided 
family in the common fund is a share, and that tlie rules resjiecting the succession 
of brothers operate, notwithstanding tlie propositus may have died in union with 
his brethren, and regulate the inlieritanco of that sliare, reference has been made 
to the provisions of s. 9, which treat of the succession to reunited kinsmen. 

It is argued that brethren who have reunited are in tho same position 
as those who have never separated ; that the whole of the pj’operty is again 
brought into a common fund, each brother saying to the other “ what is mine 
is thine and thine is mine,” yet nevertheless the interest of each is described as 
his share :—“ .\ immitcd brother shall koo]) his share of his reunited co-heir 
who is deceased ”—Yajnavalkya, cited in Mitakshara, ch. ii, s. 9, v. 1 - and 
inasmuch as on the death of a reunited brother without male issue his share 
tlevolves on reunited brethren of tho whole blood, to tho exclusion of reunited 
brotliren of tho lialf blood, or if there be no brethren of the whole blood in 
I’ounion, the reunited brethren of the half blood and the unassociated uterine 
brothers divide the share c(|ually, it is contended that the principle of survivor¬ 
ship does not operate to overrule the rules regulating tho succession of brotliers, 
hut that so far as is iiossible effect is given to both. 

[116] To these arguments it may be replied that a distinction is recog¬ 
nized by Hindu wndters betw'een undivided and reunited brethren (Colehrook’s 
Digest, ccccxxx). Moreover, a reunion implies a previous partition, in virtue 
of which each of tlie reunited brethren has acquired separate ownership of a 
share. He brings to the reunited fund something which is specially his, 
wliile in an undivided family he acjquirod his right by birth in the estate of his 
father or grandfather. Again, when a pai’tition is made of tho property of an 
undivided family, no distinction is made between the half-blood and the whole 
blood : If any immoveable jiroperty of divided heirs, common to brothers by 

different mothers, have i-emained undivided, being held in coparcenery, the half- 
brothers shall have equal shares with the rest, but the uterine brother has the sole 
right to the divided })r()])crt>% moveable or immoveable ” (Oolebrooke’s Digest, 
coccxxxi): and on ijartition of the common projierty of reunited brethren the 
oldest never enjoyed the privilege, now in all cases obsolete, of receiving a larger 
or bettor portion than his brethren, to wdiich Hindu writers declared him entitled, 
on a partition of the jiroperty of tho undivided family. It is dangerous then to 
draw an analogy from the s])ecial rules which ajqjly to the devolution of the 
shares of reunited brethren. Indeed, the circumstance that rules have beeti 
8i»ocially prescribed to regulate tho devolution of tho common projierty of reunited 
brethren affords ground for arguing that they were exceptions to the ordinary 
rules regulating the partititm of tho common property of an undivided family. 

If then tho provisions of ch. ii, s. 4, are not ai)plicable to tho interest of an 
undiyided coparcener in the common property, bid that interest lapses on his 
death without issue, it foliows that, in the case before tbo Court, the interest 
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of the brothers who died without issue do not devolve on the last stirviving 
brother, and tliat the sons of tlie last surviving brother are only entitled to one 
moiety of the estate. This conclusion is supported by the opinions of the three 
Pandits examined by the Subordinate Judge of Benares, altiioijgh the reasons 
given by one of those gentlemen for the conclusion at which he has arrived are not 
satisfactory. It is also supported by the decision of the Sudder Court of Calcutta 
in Duljeet Si7igh v. Sheomwiook Sin<jh (I. S. D. Bep. 59), to which Mr. Colebrooko 
was a [117] party, and by the decision of the Bombay Court in Bhugwan Golab 
Chuntl V. Kri^param Aiijitulram (2 Borr. 29). The decision of this Court in 
Madho Singh v. Bhidensery Hoy (IJ. C. K., N.-W. P., 1868, p, 101), it is true, is 
opposed to these authorities, but in our judgment that ruling cannot be supported. 


NOTES. 

[This caiso was followed in (1877) 2 Cal. 379, (1878) 4 Cal. 425. The case of 17 Cal* 
33 wherein this case was cited was overruled in 25 ^d. 078 P. C.]. 


[1 All. 117.] 
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Per PeABSON, J.—That there was alHO an acknowledgment of the mortgagor’s title. 

Per SPANKIE, J., contra. 

TlfE plaintiffs sued to redeem a mortgage of the entire 20 biswas of mauxa 
Pal, pargana .Tauli Jansath, zilla Saharanpur, alleged to have been inside in 
1811 for Rs. 241 by their ancestors to the ancestors of the defendants. The 
latter denied the mortgsige, alleging thsit they were the proprietors of the estate. 
From the evidence adduced it aiiposired thsit in 1863 the plaintiffs ajiplied to 
the revenue authorities to record tlieir names sis tho.mortgago^s of the estate, 
but'the application was refusetl. In May, 1872, at the instance of the defen¬ 
dants, tlse entry of the woixl “ mortgagee” opixjsite the names of the defendants 
in the kheirat annusilly proparetl by tlio psitwari was ilireoted to l)c discontinued. 
Tlio first Court, looking at tliese cii’cumstances, tresited the suit sis one for the 
liossession of land and dismissed it, holding thsit it should hsive been valued at 
five times the revenue payable to Government in resiiect of the projserty in suit, 
instesid of according to the principal siniount [118] of the mortgsige-money. 
The lower Apiiellate Court held thsit the suit was correctly vsilued. It dis¬ 
allowed a plea taken by the defendiints to the effect tliat the suit was haired by 
the law of limitsition as it apiioarod that the defendiints’ ancestors had signed 
the kheu'fit sind the khatauni nhara (i.sainivrir prepared sit the settlement of the 
estate with them under Regulation IX of 1833 in 3841, in which they were 
described as mortgagees, which it hehl simounted to an acknowledgment of the 
plaintiffs’ title as mortgagors, and rcmsinded the suit to tlie first Court for 
disposal on the merits. 

The khcival of 1841 riiado no mention of the natui'o of the mortgage and 
none of the mortgsigors. The parties who signed it were described as holding 
certain shares and as mortgagees. There was no record of the names of the 
owners of the shares. The khatauni sham asamiiray showed the riites of rent 
jiayable by tenants. The parties who signed that pajier were also described as 
mortgagees. There was a note by the officer making the settlement that “ the 
parties in possession are mortgagees, hut the amount of the mortgage and its 
duration are unknown: it occurretl before British occupation.” The parties 
did not, in affixing their signatures to either document, add the word “ mortga¬ 
gees,” The kJmoat was not confined to a record of the distribution of the shares 
and the interest of the parties as mortgagees. It contained the ikrar-nama, 
or wajib-ul-arz, being a record of agreement between the coparceners amongst 
themselves, on various matters, and a detail of customs, etc., prevailing in tlie 
estate. The signatures were affixed at the foot of the document. The Tahsil- 
dar recorded that, after all the particulars of the ikrar-noma, and the amount of 
rupees had been read out to the parties, they affixed their signatures and marks 
with their own hands. Similarly, with the khatauni tiham asamiicar, the 
Tahsildar recorded that the parties, after hearing the rates of rent, had affixed 
their signatures and marks, and verified all the particulars entered in the 
document. 

On special appeal to the High Court frfnn the order remanding the case 
the defendants contended that the signatures of their ancestors to the docu¬ 
ments did not amount to an acknowledgment of the plaintiffs’ title as mortga¬ 
gors or of their right to redeem, within the meaning of Act IX of 1871, sch. ii, 
148. They also contended, with reference to an order passed in the settlement 
depaitment in [119] January, 1864, which refused an application by the plaintiffs 
for the entry of th^r names in respect of certain unculturahle lands and trees in 
the village and refined them to a Civil Court, that the suit was ban-ed by limita¬ 
tion, not having been instituted within tliree yeafS from the date of that order. 


1 ALL.—lit 
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The learned Judges of the Division Court (PEARSON and SPANKIE, JJ.), 
before which the appeal came on for hearing, differed in opinion. 

The following Judgments were delivered :— 

Pearson, J. —This is a suit for tlio redemption of a mortgage said to 
have l)e(.in made in favour of the defendants' ancestors by the ancestors 
of the plaintiffs in 1811, and was dismissed by the Court of First 
Instance improperly on the ground of insufficient valuation. The lower Appel¬ 
late Court lias rightly held the valuation to he correct, and, disallowing a plea set 
up by the defendants to the effect that the suit was ban-ed by the law of limita¬ 
tion, has remanded the case to the first Court under s. 351, Act VIII of 1859, 
for trial and disjiosal on the merits. The plea of limitation has been disallowed 
with referonco to an acknowledgment of their mortgage tenure recorded in the 
settlement record of 1841, which is signed by the defendants or their forefathers. 
In that record they desci'ibed themselves, or allowed themselves to be described, 
as mortgagees of the estate in question ; and by so doing admitted by implica¬ 
tion the title of the mortgagors, whoever they may be, and their right to redeem 
the property. Whether the plaintiffs ’ ancestors were tlie mortgagors and 
w.hethor the mortgage was made by them in IKI1, for a consideration of Rs. 241, 
are questions wliicli must ho determined lieforo it can lie decided whether 
the suit can he maintained. Even if it be estalilished that the plaintiffs’ 
aiKjestois were the mortgagors, unless it l)e shown that the mortgage was not 
made before IKl 1, it may he found that the suit is barred by limitation. But 
although the Suhordinate Judge's decision is open to this objection, tlnit lie has 
somewhat, precipitately declared the suit not to ho barred h> limitation, wliilo 
not quite consistently remarking that, “ if the plaintiffs can prove the mortgage 
to have boon effected by their ancestors in favour of those of the defendants in 
1811, they will olitain a decree, if not, their claim must he rejected," there is 
nothing ohjoctionahle in his remand order on the [ 120 ] assumption that the 
materials on the record were not sufficient to enable him to decide satisfactorily 
himself. There is no force in the grounds of apjieal. Nothing is shown to be 
a bar of the suit in the proceedings of 1804, w'hich referred to a claim of certain 
manorial rights only. The iwlinission of the mortgage tenure in the settlement 
record of IHl 1, if it can ho referred to the plaintiffs’ ancestors, and the mortgage 
he found tj have been made by them in IHl 1, is sufficient to give a new ijoriod 
of limitation from the date of the admission. With those remarks, the appeal 
is dismissed with costs. 

Spankie, J. —.\rticle 148, sch. ii. Act IX of 1871, provides that time shall 
run I'j-oni tlie date of the mortgage, unless when an acknowledgment of the title 
of the mortgagor, or of his right of redemption has, before the expiration of the 
IH'oscrihed period, been made in writing, signed by the mortgagee or some 
pei'son claiming under him and, in such case, the date of the acknowledgment. 

It is argued in this ca.se that some of the ancestors of the defendants, appel¬ 
lants, attested as correct the khumit and khaiauni shara mamiwar prepared at 
the settlement under Regulation IX of 1833 in 1841, in which they are described 
as mortgagees. Their signatures, it was contended, are an acknowledgment of 
the moilgage tcnui-e, and take the case out of the operation of the limitation 
law'. The learned Judge, after stating the facts relating to the and the 

kfmtainii sham ttnavtiwar, continued):—It will be seen from what I have stated 
that the ])arties w'ho signed have not acknowledged any particular fact, but 
their signatures must bo taken as an atlmission of the general accuracy of the 
kh'iral and khaiauni, the one containing a variety of matter, the other having 
the siMjcial object of showing iiie rent payable the landlords by their tenants. 
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I raay also mention that there did not appear to he any recot<niscd owners 
ill 1841, the entire 20 hiswas being in the possession of persons described as 
mortgagees. I attribute tliis doscri]ition to be due to some rejiort regarding an 
earlier settlement and the state of the village tlion, obtained from tlic office 
when the settlement under Begulation TX of 1833 w'as made. 

[121] 1 do not regard tlie signatures of the ancestors of the defendants, 
under the circumstances described, as amounting to an acknowledgment of thc^ 
title of the mortgagor or of bis riglit of redemption, witliiii the meaning of 
article 148, sch. ii. Act IX of 1871. The record shoA’s that tho ajipelbitits did 
not acknowledge any right of redemption any where. They contested in 1HG3 
an attempt of the heirs of tlie mortgagors to establish tlioir riglit of redemption, 
and ultimately in 1872 they succeeded in obtaining an order from tlie revenue 
authorities for the erasure of tho word mortgagees. 

If w’e look at the effect of an acknowledgment in writing in respect of a 
debt or legacy (s. 20, Act IX of 1871), we find tliat no promise or 
undertaking would take the case out of the operation of the Act, unless tho 
promise or acknowledgment amounts to an express undertaking to ])ay or 
deliver the debt or legacy, or to an unqualified admission of tlie liability as sub¬ 
sisting. So 1 think that any one who desires to take his claim out of the 
operation of article 148, sch. ii, must show a clear and express acknowledgment 
in writing of .the title of tlie mortgagor or of his right to redeem, that this 
acknowledgment must lie unqualified and made touching the mortgage. It 
cannot be implied from a general admission of the accunicy of certain settle¬ 
ment records dealing with a great variety of matters. 

I, therefore, would decree the apiieal, reverse the jiulgment of tho lower 
Appellate Court, and restore that of tlie first Court, with costs. 

The defendants appealed to the Full Court, under the pixAisions of cl. 10 
of the Letters Patent, against the judgment of Pearson, .1. 

Munshi Hannman Parshad (with him Babu Joumdro Saih Chaiidlmri) 
for tho Appellants, contended that tho mere signatures of the mortgagees to a 
document, in which they were described as mortgagees, and whicli did not show 
who the mortgagor was, oj- tho nature of the mortgage, or 1,1 ic amount of tho 
mortgage-money, did not amount to an acknowledgment of the title of the 
mortgagor or of his right to redeem. There is no written acknov, lodgment 
touching the mortgage, signed by the mortgagees, which expressly, or by impli¬ 
cation, acknowledges the title of tho mortgagor or of [122] his right to redeem. 
The entry in the documents was made by the settlement officer. 

Pandit Bishavibar Nath for tlie Kespondents.— The mortgagees were in 
possession of the property. They assigned to theinsolves at the sottiement of tho 
estate the position of mortgagees. The entries were made on tlunr rejiresenta- 
tion, and are signed by them. The statements roeorded are aceejited by them. 
This amounts to an acknowledgment of the title of the mortgagor, whoever he 
may be. 

Turnsrt C.J., and Oldfield, J., concurred in the following opinion !— 

The question which arises in this appeal is wlietlior or not there has been 
a sufficient acknowledgment of tho mortgagor’s title or his riglit to ledcem 
to prevent the operation of the law of limitation, or rather to give the roiireseii- 
tatives of the mortgagors a now period from which limitation should he 
computed. 

The terms of tho law, an acknowjedguiont of the mortgagor’s lille or an 
acknowledgment of his right to redeemr wid^e not, it may bo presumed, intended 

• ■ M. . 
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to be mere tautology. An acknowledgment that a certain person, or his 
representative, is the proi)rietor of the estate is an acknowledgment of liis title. 
An acknowledgment that the mortgage is a subsisting mortgage would he an 
acknowledgment of his right to redeem, if he establislied his title. 

The provisions of the English Statute 3 4 Will. 4, c. 27, s. 28, require, 

in order to enlarge the statutory period of limitation, that an acknowledgment 
of the title of the mortgagor or of his right to redemirtion shall be given to the 
mortgagor or some person claiming his estate, or to the agent of such mortgagor 
or person, in writing signed by the mortgagee or the person claiming. It appears 
to be the law ttiat any acknowledgment, which before the passing of the English 
Statute would have been sufficient, will satisfy the requirements of the Statute 
if it be given in writing to the mortgagor or to a person claiming his estate, or to 
the agent of sucli mortgagor or person.—Fisher on Mortgages, 2nd od., vol. i, 
502, page 288. Before tlie Statute was ensicted it was hold that an acknow¬ 
ledgment of the mortgage as a subsisting mortgage was an acknowledgment of the 
mortgagor’s right to redeem ; and in a case [123] quoted by Lord Hardwicke, 
it was held by Sir J. .lekyll that, where a testator described an estate in his 
will as my “mortgaged estate,” it w’as a sufficient acknoAvledgment of tbe 
mortgagor’s riglit to redeem (3 Atkyn’s Kep., at p. 114). This ruling appears 
never to have been overruled ; it is quoted in Tudor’s Ijeading Cases, vol. ii, 
4th ed., 1065. We are not, indeed, bound by Englisli cases, but we may usefully 
consult them. 

With the exception that it requires the acknowleginent to be in writing, 
the law of liuiitation in this country, so far as it apjilios to the question ))cfore 
us, appears to he analogous to the Englisli law as it was established by the 
practice of the Courts ofE(iuity before the Statute above referred to was enacted. 
Tlie law of British India does not require that the acknoAvlcdgment should be 
given to the moilgagor, l)ut, in otlier i*esj)ects, it follows the language of the 
English Statute anil the practice of the Courts of Equity before that Statute 
was enacted. The acknowledgment must he inAvriting, signed by the mortgagee 
or a person claming under him, and it must acknoAvlodge tlie title of the mort¬ 
gagor or his riglit to redeem. In tbe case before us tbe settlement officer bad 
prepared tbe record-of-riglits, a record which bylaw he was bound to prejiare, 
showing the interests in tlie A’illage of which bo found persons in possession. 
From tlie I’ecords of preceiiing sottlomeiits ho ascertained that the appellants, 
or rather their pi’edecessors in title, had obtained ])ossession in A'irtuc of a mort¬ 
gage, and lie entered them accordingly in liis record as mortgagees. To this 
record, for the purpose of certifying to its correctness, he obtained tbe signature 
of those Avhoin he found in possession, and, amongst others, of the ajiiiellants. 
This ajipears to he a stronger case than that decided by Sir J. Jekyll. Here 
there is not a mere descrijition of the estate as a mortgaged estate, but a sub¬ 
scription to a record purporting to show tlie extent of the rights which the persons 
in ])Osscssiun enjoyed. For this reason avo hold the acknowledgment sufficient, 
and Avould dismiss the appeal with costs. 

Pearson, J. —There can be no doubt that the settlement record of 1841 
does not contain an express acknoAA'ledgment of the title of any particular persons 
as owners of the estate in question in this [124] suit or of their right of redemp¬ 
tion, for the moi tgagors or their rejiresentatives are not named. If, therefore, 
such an express acknowledgment lie required by the terms of article 148, scb. 
ii, Act IX of 1871, the present suit, instituted in 1874 for the redemption of a 
mortgage alleged to have been made in 1811, is liable to he dismissed as barred by 
the law of limitation. I still •adhere t?) the opinion intimated in my judgment 
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of the 8th April last, that such an express acknowledf?ment is not required, and 
the acknowledgment of a subsisting mortgage tenure is by implication an 
acknowledgment of the title of aTi owner and of his right to redeem, and suffi¬ 
ciently for all practical purposes com lilies with the terras of the law. It is 
not reasonable to suppose that any one would allow himself to be described as 
the mortgagee of a proiiorty of which the mortgage had ceased to be redeemable 
at law, and the names of the owners thereof had been lost to knowledge by lapse 
of time, without any mention of tliose circumstances. In the present case there 
are.no grounds for supposing that in 1841 there was any doubt or dispute as to 
who were the owners, or whether they were entitled to redeem the property in 
suit. The addition of their names, though it would have completed the statement 
of the facts, was hardly necessary, and the omission of their names was presumab¬ 
ly accidental. An acknowledgment of a mortgage tenure, not including the title 
of a mortgagor and of a right to recleern, appears to be meaningless, useless, and 
absurd. The main point is whether the tenure is that of a mortgagee; it can 
make no difference to the mortgagee whether the owner is A or B. If it bo 
field that an entry describing C as mortgagee of a share, acknowledged by C, 
would be an acknowledgment that would satisfy the requirements of the law, 
it cannot plausibly be contended that an entry describing C as mortgagee does 
not describe a subsisting mortgage tenure. But if there were any real 
doubt as to whether the acknowledgment implied in a man’s description 
of himself as a mortgagee referred to a subsisting mortgage, or one wliich had 
ceased to be retleemable, the doubt might easily be removed by an enquiry as to 
whether the mortgage had or bad not ceased to be redeemable at law at the 
date of the acknowledgment. 

The view which I have taken as to wMiat constitiites a sufficient acknow¬ 
ledgment is apparently not at variance with English law. [126] In page 
288, vol. i., Fisher’s Law of Mortgage, it is stated that “ any expression 
referring to the estate as mortgaged will be a sufficient acknowledgment.” 
The desci'iption by a man of himself as the mortgagee of an estate is surely 
a roforenco to the estate as mortgaged to him. In the case of Stansjicld v. 
Ilohnon (3 De 6. Mac. & G. 620 ; S. c. 16 Beav. 236 ; 22 L. J. Chanc. 657), 
cited in supjjort of t!io doctrine, the reference to the estate, as one of which the 
mortgage was redeemable, did not exj)ross the name of the party entitled to 
redeem, which was ascertained by external evidence. This case establishes 
both the points for which 1 contend ; first, that an acknowledgment of a 
mortgage tenure is by im]ffication an acknowledgment of the title of an owner ; 
and secondly, that other evidence may be admitted to show who is the person 
possessing that title to wliom tlio acknowledgment referred. In tliat case the 
evidence indicating the owner may have been nearer at hand than in the present 
case ; but that difference does not affect the principle that an acknowledgment 
of a redeemable mortgage may bo connected by evidence with the person 
entitled to rodoora it. On the other hand, it is observable that the acknowledg¬ 
ment in that case not only did not specify any particular person as the owner, 
but that it did not specify any particular property as the subject of the 
mortgage; and further, that it was apparently made after the lapse of the 
period of limitation, when the right of redemption, if it had not been 
extinguished, could not bo enforced at law. The acknowledgment, indeed, 
which was deemed sufficient to take the case out of the ordinary operation of 
the law of limitation was no more than an answ'cr by the mortgagee to a pro¬ 
posal on behalf of the mortgagor for a meeting for the purpose of coiisidering 
the matter of the debt, to the effect that, unless some one was prepared to pay 
the debt, a meeting would bo useless. Jt was bold that, by that answer, a 
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right of redemption had been admitted ; and the admission was supplemented 
by evidence wliich pointed out the mortgagor and tha mortgaged projjerty. In 
the present case the acknowledgment takes the form of a description by the 
defendants’ ancestors of themselves as mortgages of the property in question 
on tlie public and solemn occasion of a settlement, the mortgage not being 
known to have been irredeemable at law at the time, and a [126] clue to the 
names of the ownera being found in the settlement records. 

At page 314 of Atkyn’s Eoports mention is made of a case in which Sir J. 
Jekyll decreed a redemption upon the circuinstanco of the jHjrson who was in 
possession of an estate originally in mortgage calling it by the name of the 
mortgaged estate in his will. TIvis case supports my judgment not less than 
that of Stansjield v. Hobson above quoted. 

Spankie, J. —I am under the impression that my honourable colleagues 
take a different view of this case than I do. 1, therefore, would simply say 
that I adhere to my former judgment. Nothing was stated at the hearing 
which shows me that my opinion was wrong, and I can add nothing to what I 
have already put on record. 


NOTES. 

[AOKNOWLEDOHENT— 

It must he of a subsisting right: (1882) 9 Cal. GIG ; (1900) 27 C-il. 1004 at 1011 P. C. ; 
as to when it must l)o by all and not some of the mortgageus, sec (lH9:t) 17 Bom. 173 citing 12 
P. B. 162 ; as to sufficiency of an acknowledgment contained in (n) (lejmsitioii see (1892) 16 
Mad. 2-.K): IG Cal. 246 ; (6) wajib-ul-nrs sei* (lOOS)) 6 1. C. 77 (All). Sec also (1908) 10 Bom. 
L. E. 3Ho ; (1908) A. W. N. 22G ; 8 A. L. J. 60.5 ; 10 I. C. 238. 

As to further stages of this case see 1 All. 425.] 
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The 15th December, 1875. 

Prksekt; 

Mu. .lusTicii Pearson and Mr. Justice Turner. 

Chunni.Defendant 

versus 

Thakur Das and others.Plaintiffs. ' 


Mortgriffe—Coridition ngainst A henation — Aiiction.-purchascr. 

A transfer of mortgaged property made in coiitravcintion of a condition not to alienate is 
not absolutely void, but voidable in so far as it is in defeasance of the mortgagee’s rights. 

Where, in contravention of a condition not to alienatt;, the mortgagor had transferred 
his proprietary right in the mortgaged property to a third person for a tenn of years, the 
Court declared that such transfer should not bo binding ou a purchaser at the sale in oxecu* 
tion of the decree obtainc'd by the mortgager! for the .sale of the property in satisfaction of the 
mortgage-debt, unless such purchaser d(>sirod its continuiincr.'. 

Dalgan.tan mortgaged to the plaintiffs, by a deed dated the 24th 
November, 1870, a share in a certain village as .security for the repayment of a 

* Special Appeal No. 1000 of 1876, from a decrw! of the Judge of Bareilly, dated the 8rd 
August 1875, reversing a decree of the Subordinate Judge, dated the 28rd February 1875. 
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loan made to him by the plaintiffs. The mortgage deed contained a 

condition against alienation to the following effect:— ‘ I will not transfer the 
mortgaged property to any one else until the principal sum together with 
interest is repaid. Should I transfer it the transfer shall be illegal.” The 
mortgagor, under the terms of the deed, continued in possession of tlie proi)erty. 
On the 9th October, 1874, Dalganjan granted the defendant a “lease” (katkina) 
of his rights zamindar and malguzar in the share for a term of 11 years 
from 1282 fasli (1874-75) to the end of the rabbi harvest of 1292 fasli at a 
fixpd annual rent of Ks. 291 on these, amongst othei*, conditions—that the 
lessee should duly pay the Government revenue, instalment by instalment, 
together with the cesses, as also the annual rent, instalment by instalment 
—that no increase or reduction, during tlie term of the lease or at any settle¬ 
ment, in the Government revenue should affect the lessor—that the 
lessee should be liable for the carrying out of Government orders, and the 
exiwnses connected thex-ewith—that while he lield under the lease the lessee 
should keep the ryots satisfied—that dining tlie term of the lease the leasee 
should not be at liberty to surrender the estate. The plaintiffs obtained a 
decree on the 6th December, 1874, for the sale of the mortgaged property in 
satisfaction of the mortgage-debt. 

They instituted the present suit for the invalidation of tlxe lease, alleging 
that it was gmnted at a low rate of rent, in bad faith, with the object of 
frustrating the execution and satisfaction of their decree. The defendant 
Chunni pleaded that tlie plaintiffs had xio cause of action against him, as he 
took the lease in good faith prior to the passing of the decree, and the lease in 
no way hindered them from enfoi-cing their lien on the proixerty. 

The fii'st Court dismissed the suit on the ground that there was nothing 
to show that the lease was granted in bad faith, and that the stipulation in the 
deed of mortgage against the transfer of the property did not prevent the 
mortgagor from granting a lease of it. Tt remarked that the plaintiffs 
might bring the property to sale notwithstanding the lease, and that their 
statement that the proixerty would fetch a small price at an auction-sale in 
consequence of the lease was mei’oly conjectural. On apixeal by the plaintiffs 
they contended that the stipulation in the mortgage-deed rendered the [ 128 ] 
lease invalid, and that the lease would interfere with the auction-sale of the 
property, as no one would be willing to purchase it subject to the lease. The 
lower Appellate Court held, with reference to a ruling * of the late Sudder 
Court that the lease was invalid, being a violation of the stipulation against 
alienation contained in the mortgage-deed. 

On special appeal to the High Court by the defendant Chunni, it w'as con¬ 
tended on his behalf that the stipulation in the mortgage-deed was a moi’e personal 
covenant binding on the iiuu'tgagor, but which did not bind him, and which 
could not defeat his right to hold under the lease for the term it was granted, 
the lease being a Imnd fide, lease; that it was not shown that the lease obstruct¬ 
ed the rights of the mortgagee ; and that the plaintiffs had no cause of action 
against him, the lease having been granted and taken in good faith. 

* 8 S. D. A., N.-W. P., .341. See another case of a lease— Oossavn Mtingnl Doasv. 
Rughomiath 17 W. R., 5G0, and as to such conditions generally—see on the one hand 

Heern Lai v. Rntchpal, 6 S. D. A., N.-W. P., 39 ; Milhao lieebee v. Madho Pershad, 7 S. D. 
A., N.-W. P., 614—and on the other, Gutufnperiiluul Singh v. lieharee Lai, S. D. A., L. P., 
1857, p. 8‘25, and the cases there cited. Where the transfer is made bmut fide for the purpose 
of paying off the mortgage-debt, a condition not to alienate cannot operate to annul it, see 
Dookhchore Hni v. Hajee Hidayut-ool-lnh, H. C. R., N.-W. P., P. B., 1866-1867, p. 7; but 
the debt must be at once discharged by the transfer, see Matunned ZakooUah v. Ranee Pershad, 
H. C. R., N.-W. P., 1869, p. 40. See also Komndtm Lais. Wazeer Alt, II. C. R., N.-W. P. 
1871, p. 205. , f 
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The Junior Government Pleader (Babu Divarka Nath Banarji) for the 
Appellant. 

Mr. Colvin and Babu Jogendro Nath for the Eespondents. 

The Judgment of the Court was as follows:— 

Tlie lease is not a lease, merely for agricultural puriioaeS;^^ but a transfer ' 
of the interest of the proprietor for a term of years. Ts . it i violation of the 
condition against alienation? It has been held [ia»] that such conditions 
are introduced to protect Aho lien created hy tlio mortgage, and that a transfer 
made in contravention of the condition is not absolutely void, Imt voidable so 
far as it is in defeazance of tho mortgagee’s right.s. In the present case the 
mortgagees have obtained a decree for the sale of the estate in satisfaction of 
the loan. The existence of tho lease may induce ])urclia,sor8 to offer a loss price 
of the property than they' w’ould otVer if they could obtain immediate possession. 
On the other hand, the lease may be an ai'i’angomont highly beneficial to tho 
owner of tho estate and thus a substantial increment to its value. The mort¬ 
gagees will have obtained all that in equity tlioy are entitled to, if the Court gives 
them a declaration that the lease will not be binding on a purchaser in execu¬ 
tion of tlio decree, unless ho desires its continuance. Tiie decrees of the Courts 
below will be modified accordingly, but as the ap))oal substantially fails, we 
must order the appellant to bear the respondents’ costs. 


NOTES. 


[Sei* also (1878) I All. f.lO ; (188'J) -1 All. f.lH ; 10 A. W. N. 50 ; 


(18S'2) .5 Miul. 184.] 


* Ah to the meaning of “transfer," when used in a v'ajib-uUarz, see Chuttiir Mnllv, 
Chuttnr Kishore Lall, H. C. R., N.-W. P., 1808, p. .896. In that case it was ruled that the 
mere transfer of proissrty to the iM)ssesKion of a tenant for a term of years, who pays rent to 
tho owner, would not fall within a prohibitionmot to " transfer." This refers presumably to 
a transfer for agricultuval purposes.^ \ 
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QUEEN V. KULTABAN SINGH [1876] I.L.R. 1 All. 129 
[1 All. 129] 

CRIMINAL JURISDICTION. 

The 14th Januaru, 1876. 

PllESENT: 

Me. Justice Oldfield. 

Queen 

versus 

Kultaran Singh. 


Act X of 1872, ss. 468, 472, 478—Offence against Public Justice—Offence in 
Contempt of Court—Prosecution —Procedure. 

An offence against xniblic justice is not an offisncc in contempt of Court within the 
moaning of s. 473,* Act X of 187‘i. 

But notwithstanding this the C'ourt, Civil or Criminal, which is of opinion that there is 
sufficient ground for inquiring into a chargt' mentioned in ss. 407,1 408,} 409,S Act X of 187!i!, 
may not, except as is provided in s. 47il, tr) the areused pc'rson itself for the offence chargtid. 

The ease, of Sufnfoollnh, petitioner •! followed. 


•1 Si‘2 W. R. Cr. 49 ; see however lieij. v. Ktirniulieii IiuUibtij, 10 Bom. 11. C. Rep., 73; 
and 7 Mad. H. C. Rc'p., Rulings xvii and xviii. 

Offences in contempt of ’[Sc'c. 473:- E.^cept as provided in sections four hundred 

Covjrt how to he disposed and thirty-fiv<', four hundred and thitty-six andfour hundred and 
of. seventy-two, no Court shall try an) luirson for an offence com¬ 

mitted in contempt of its own authority.] 

1[Soc. 4C7 ;—A complaint of anj offeiue described in Chapter X of the Indian I’cnal 
,• t i 4 Code, not falling within section four hundred and thirtv-five or 
rosecu ion ^ f,,ur hundred and thirtv-six of this Act, shall not Ik? entertained 

of the lawful authority of Criminal Court'.‘xecqit with the sanction or on the eom- 

pu ) le servan s. plaint of the public seiwarit concerned, or of his official superior. 

The prohibition contained in this section shall not ap])ly to the offences d(‘scribed in 
sections one hundred and eight)-nine and one hundred and ninety of the Indian I’eiial Code.] 

}[Sec. 4(58:—.\ complaint of an offence against public justice, described in section one 
hundred and ninety-three, one hundred and ninety-four one 
Prosecution for certain hundred and ninety-the. one hundred and ninety-six, one hundred 
offences against public and ninety-nine, two hundred,two hundred and five, two hundred 


justice. 


and six, two hundred and .seven, two hundred and eight, two 
hundred and nine, two hundred and ten, two hundred and i>leven. 


or two hundretl and twenty-eight of the Indian Penal Code, when such offence is committed 
before or against a Civil or Criminal Court, shall not be entertained in the Criminal Courts, except 
with the sanction of the Court btifore or against which the offence was cominitti'd, or of some 
other Court to which such Court is subordinate.] 

S[Sec. 4(59 :—A complaint of an offence relating todoemnents 
Prosecution for certain described in section four hundred and sixty-three, four liundrod 
offences relating to doou- and seventy-one, four hundred and seventy-fi\e, or four hundred 
inents given in evidiince. and siiventy-six of the Indian T’enal Code, when the document 

has been given in evidenct! in any proceedings in any Civil or 
Criminal Court, shall not be entertained against a party to such proceedings, except with the 
sanction of the Court in which the doemnont was given in evidence, or of some other Court to 
which such Court is subordinate.] 

,,[Sec. 472 :—A Court of Session may charge a person for any 
Powerof Court of Session such offence committed before it or under its own cognizance, 
as to such offence commit- if the offence tie triable by the Court of session exclusively, and 
ted before itaolf. may commit or hold to bail and try such person upon its own 

charge. 

In such case the Court of Session shall have the same power of summoning and causing 
the attendance at the trial of any witnesses for the prosecution or for the defence, as is vested 
in a Magistrate by this Act. Such Court mwadirect the^Iagistrate to cause the attendance 
of such witnesses on this triai.] 


1 AXA.—la 
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QUEEN V. 


A SUIT was brought against Kultaran Singh for the recovery of arrears of 
rent, in which he produced a witness, Bhikarn Singh, who gave evidence as to 
tlie payment of t)io rent by Kultaran Singh. This evidence, in the opinion of 
the Assistant Collector trying the suit, afforded ground for inquiry into a charge 
against Kultaran [ISOl Singh of an offence under s. 196 (using evidence known 
to be false) of the Indian Penal Code, and against Bhikarn Singh of one under 
s. 194 (giving false evidence). That officer, therefore, acting ib the capacity of 
Assistant Magistrate, proceeded to try the accused persons on the charges above- 
mentioned, and finding, each guilty of the offence he was charged with, 
sentenced him to one year’s rigorous imprisonment. 

The nigh Court called for the record of the case on the petition of Kultaran 
Singh. 

Mr. Bo ikes, for tlie i)otitioner, in support of the first ground of revision 
taken in the j)etition, r/.?., that s. 473, .\ct X of 1872, barred the jurisdiction of 
the Assistant Collector, referred to liefi. v. Navranbeg Didaheg (10 Bom. H. C. 
Rep. 73). When express provision is mtule for the prosecution of offences men¬ 
tioned in ss. 467, ' 468,1 469,] Act X of 1872, when they ai-e committed before a 
Civil or Criminal Court, sucli provision should be followed in those cases, 
notwithstsinding the Court may have power otherwise to deal with sucIi offences. 
It appears from the language of s. 471 that the Court before whicli the offence 
is committed cannot itself try the accused jxjrson. It also ap])ears from s. 472, 
which gives the Court power, when it is a Court of Session, to commit, or hold 
to bail and try, a person for any such offence committed before it, upon its own 
charge, only if the offence is exclusively triable by it. He referred to the case 
of Sitfatwlia/i, petitioner (22 W. 11. Cr. 49). 

The Junior Government Pleader (Babu Dioarka Nath Banarji), for the 
Crown.— Section 471 does not bar the jurisdiction of a Court if otherwise 
competent. It cannot be said that a Court before which ]jerjury is committed 
has any such interest in the prosecution as would render it undesirable that it 
sliould itself try the offence. The principle recognized by s. 473 does not there¬ 
fore apply. 

Oldfield. J. (wlio, after stating the fiwsts, continued):—It has l)een objected 
on the part of Kultaran Singh that the Assistant Magistrate was not oomi)etent 
to try and convict the petitioner, being the Court before which the said offence 
was committed. This objection was urged under ss. 471 and 473, Code of 
Criminal Procedure. 

[131] The objection is not tenable under s. 473. That section is to the effect 
that, excejit as provided in ss. 435, 436, 472, no Court shall try any ijerson for an 
offence committed in contempt of its own authority of a Court. It was not 
intended a])])arently to include such offences as tiiose which are the subject of 
this trial, which, under the Indian Penal Code, are classed as offences against 
public justice, in contradistinction to offences in contempt of the Court’s 
authority. The Indian Penal Code has separately classified those two classes of 
offences, and it may be presumed that s. 473, Code of Criminal Procedure, has 
followed tliis classification, and that when it refers to offences in contempt of 
authfirity of a Court, it refers only to such as are so classed under 
the Indian Penal Code. As a matter of fact also, the classification of the 
Indian Penal Code has been followed in the Code of Criminal Procedure, and 

•Sec. 407 : —[ 7 . v. mjtra 1 All. 1293 ^^|Scc. 4C9 :— v. supra 1 All. 129.3 

ISec. 408 ;—v. supra 1 All.%129.3 
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notably in s. 468 in regard to offences under s. 193, and which are classed as 
offences against public justice. This is the view of s. 473 taken by this Court 
in their answer dated the 14th September, 1874, to a reference in Munni and 
others made by the Judge of Agra, and was held by the Calcutta Court in 
Safatoollah (22 W. E. Cr. 49). 

But it appears to me that, witli reference to s. 471, the Assistant Magis¬ 
trate was not oomi>etent to try the petitioner for an offence under s. 196, com¬ 
mitted before him as Assistant Collector. Section 471 is as follows :—“ When any 
Court, Civil or Criminal, is of opinion that there is sufficient ground for inquir¬ 
ing into any charge mentioned in ss. 467, 468, 469, such Court, after making 
such preliminary inquiry as may be necessary, may either commit tlio case itself 
or may send the case for inquiry to any Magistrate having power to try or 
commit for trial the accused person for the offence charged.” 

This section seems to require that the Court shall either commit tlie case 
or send it to some other Magistrate, but not charge or try the person on its own 
charge. It appears to have been intended tluit the rule in s. 471 sliould have 
general application, witli the one exception provided for in s. 472. That sectiori 
gives an exceptional jrawer to a Court of Session to cliarge and try on its own 
charge a jjerson for an offence committed before it when the offence is tjhiblo 
by the Court of Session exclusively ; and s. 472, [132] by thus exceptionally 
exempting a Court of Session from the opei’ation of the provisions of s. 471, 
shows what the general effect and aim of those provisions was intended to bo. 

To permit the Court in the present case to charge and try for the offence 
committed before it would bo interpreting s. 471 as giving the Court a liigher 
ix)wer than is allowed to a Sessions Court. A similar view of the? effect of 
8. 471 was taken by the Calcutta High Court in SofatooUah (22 W. E. Cr., 49). 

The convictions and sentences passed on Hhikam Singh and Kultaran 
Singh are annulled, and the Court is directed either to commit them for trial or 
to send the case to another competent Magisti’ato for disposal. 


NOTES 

[This case was overruled fiy the Fall Bciicli in (1877) 1 All. 625 ; it with not followed by 
the Bombay High Court in 1 Bom. 311; 330.] 
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SHAIItH EWAS &0. < 0 . 


[1 All. 182] 

APPELLATE CIVIL. 


The 11th February, 1876. 

Present; 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Shaikh Ewaz and another.Docroo-holdors 

versus 

Mokuna Bibi and others.Jud{{inont-dobtors.'' 


Pre-nuption—Gonflitimal decree —“ Final ” judgment and decree. 

Tho (’ourt griiiiting ii clocrco to the pliiiiitilT in a pre-emption suit is compotont to grant 
the cleercc suhji'ct to tlie payment of the piirchase-inoiiey within a fixed period (contra sec 
,'>1/11(1 Ahsnn Ahv. .Sabookce ilecbce, 10 W. R. .53), and if th<> dwree-holdcr fails to comply 
with the condition imposed on him liy the decree, he Joses tho henefit of tho decree. .S'/wo 
Pershad Lnll v. Thakmw Kni (fl. C. R., N.-W. P., 1H08. p. ‘lUi) approved. 

When a direction contained in .i decree n'ferred to th<‘ time at hich such doerct: should 
hcconw Ihtal, held (the ease lieing one in which a sjss’ial appeal lay) (hat such decree does not 
become tin.i.1 on being iillinned by the lower Ap])ellatc Court, but on the expiry of the period 
of special appeal, or, where such an appeal was instituted, when the decision of the lower 
Appellate Court was afhrmed by the High Court. 

The plaintiffs in a suit to establisli a right of ])nj-(‘iii|ition in rnspoct of a share 
in a certain villugo. under ainl by virtue of a clause in the village adinini- 
slration-pajier to the effect that no C133] shai't! in the villagti should bo sold or 
transferred in any way to a stranger unless it had boon previously offered to 
and been lefused b> all tho co-sharers, obtained a decree in the first Court on 
the 5th Janiiaiy 1875, which declared their right to the possession of the share 
on the ])ayinent of Rs. 300 within 31 .lays from (ho date of the decree 
becoming tinal. .\n appeal lo the lower Apj>ellate Court by the vendees, defen¬ 
dants, was di.smissed on the 18th March 1875, the decision of tho first Court 
being aflirnuMl, and a special a]>peal by them to the High Court was dis¬ 
missed on the 27th .\ugust following, the lower Ajiiwllate Court’s decision being 
aflinned. 

The decree-holders paid the amount fo the purchase-money into Court on 
the 1st May 1875, and prayed that possession of the ])roperty might be given 
them in execution of the decree. 

Both the lower Courts refused execution of the decree on the ground that 
the decree-holders had failed to dej)osit the purchase-money within tho time 
sjjecified in tho first Court’s decree, holding that that decree became final on 
the 18th March 1875, tho date of the judgment and decree passed in apj)eai. 

On special a])poal to the High Court the decree-holders contended that tho 
right of ijre-cmpl/ion decreed in their favour was not lost to them by reason of 
their failing to deposit the i)urchase-money within the time si)ecified in the 
decree, and that tho decree did not become final till the date of the decision of 
the 8])ecial apiKsal. 

* Misnollancouii .Spi-cial Appi-al, No. 00 of 1875, from tin order of the Judge of Aiuungurh, 
dated the 24th July 1875, afhnaing'aa order oAthc Munuif, dateg the 1st May 1875. 
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Mr. Mahmood for the Appellants. 

Lala Lalta Parshad for the Eespondents. 

The Judgment of the Court was as follows :— 

The first plea hardly arises in the shape in which it has been thrown. 
But it has always been the practice of our Courts in these Provinces to insist 
upon the payment of purchase-money in cases of the nature within the period 

prescribed by the Court. Wo are understood to follow the 
Shco Pershad ruling of this Court marginally noted. There a pre-omptor 
Lall V. Thakoor obtained a decree from the first Court which provided a 
Eai, H. C. E., certain time within which the sum ascertained to be the 
N.-W. P., 18GH, imrchase-money was to bo deposited. The pre-emptor 

p. 254. appealed against the amount fixed by [134] the Court but 

failed. He did not deposit the money witliin the fixed 
time, and the Judge declined to enlarge the time. It was hold by this Court 
that the plaintiff, in appealing from the original decree, could not escape from 
the obligation which it imposed, and the lower Appellate Court was not bound 
by law to insert in its decree any special direction concerning such deposit 
unless occasion called for it, although it was important to have done so. This 
ruling is not one exactly in ])oint. But the ijrinci|)le laid down is the same. 
The Court w’as competent to make the direction it did as to the payment of 
the money, and if the decree-holder failed to comply with the obligation 

imposed on him by the decree, lui would lose the benefit of it. 

• 

As to the second ])lea, the decision referred to by the low'er Appellate Court, 
Mirsa Hhumiit liafutdoor v. (iohindo Pandan (o \V. E. 91) is not one in point, 
for the ruling there related to the (juestion whetiher a plea of limitation could 
be heard for the fii’st time after a remand-oi'der on tlie merits liad been cai’ried 
out, when it had not been made the subject-matter of a]>peal at a ])revious 
stage. The words in the decision—“ it ap])ears to us that the judgment and 
decree, fi’om which the ninety days are intenileil to be reckoned, are the final 
judgment and decree in the suit liotween tlie jjarties ” (at p. 93)— might 
jwrhaps be misleading as to w’hat is to ho considered t lie final decision of the 
case in the suit before us. The woi'ds of the decree of the first Court arc that 
the jilaintiff's “ shall make a deposit of Rs. 300 within 31 days from the date 
of this (the Munsiff’s) decision becomes final.” In our opinion a decision can¬ 
not he said to become final until the time for the last appeal allow'ed lias expired, 
or, if appealed, it has become final by the decieo of the High Court, as the 
ultimate Court in the country. In the suit before us there was a siiecial ajijieal 
allowable under certain circumstances, and the Rs. 300 w’oi'e deposited before 
the time fixed for the jiresentation of a stxicial appeal had expired. Indeed, the 
special ajipoal was suhsequontly admitted and ultimately dismissed on trial on 
the 27th August, 1875. 

Under this view of the case the order of both the Courts below is w'rong. 

The appeal is decreed and the decision of the lower Appellate Court 
reversed, and the case remanded to it under s. 351, Act VTII of 1859, for trial 
on the merits. Costs will abide the result. 


NOTES. 

tAs to when a docrco luii-onu's final, si'o also the following cases ;—(tfi7G) 1 All. aO.'l; (1889) 
11 All. 346; (1007) 1 A. L. J. 360; (1908) 5 A. L. J. 136 -(1908) A. W. N. 13; (1881) 7 .All. 
107 ; (1901) 24 Mild. 440; 8 A. VV. N. 4.] ' • 
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UDAISINQH V. 


[138] FULL BENCH. 

The 25th February, 1876. 

Present : 

Sir Borert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Srankie, and 
Mr. Justice Oldfield. 


. Udaisingh.Plaintiff 

versus 

J afjannath.Defend ant. 


Lambardar — Co-sharer —P; ofits ~ Ilecmue—Set -off. 

Held (Sl’AMKIK, J., diHKOuting), that a lambardar, who had paid an arroar ol (lovemniont 
revenue out of the collections of subsequent years without reference to the co-sharers, was 
entitled, in a suit against him by a co-sharer, for his share of the profits for such subsequent 
years, to claim in the suit a deduction on acoount of such payment. 

This was an appeal to the Full Boneli, under cl. 10 of the Letters Patent, 
against a judgment of pEAIiSON, J. from which Sl’ANKlE, J., dissented. 

The facts of the case which are material appear in the judgments of the 
learned Judges. 

Pearson, J. —The first plea in ap])eal a]ipears to he valid. The defendant 
is the lambardar of the mahal of which l,he ])laintifl' is a co-sharer. The jama 
of the mahal was fixed by Mr. Lowe at Bs. 1,488-12-0. Mr. Currie roduoetl it 
to Bs. 1,275 from 1272 fasli. in 1278 fasli the Government disallowed the 
reduction, and directed the dift'eronce to he recovered for the previous six years. 
The amount was made good by the defendant in 1281 fasli, and it cannot 
bo denied that he would be entitled, if he had paid it out of his own iKScket, 
to recover from the plaintiff a sum proportionate to his share in the mahal. In 
the present suit the plaintiff' claims Bs. 384-14-0 as arrears of profits duo to him 
for 1278, 1270, and 1280 fasli. The defendant answers that he has paid the 
amount claimed to the Government in payment of the demand above-mentioned, 
and that it is less than what is duo from the plaintiff on that account. The 
lower Courts have hold this defence to be insufficient. They think that he was 
not justified in applying in 1281 fa.sli profits whicli were due to plaintiff' before 
that time, and without first calling on the plaintiff to pay his share of the 
Government demand : and that the propoi’ course to be taken, was to have 
brought a suit against the [136] plaintiff' for his share of the Government 
demand, in the event of his refusing to ])ay it on demand. 


The opinion of the lower Courts is not well-founded in reason or equity. 
■When the defendant was required to i)ay to the Government an amount for 
which the plaintiff was jointly responsible, tbo former had in his hands a balance 
remaining out of the collections of 1278, 1279, and 1280—a balance which, 
after payment of the Government revenue anil village exiiensos, would have been 
divisible as profits among the co-sharei‘s of the mahal. But it was no breach 
of trust or broach of duty on his part to use that balance in paying the demand 
of Government for the arrears of revenue qy account of the six years previous 

• Appeal under clause 10 of th(^LetticrH Pi’^the '^No. 7 of 1876. 
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to 1278. There was nothing illegitimate in the course adopted by him ; and it 
seems unreasonable to insist that he should have paid to his co-sharers the 
profits which would doubtless otherwise have been due to them, and that he 
should have paid tlie demand of the Government out of his own pocket, and 
sued them for contribution. For tiie moneys claimed he has accounted most 
satisfactorily, and it may well be presumed that they were resex’ved during the 
years to which the suit refers for the purpose to which they have been applied. 

The answer made to the suit being good and sufficient, the suit should 
have been dismissed. The appeal is therefore decreed • by reversal of the lower 
Courts’ decrees, with costs in all the Courts. 

Spankie, J. —I am sorry that 1 cannot accept the proposed judgment of 
my honourable colleague. 

The judgments of the lower Courts appear to me to be correct on the 
point regarding wliich 1 differ from Tdr. Justice PR ARSON. In the present case 
the order for payment of the enhanced jama had boon made in 1278 fasli (Sept., 
1870—Sept., 1871), but it had not been complied with by the appellant, the 
lambardar, until February and March 1874 ; and in case No 368, which is a 
similar one to case No. 369 now before me, the lambardar luid not made 
his second payment until May, 1871—that is to say, not until after the insti¬ 
tution of the suit. It is found in botli cases that the defendant, appellant, 
had never called upon the idaintiffs to make good their quota of the enhanced 
jama from 1272 to 1278 fasli (Sopt. 1864—So])t. 1871). Nor had he himself, 
as far as ay)pcars from [137] tlie record, ever paid their portion or any portion 
of the sum claimed by Govornmont for those six years from liis own pocket— 
the first payment made by him in this case being on the 27th October 1873, 
i.e., Katik 1281 fasli. 

Now the plaintiff, respondent, claims profits on account of the years 1278, 
1279, and 1280 fasli from the defendant, the lambardar, i.fl., wdiatevor is due to 
him after yiayraent of the Government i-evenue and village expenses. There is 
no dispute that his quota of the Government revenue on Mr. Currie’s jama has 
been paid for those years, and what he claims is the profits of the three years, 
after deducting the Government revenue and village expenses. The accounts 
for each year should be closed and audited annually, and any sum remaining 
after the satisfaction of the Government jama and village exjxenses should be 
made over to the shareholders, and until distributed may be regarded as being 
in the hands of the lambardar in trust for tlie shareholders. He is not at 
liberty to approjxriate them for any other particular purpose without authority 
from the shareholders. In those years 1278,1279, and 1280 fasli the defendant, 
as lambardar, had not himself made any extra payment to Government. If he 
desired to make liis co-shai-ers responsible for their quota of arrears of Govern¬ 
ment revenue which he had to yiay, or expected that he might have to pay, he 
might have sued them for the amount under the Rent Act, or he should have 
taken such other steps, as the Civil Court or Revenue laws permitted him to 
take, for the recovery of the money, after he had been compelled to pay in 
1281 fasli the difference between the jama of 1272 and that of 1278 fasli as 
settled by the Government. But he was not, in my judgment, at liberty to 
claim, in answer to this suit, from the plaintiff his share of the profits of 1278, 
1279, and 1280 fasli, as a set-off (for it amounts to that), being his quota of 
the sum actually paid by the defendant on account of the revenue demanded by 
Government, and levied from him in 1281 fasli. 

The Act under which the suit has been brought does not allow a set-off to 
be pleaded in any claim of this nature, , The mdhey which the plaintiff claims 
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in this suit ns due to him was withheld by the defendant, appellant, before he 
had been compelled to make any payment on account of the enhanced [138] 
Government demand; and I do not think that the share for wliich the plaintiff 
may bo resi)onsible can bo deducted in this suit from the amount of profits due 
to him on account of the tljreo years for which he has instituted his claim. (The 
learned Judge tlion proceeded to determine the remaining pleas in appeal, but 
so mueli of the judgment, for the purposes of this report, is immaterial.) 

The Senior Government Pleader (Lala Jna/tf Pnrsliad) for the Appellant:— 
The lambardar can only •deduct from the pi-ofits of a year the legitimate village 
expenses of that yeai’. He is a trustee and agent for the co-sharers, and cannot 
dispose of the profits of a co-shai’er accrued due to him without his consent. 
The respondent should bring a separate suit. 

Pandit Ajudhio Nath (with him Babu Oprokaah Chnndar )—Multiplicity of 
suits is to bo avoided. The respondent had the money in liis hands, and paid 
it in satisfaction of the Goveimment demand, which he was entitled to do. He 
should be allowed the payment. 

Stuart, C. J., and Pearson, Turner, and Oldfield, JJ., concurred in the 
following opinion:— 

It apjiears that Mr. Currie as Collectoi' allowed a reduction of the yearly 
revenue, subject, it may be pi'e3ume<l, to the sanction of Govt i iiment. In 1278 
fasli sanction was refused, and a demand was made on the respondent, the 
lamliardar, who however did not j)ay the arrears due until 12SI fasli. Mean¬ 
while ho retained in his luinds tlie iirnfits of 1278 fasli, 1279 fasli, and 1280 
fasli, and not improbably for the jairpose of meeting tlie Government ilemand if 
pressed. In the suit out of wliich tliis ap])eal ailsos, the appellants, the jiatni- 
dars, sue the lambardar for their profits of tlie years 1278. 1279, and 1280; and 
he pleads that, out of the sums collected in tliese years and remaining in his 
hands, he has paid the arrears of revenue above-mentioned ; and the question 
which principally calls for decision in tliis appeal is whether he is or is not 
entitled to be allowed tliis payment. We are of ojiinioii that ho is. The 
lambardar is, in this village, the agent of the co-sharers to make collections, 
and after payment of the revenue to divide the profits. An alTcar of revenue 
was due to Government, and to dischai'ge this arrear he was entitled to have 
recourse to the collections for the years 1278 [139] fasli, 1279 fasli, and 1280 
fasli, remaining in his liands undivide,(l. There is notliing in the levenuc law 
which I’estricts a lambardar or other co-sharer, who may make collections, to 
discharge arrears of Government revenue out of the collections of the pa.rticulai' 
year in which the arrear may accrue. It would be at loa.st inconvenient to 
hold that, having in his hands jirofits to meet the Government demand, the 
respondent, insteiul of applying these jirofits to the discharge of the demand, 
should be driven to have resort to a suit against each co-sharer. 

Spankie, J. —I adhere to the opinion expressed in iriy judgment of the 
8th June 1875. Nothing that J have hoard loads me to think that my view is 
incorrect. 


NOTES. 

[Soc also 2 All. ; 2 Mad. .SS ; 14 Bom. 3!il.] 
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FULL BENCH. 


The 19th Feirruary, 1876. 

Present: 

Sir Rorkbt Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mu! Justice Turner, Mr. Justice Spankie, 

AND Mr. Justice Oldfield. 


In the Matter of Hardeo. 


Act X of 1H72, s. '497—Hiyh Court -VowerH of revision — Jiuh/nient of 

acquittal. 

Tho Hi(;h Court is not procludod l)y a iudginent of iioquittal from exorcising its powers of 
rovision under s. 297,* Act X of 1872. Queen v. Jii^heshnr J’nmieif (H. 0. R.. N.-W. P., 1874, 
p. .8.57) observed upon. 

]‘er TultNKK and Sl’ANKTE, JJ.—Such powers can only be exorcised where the judgment 
ol acquittal has proceeded on an error of law and not where it has proceeded on an error of fact! 


•tScc.207 :—If, 111 any 


Powers of revision. 


Power to 
ineiit. 


order connnit- 


casc either called for by itself or reported for orders, or which 
comes to its knowledge, it appc^irs to tho High Court that there 
has been a material error in any judicial proceeding of any Court 
subordinate to it, it shall pass such judgnient, sciitcnce, or order 
thereon as it thinks fit. 

If it considers that an accused person has been improperly 
discharged, it may order him to be tried, or to be committed for 
trial; 

If it considers that the charge has been inconveniently framed, and that the facts of tho 
case show that the prisoner ought to have been convicted of an 
T*ower to alter finding olTcncc other than that of which he was convicted, it shall pass 
and sentence. sentence for the offence of which he ought to have lieen 

convicted ; 

Provided thivt if the error lu tho charge appears materially to have misled and prejudiced 
the accused person in his defence, the High Court shall annul 
Proviso to power of alter- the conviction and remand thi- case to the. Court below with an 
itig finding. amended charge, and the Court below shall thereupon proceed 

as it hud itself amended such charge. 

If the High Court considers that any person convicted by a lilagistratc has committed an 
ofTence not triable by such Magistrate, it may annul the trial 
and order a new trial before a competent Court. 

If it considers that the sentence passed on the accused person is one which cannot legally 
lie passed for the offence of which the accused person has been 
convicted, or might have been legally convicted iqion the facts 
of the rase, it shall annul .such sentence and pass a sentence m 
accordance with law. 

If it considers that the sentence passed is too severe, it may 
pass any lessor sentence warranted by law ; if it considers that 
the sentence is inadeipiate, it may pass a projier sentence. 

The High Court may, whenever it thinks fit, order that the sentence, in any case coming 
before it as a Court of Revision, be suspt'nded ; and that any 
Suspension of Kcntenco. person imprisoned under such sentence be released on bail, if tho 

offence for which such [lorson has been imprisoned lie bailable. 
Except as provided in sections three hundred and twenty-eight and throe hundred and 
p ^ , ninety-eight, no Court other than the High Court, shall alter 

fi'''^id'to”H^ch*C°u-t ’‘“y seutoneo or order of any suliordinate Court except upon 

nun nig o i . appeal by the parties concerned. 

No person has any right to be heitrd before any High Court, in the exercise of its powers 
of rovision, either personally or by agent, but the High Court 
may, if it thinks fit, hoar such person either porsonally or by 
agent.] 

t So held in a case of conviction —Petition of BelUios, 12 B. L. R. 249. As “ to material 
error," see 12 B. L. B., 2!!3, foot-note. * 


Power to annul conviction. 


Power to annul improper 
and pass proper sentence. 


Optional with Court to 
hear parties. 
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Harpeo was Ivied liy the Court of Session on a charge under s. 471 
(using as geiuiine a forged douiiinent), Indian Penal Code, and was acquitted 
hy tlial Court, in accoi-dance with the oiiinion of the assessors, the Court 
reiiiavking lluil., as there was “ sucli a serious air^ount of doubt as to the offence 
chargt;d and so little prospect of a substituted cliarge being established, the 
accused ouglil not to bo convicted.” An apjjlication was made to the High 
Court on behalf of the persons who bail iTistituted proceedings against him 
Ijraying tliat the record to the tiase iniglit be called for, and a now trial ordoriMl, 
on the gi’ound that tlie facts [140] found b\ the Court of Session were 
sullicicnt to convict him of the offence charged against him. 

The Court (S'lT’.VRT, C.J.) made the following reference to the Full 
Rend I : * 

Tlie ([uestion raiscil iii tliis petition has already been determined in this 
Court in llic case of (,)ti;‘i>ii v. liixlii'shai- I'aiuli'u (II. C. R., N.-W. P., 1874, 
p. .‘t.'iTj before Mr. Justice TcitXEK, who was of o])inion that wo had no power 
to distuil) an acrpiittu] save on the a])i)eal of Covermnont, and that therefore, 
1 presume, a j)rivale ])rt)sec.utor could not ai>ply for I’evision of a judgment 
of acquittal : and there is also a ruling by Mr. Justice Maukhy of the Calcutta 
Csnirt li,)iirr}i v. IJtifii Khau, 12 B. L. K., \pp. 22; s.c., 21 W. K. Cr., 21. See 
aUo PfUition of Bagr.im, Iff \V. li. Cr., 52 ; <)hh'>!i 'I'ch v. MckIIuhj Sheik, 
1!) \V. ii. Cr., 55) to tlu^ Maine effect. 1 am inclined to think lliat those learned 
Judges are right, hut tlie (picstion is not without difficulty and doul)t. 

Oil the other hand, the ])owers of revision 1)\ this Coiir: under s. 2ff7 of 
(he Criminal I'roceilure Code are very large, literally unlimited, and there 
might he grout hardshiji in preventing a private prosecutor fi'om showing to 
this Court, in the way of revision ihal the lacts ami evidence relied on in 
(leleiicc afforded no answer whatever to the charge ; and it might he argued to 
he impolitic and sc.ircely intemknl that, while the (Tovernment can not only 
appeal, hut, according to the judgments above referred to, can also ajiply for 
revision - and in all cases a private prosecutor has no remedy by resort to 
this Court against tlu ignorance, and it may he the corruption, of a local 
^lagistrate or Judge CKCulpating and acquitting an offender against the I'enal 
Code in (lie lace of tlie clo.ircst evidence and the undoubted facts, oven where 
these facts aie louml by -.uch Magistrate or Judge bimsclf. 

Tri Ibc jirescnt ca.se the private jirosecutor pleads that “ tbe facts found by 
tile Sessions Judge weie sufficient to convict tlic defendant under s. 471, if not 
ol direct foigcr\.” This is a (picstion that appears to be covered liy tbe terms 
of s. 2ff7, ami revision is not necessarily the same thing as an a])poal. The 
object of s. 272 of IheCiiminal Procedure Code, w’bich gives an ajipeal to 
(iovoniment against a judgment of acquittal, wais [141] lierbaps simply to 
allow tlie public jirosc'cutor in such a case a ro-licaring on the merits, without 
any desire te limit or curtail the powers of revision, whatever the extent of 
these may Ik'. I refer the (picstion to a Full Bench of the Court. 

Mr. lloiDird, for (letitioners, referred to (^uem v. dora Chand (iopee (1 
Ind. Jur., .v.s. 177 ; s.f., 5 W. R. Cr., 45). 

Cur. adv. vult. 

The following Opinions were delivered by tbe Full Bench :— 

Pearson, J. -The (picstion on wliich our opinion is asked I understand 
to Ih; wbelher an acquittal iirecludes revision under s. 297, Act X of 1872; and 
my answer to tlie question is in tbe negative. The terms of that section empower 
tbe High Court in any case, «iithor called for by itself or rejiorted for orders, 
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or coming; to its knowledge, in whicli it appears that there has l>een a material 
error in any judicial proceeding of any Court subordinate to it, to pass siudi 
judgment, sentence or order thereon as it thinks fit. 

There is nothing in these terms restricting the High Court’s action in the 
exercise of the powers conferred upon it to cases in which iiersons have been con¬ 
victed of an offence. On the contrary, it seems to mo that the High Court is fully 
warranted by these terms in ordering anew trial of a person who has been 
acfiuitted by reason of some material error in a judicial proceeiling of a siilior- 
dinate Court. The jirovisions of s. 272 of the Code are (juite distinot. from 
those of s. 297 and do not militate witli tliem. Whether in the particular case 
out of which this reference to the Full Bencli has arisen, there has lieen any 
such material error in the proceedings of the hnver Court as to call for rfjvision 
is another question w'hich we are not asked to decide. 

Turner, J.-- In Uciima v. JlnliPshtir I’ltiidrtf (11. C. li., N.-W. 1*., 1S74, 
p. 357) an apiilication was made to me to admit for revision tlie proceedings in 
a Session trial, in which the Sessions .ludge had acquitted a ])erson accused of 
adultery on the ground that he wa.s not satisfi»‘d which the evidences of his guilt 
and inclined to accept the evidence adduced by l.he accused in siqjjiorl. of a plea 
of alibi, and the j)otitioner contended that the application ought to be admitted 
because the guilt of the [142] accused w'as proved by the admission of the woman 
W’ho was at the same time on trial for abetment of the olfence. 

In i*efusing that a])])lication 1 inadvertently used language which warrants 
the conclusion that in no case of acquittal can this Court interfere as a Court 
of Revision. I arn not iMejiared to maintain that view. Where iliere has been 
an acquittal on the merits, where an accuse*! person has been acipiilted because 
the Court by which ho has been tried holds the evidence insuflicient to laose 
his guilt beyond reasonable doubt, 1 am still of opinion that, tins Court «-.aimot 
interfere as a Court of Revision. But w here tli*' acquittal has been biougbt 
about by a material erroi’ in the procet'ding, and by mal»uial (mtoi 1 under¬ 
stand such an error as makes the laoceeding ba<l in law, then I holtl it is 
competent for this Court to interfere. Now it is not only not an I'rror on the 
l)art of the Court, but it is the *luty «)f the Court to determine wbelher 
evidence *)tTercd is in its judgment relialde or not. Consi'ipientK, although 
this Court might be dis|)osed to give credit to exidence dislrusted hy a. 
subordinate Court, it could not inl.erfere on this grountl ss constituting a 
material error in a judicial proceeding. On the othei- hand, li the facts found 
by the subordinate Court constitut*^*! the olfence charged, and through en-or 
of law’ the sid)nrdinate Court held that they did not constitute the otfenee, 
and therefore acquitted the accustal, or if the subordimite Court, inqa-operly 
excluded relevant evidence, and conse<]uently acquitted the accused, in botli 
these cases 1 should hold that this Court had ])ower to intervene as a Court 
of Revision. 

It had been suggested that the first clause of s. 297 i.s contrcdled by the 
succeeding clausc^s. Although some of the cases mentioned in these clauses 
might 1)0 held to constitute niat*'>-ial enor in a jxidicial proceeding and so to fall 
within the pui'view of the lirst clause, I have alread.s in other cases expi-ossed 
my o))inion that the first clause is not controlleil by the succeeding claus*!s. 

There remains the question whether, in the case refeired, a piivate 
comiilainant may set the Court in motion. In my judgment in this as ’n other 
cases in which tlie Court has a discretionary i)ow'er to call for cases for revision, 
it is competent to the Court to allow a private person to move it ro *" t'ici«c its 
powers. * 
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[143] Spankie. J. —The prayer of the petition which gave rise to the 
reference is that the records of the case may be called for, and an order for a 
new ti'ial be given—and the reason assigned for the prayer is that the facts 
found by the Sessions Judge were sufficient to convict the defendant under 
s. 471, if not of direct forgery. 

I do not quite gather from the order of reference what we are asked to 
determine. If we are asked whether the Court could entertain the petition 
under s. 297 so far as to send for the record, I would say that it could be sent 
for if the petition discloses any material error in the proceedings of the Court 
below. But it seems to me that nothing of the kind is disclosed by the petition 
in the case brought to our notice. The petitioner expresses his opinion that 
the facts found on the evidence by the Sessions Judge were sufficient to convict 
the defendant—but no error or defect either in the cliarge or in the proceedings 
on or before trial, on account of the improper admission or rejection of 
any evidetice, has been shown, wliereby there has been a failure of justice 
affecting tlie duo conduct of tlie prosecution. The proceedings of the Court 
have been regular, but the Judge on the evidence finds that the charge has 
not been established. He therefore acquits the prisoner. There is no 
ap])eal allowed by law to a private pi’osecutor from an order of acquittal—and 
in my opinion there is no power given to this Court to revise an order of 
acquittal on the facts found on the evidence. Any revision must proceed 
on the ground of a material error in some judicifd pi-oceefling. When 
no such errors such as those referred to above are pointed out, unless there is 
something that could be considered to be a material error in law, all interference 
undei' the first 2 )aragraph of s. 297 seems to be barred. It will further be 
observed that though were the material error is such that the Court is 
onq)owered to ])ass such .ludgmcnt, sjintenco or order as it thinks fit, and though 
these words seem to bo almost unliniitetl in their range, still there does ap])ear 
to be some limit put to these cases in which a new trial may be ordered. When 
an accused ijerson has been improperly discliargod there is i)ower to order 
cornmitThont, there is i)owcr to alter a finding and sentence, and i)ower to 
annul conviction, power to armul im 2 irn])er and to pass a })ro])or sentence, and 
power in certain cases, of wliich this [144] before us is not one, to annul the 
trial and order a new trial before a competent Court. But there is no ox])ress 
power given to order a new trial in the case of an acipiittal on the ground that 
the facts found might warrant conviction. From these considerations 1 come 
to the conclusion tliat, as tliere is no apiieal to a private prosecutor in the case 
of an acquittal, so there can be no revision by the Court merely of the finding 
on the evidence, and if there is a revision at all, it must be on some purely 
material error (in law) in the proceedings. 

Oldfield, J.- ■In my opinion it was not the intention of the legislature that 
tlie power of revision given to this Court by the first paragrajih in s. 297, 
Criminal Procedure Code, to pass sucli judgment, or sentence or order as it 
thinks fit, when a material error in any judicial proceeding of a Court in any 
case has come to its knowledge, shouhl only be exercised in the iiarticular 
instances of error and in the particular manner given in the succeeding paragraph 
of s. 297. I ai)))rehend that those paragraphs are merely illustrative of the 
operation of the law in ]>articular instances, and that this Court can, and 
should, revise any material error in a judicial jiroceeding coming to its 
knowledge, by passing such judgment, sentence or order as it thinks fit. 

In this view of the law the fact that an accused person has been acquitted 
on trial will not operate to take away the general jiower of revision, when there 
has been a material error in a*by judicial proceeding in the case. The law, by 
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S. 272, Criminal Procedure Code, allows the High Court to entertain an appeal 
from judgments of acquittal at the instance of the Local Government, and 
since it can interfere in cases of acquittal on appeal, I conclude it can a fortiori 
under its power of revision; and without such a power in this Court there 
would be danger of miscarriage of justice. Such too was the view of the law 
under the old Criminal Procedure Code taken in Quern v. Gora Chand Gopec 
(1 Ind. .fur., N. S., 177; s. c., 5 W. B. Cr., 46) by the Calcutta Court, Peacock, 
C. .L, Tbevob and Norman. ,TJ. 

. I am not called upon to express an opinion whether there has been a 
material error in the case within the meaning of s. 297. 

[146] Stuart, C.J. —This case has come hack from the Pull Bench with the 
opinions of the Judges, and it is now to be disposed of by me as tlie referring Judge. 

The majority of the Court, including myself, hold generally that we have 
and may exercise in such a case as the present the rovisional i)ower conferred 
by the first general substantive enactment of s. 297 of tlie Criminal Procedure 
Code. Mr. .Justice Sl’ANKlE is of a different opinion, holding that, as there is 
no appeal to a private prosecutor in the case of an acquittal, there can be no 
revision as here claimed. 

Some of my colleagues, however, do not a])j)oar fuUy to have apprehended 
my reference as I intended to put it, and if I could have anticipated their diffi¬ 
culty 1 would have endeavoured to have put tlie question referred in clearer 
terms than I have used. But, looking at the case in the light in which its 
mere statement would bo at once understood by the legal profession at home, it 
did not occur to me tf) he more precise, but let me here explain myself more 
clearly by a brief reference to the opinions of my colleagues. Mr. Justice 
Turner comes nearer my own views of the case in the sense I have alluded to, 
when he expresses liimself favourably as regards our revisional ])owcr in all 
cases whore there is eiTor in law, adding that, “ if the facts found by the subor¬ 
dinate Court constituted the offence charged, and through error of law the 
subordinate Court hold that they did not constitute tlie offence, and conse¬ 
quently acquitted the accused, or if the subordinate Court improperly excluded 
relevant evidence, and consequently acquitted the accused, in both these cases 
I should hold that this Court had jwiwer to intervene as a Court of Bevision ”— 
his meaning, 1 presume, being that, if the subordinate Court acipiitteil from an 
ignorant conception of the legal insufficiency of the facts, this Court could 
interfere. On the other hand, PEARSON, Sl’ANKlE, and OlufielJ), JJ., although 
differing in opinion as to our powers of revision in cases of acciuittal, do not 
apijear to have considered that legal error or material error was shown in the 
reference, and that it had yet to be ascertained. Mr. .Justice Sl’ANKlE in such a 
case as this is against any revision on our jiart at all, while I suppose the 
meaning of the opinion of PEARSON [146] and Oldfield, J J., is that we may 
send for the record and then see what the error, if any, was. 

But there was a question preliminary to such an order which I intended 
should be first entertained and decided, viz., whether the petition befoi'C us 
shows, on tfic face of it, a case which we can entertain at all, in other words, 
assuming the statement in the petition to be tine, does it on its lace show legal 
error ? This is a question that lies on the threshold of the case, and must ho 
first determined before we even admit the application, much more before we 
make any order for the record. The Sessions .Judge acquitted the accused, and 
it is alleged by the petitioner that not merely the facts, but the facts found by 
the Sessions Judge himself, were sufficient to convict. Now does such a state¬ 
ment show, or does it not show, on Uie face of it, legal or material enor ? There 
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is here evidently the same question tliat is raised, the same legal or material 
error tliat is intended by, for examjde, the demurrer to an indictment at home, 
and legally demonstrated when well taken as a plea—for 1 think any one 
acquainted with the principle of the English demuiTor in criminal pleading 
must perceive at once that the i)rinciple here sought to be applied is analogous. 

Sucli was the reference T intended, and the question involved appeared to 
me to he a very simple one, and sufiicient to raise tlie question and enable us to 
come to a decision as to the powers of revision given to High Courts in all 
cases. Tt was occasionhd not onl>' by the consideration I have given to the 
powers of tliis Court under the Criminal I’roeedure Code, hut also by the judg¬ 
ments alluded to in my order of reference. No ])rosecutor other than the 
Government can appeal against a judgment of acquittal. This power, however, 
is expressly given <o tiie Govei’iimont l)y s. 27li of tlio Criminal Procedure Code. 
Such an appeal, 1 take it, is an appeal on the merits of the case, that is, an 
appeal on the ground that the trial in the Court below has miscarried by the 
reason f)f the -Judge or Magistrate not having sufliciontly weighed or considered 
the evidence, and tluit there lias been ati acquittal, wlieroas there ought to have 
been a conviction. Such is tlie api)eal which in the case of an acquittal the 
Government can make. jn-ivate prosecutor, houover, has no such i)ow'or. 

[147] But, although a ju'ivato ))rosecut,or has no sncli power of a]q)eal 
against a judgment of acquittal on the merits, can he apj>I>' to this Coui-t for 
revision under s. 297 of the Criminal Pretcedure Code ; or, in other words, is 
insufliciency of facts to supi)oi-t a conviction sucli a legal eiror, on tlie face of 
the acquitting judgment, or otlierwise such a revisional question, as can he 
entertained under s. 297 ? 

Ju the Calcutta case aliovo referred to, (,h(eeii v. Ilatn Khun (12 B. L. li., 
.\l)p. 22) it \\as stated tliat tiie Dejiutv Magistrate, after hearing two of the 
pro.secutor’s witnesses only, and witiiout lakirig the evidence of the remaining 
witnesses named by the jirosecutor (two of them at least were jircsent at the 
trial), and without examining the prosecutor himself in the jii’esence of the 
accused, passed a judgmenl of acquittal under s. 211 of the. Indian Penal Co<le. 
The Magistrate, however, being of ojiinion that such a judgment was illegal, 
rejiortod the case for orders to the High Court of Calcutta, and it came on for 
hearing before Maukpy and Biiu'H, -J-l., the judgment of the Court being 
delivered by Mr. -Justice MAKKJn, who said : " We do not think that we have 

power to do what the OiViciating Magistrate asks, namely, to set aside the 
acquittal of the prisoner, and fo dii-ect a retrial. Tlie proceedings of tJio 
Deputy Magistrate were undoiditedly illegal, hut they have resulted in tlie 
acKjuittal of tlie jirisonei', and we art! not einpowcrcti hy the Criminal Procedure 
Code to interfere when a iirisonor has lieeii inijiropcrly acquitted. If a prisoner 
has been iuiprojierl.s discharged, wc may order him to he tried, or to ho com¬ 
mitted for trial, under the second clause of s. 297. If tlie Legislature had also 
intended us to interfere when tlie prisoner was acquitted, it would undouhtedly 
have been so expressed in that cji,se.” The case (JI. C. K., N.-W. P., 1874, 
p. -1.07) which came before .Mr. -Justice Ti;i{NJ’:i{ in this Court is scarcely in point. 
It was one in wliicb the Sessions -Judge bud acquitted the prisoner, one 
Bislieshar I’iindey, w'lio was cliargofl under s. 497, Indian Penal Cixle (adultery), 
and 498 (enticing, or taking away (;r detaining with a oriininal intent, a married, 
woman), and two other jiersons, Balak and Mussaniut Bliagia, of abetment of 
the ofieiices, and the private prosecutcir jiresented a petition to this Court in 
whicli it was objected that “ the accjuittal was had in law, the statement of 
[148] Mubsamut Bhagia btfing sufiicient to establish the offences charged 
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against the accused.” Such an objection scarcely shows an error in law. It 
would rather ap])ear to have boon an error or mistake on the part of tlie Judge 
in not giving duo effect to the evidence, and that therefore the i^etition was 
really an aj)])eal on the merits, wMiicIi of course could not be entertained. But 
the i;)etition was entitled in revision, an<l it suggested that the acquittal was 
“ bad in law ” for the reasons stated, and the case was ai’gued before my 
learned colleague as one in revision, the counsel who appearetl against the 
petition referring to the judgment of Mr. Justice Markry in the Calcutta case 
(12 B. L. R., App. 22). 1 n the order ])assed by Mr. Justice TURNER it was stated 
that the reasons foi- the acquittal were not obvious, and it then lU’oceeded : 

“ However, there has been an accpiittai, and, as the learned coim.sel who appears 
fr)r the accusetl in this Court contends, this Court lias no power to disturb 
an acquittal save on the ap])eal of Ciovernnient. The provisions of s. 297 only 
permit the Court to interfere and order a new trial when an accused person has 
lieen discharged with nit being ])Lit on his trial.” The judgment of my 
honourable and learned colleague is so reported, hut from the oinnion he has 
recorded in the ]irosent case 1 am glad not l,o he driven to the conclusion that 
he necessarily holds against our ])o\ver to revise. 


Respecting, however, tlio ojiinion 1 have quoted of Mr. Justice Tt^RNER 
and the judgment of Mr. Justice Markry in the Calcutta case (12 B. B. R., 
App. 22) I stated in my order of reference that I was inclined to think tliat these 
learned Judges were right, hut that tlie question was not without difKculty 
and doubt, .suggesting at the same time considerations in favour of the remedy 
souglit in the case before us. 1 jiointedout that ” the powei s of revision liy this 
Court under s. 297 of the Criminal Proceilure Code are very large, literally 
unlimited, and there might he great luirilshii) in preventing a iirivate prosecutor 
from showing to this Court, in the way of rri'imon, that the facts and evidence 
relied on in dofencj afforded no answer whatever to the charge; and it 
might he argued to he inqiolitic and scarcely intended that, while the 
Covernment cannot only ap/jral, hut, according to Ihe judgments above 
referreil to, can also apjily for revision—and in all cases- -a private ]jro- 
[149}aocutor has no remedy by resort to this Court against the ignorance, 
and it may he the corru])tion, of a local Magistrate or Judge exculpating and 
aoipiitting an offentlor against the Penal Code in the face of the clearest evidence 
and the undoubted facts, even where these facts are found by such Magistrate 
or ,Tudge himself,” and that the right to jiresent such a iictition ” apiiears to he 


covered by the terms of s. 297 and revision is not necessarily the same thing as 
an appeal. The object of s. 272 of the Criminal Procedure Code, which gives 
an apiieal to Covernment against a judgment of acijuittal, was perhaps simply 
to allow the public prosecutor in such a case a rehearing on the merits, without 
any desire to limit or curtail the jiowors of revision whatever the extent of those 
may ho.” .And having now fully considered the question, T have formed the 
opinion very clearly, first that a private iirosecutor who can show on the face of his 
jietition a proper case for revision of a judgment of acquittal is entitled to have 
it entertained under s. 297 of the Criminal Procedure Code and to an order on 
it for a new trial, or otherwise as to this Court in such a case might seem pro¬ 
per, and secondly that, inasmuch as the petition in the ])rosont case states that 
the facts found by the Sessions Judge wore sufficient to convict, the petition 
was a iiotition in revision which the private prosecutor was entitled to present, 
and that her prayer that the records of the case he called for in order to 
consider the suggestion for a new trial should he granted. 


So far, therefore, 1 must qualify the concurrence I expressed in favour of 
the ruling, at least, of Mr. J^ustioe Markby (12 B. L.^. App. 22). According to the 
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report of the procedure in the lower Court in the case before that learned Judge 
and Mr. Justice BlucH, I think they ought to have entertained the application 
and to have ordered a new trial ; and I am clearly of opinion that the High 
Court has the jKJwer which tljese Judges appear to rejiudiate. In the other 
case in this Court my learned colleague Mr Justice TllHNER apx)ears to have 
considered, and, as 1 have alroaily observed, correctly, that the case before him 
was really one of appeal on the evidence; but when he goes on to state 
that “ the provisions of s. 297 only i)ormit the Court to interfere and order a 
[150] new trial when an accused iiersf)n has been dischai'ged without being 
put on his trial,” I must remark that it does not necessarily follow that there 
is no course open to a private prosecutor, or for that matter to any prosecutor, 
public or private, under s. 297, who comjdains of an illegal acquittal after trial. 

But there is a (luostion of considerable importance which was referred to at 
the healing of this case, and as 1 have formed an opinion of my own on the subject, 
I desire to express it. The question is this, whether the first substantive por¬ 
tion of s. 297 is complete in itself, giving the High Court the full general powers 
of revision thereby appearing to be conferred, and that the paragraphs which 
follow this general portion of the section ai’e to he considered merely as examples 
or illustrations in the way of expressed enactment, or whether the first part of 
this section is to be considered as merely introductory to the particular pro¬ 
visions whicli follow in the succeeding enactments, and that these particular 
provisions contain all the powers given to the High Court ? Now, on this sub¬ 
ject, T am clearly of opinion that tlie first part of s. 297 is not merely introduc¬ 
tory to the particular enactments which follow, but that it is, on the contrary, 
a substantive and complete enactment in itself, without any necessary rofei'enco 
to the clauses which follow : and of course the powers thus given to tlie High 
Court are large and full, if not unlimited. 

It occurs to me to add that, in my opinion, s. 272 giving the Government 
the power of apjieal against a judgment of acquittal did not affect or interfere 
with, much less take away, any rights or remedies competent to prosecutors, 
public' or private, under s. 297 —that s. 272 was simply an juldition to the provi¬ 
sions of the Code of Criminal Procedure, and that before it was passed prose¬ 
cutors could avail themselves of the revisional powers of this Court, whether in 
the case of acquittal, or otherwise, and that they can do so still. 

As regards, therefore, the question of our powers in the case before us and 
tbe Bufficieney of that case in law, I am of opinion that the petition ought to ho 
admitted and entertained, and I admit it accordingly as an application that may 
be entertained and di.sposed of under s. 297 of the Criminal Procedure Code, 
and I direct the records to be sent for and notice to i.ssue to the other side. 
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Tlis 16th Fefjriiar]/, 1876. 

PEEST5NT; 

SlE llOBEET StUAUT, KT., CIIIEF JUSTICE, Mil. JUSTICE PEAESON, 

Mu. Justice Tuuneu, Mk. Justice Spankie, and 
Me. Justice Oldfield. . 

Queen 

iH'rsii.'i 

Tliakur l^irsliad. 


Act X of 187‘.i, s. 890—Connictcd /wrsoii — Bail — Scs.'iioti.t Court. 

Thu Court of Sussiou has no powur. under s. 8!K), .\ct X of to iidmit a coiiviutcd 

person to hail,* a vouc'wted /x’rson not liuiuf; an (wcust'd /xTsan within the lueauing of that 
suction. 

This was a roforonce to the Full Peiich by Stuaut, C.J., arising out of the 
following facts;— 

The Magistrate trying an ofl'ence mentioned iti s. 222, Act X of 1872, in a 
summary way, sentenced the offenders, on conviction, tti one month’s rigorous 
iinj)risonment each. There was no appeal in tlio case under the provisions of 
o1 ss. 273, 274, Act X of 1872. On the ai)plication of tlie convicted i>ersons the 
Court of Session called for tlie record of the case, under the iwovisions of s. 296 
of that Act, and at tlie same time directed the Magistrate to admit them to bail 
j>ending its decision as to the legality of their conviction. Tl)is order purported 
to bo nnule under s. 390,1 Act X of 1872. Tl>e receijA of the order by the 
Magistrate gave rise to certain corres])ondcnce, wliich it is immaterial for the 
purjKJses of this report to notice, between that officer and tlie Court of Session 
a ; to the legality of the order. This correspondence the Court of Session 
submitted to the High Com t for orders. 

The main question involved in the reference to the Full Bench was 
whether the Court of Session was competent to make the order directing the 
admission of the convicted persons to bail under s. 390, Act X of 1872. 

The order of refei-ence by Stuaet, C.J., so far as it is material for the 
jnu’poses of this i-eport, Avas as folloAA’s : • 

That section (390) jjroAudes that the Court of Session may in any case, 
whether there be an appeal on conviction or not, direct [152] that the accused 
person shall be admitted to bail, or that the bail required by a Magistrate be 
reduced.” This, it Avas argued, meant “ whether there be u //oh vd 6//Za?/; an 
appeal on conviction or not alloired by Ictw.” In connection with this view, 

• So hold by GLOVRU and Eomesh CHVXnKR MiTTEK, .IJ., in Qiieen\. Hum Hutton 
Mookerjee, 24 W. E. Cr. 8 , and in Queen v. Kauliai Shahu, 23 W. R. Or., at p. 42. Sec also 
Qneen v. Maltendranarnuun Bangnblwxhan. 1 B. L. R, A. Cr. 7, in which LoCH and GlovEH, 
J.T., held that, under s. 486, Act XXV of 18(il, the law then in force, in which the term 
tuxHsed ])erson was also used, the Court of Session had no poAver to admit a conricted person 
to bail. 

t [Sec. 390 :—The Court of Session may in any case, whether there be an appeal on con- 
Powertodirect admission viction or not' direct that a^ accused person shall be admitted 
to bail. ^ bail, or that the bail required by a ^lagistrato be reduced.]' 
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however, it must be remembered tliat the Sessions Judi^e has no jwwer under 
s, 297 of the Code of Criminal Procedure, or otherwise, to revise the proceedings 
of Criminal Courts subordinate to him, and that, in the case of an appeal not 
allowed by law, an application to him to admit to hail would be unmeaning and 
futile. If, on the other band, the true meaning of the section is “ whether 
there he an appeal entered or taken on conviction, or not entered or takm," then 
the i)o\ver of tlie Judge woukl api>ear to be confined to appealable convictions, 
and not to extend to cases, like the pi-esent, where there is no appeal, the Judge 
at the same time having po ])ower of revision. 

Mr. Jiuikes for the convicted pcjisons.—The terms of a. 390 are jmrposely 
largo. [TuuneH, J.—It seems to me tliat the use of the words “ accused 
])erson” in the section is sufficient to show ihat the Court of Session cannot 
admit a “convicted person” to hail uniler it.l The terms are synonymous, the 
words “ accused ])erson” are used in the sense of “convicted ])erson” in ss. 283,* 
297, of the Code. Section 2811 and s. 390 must he read togetlier. The first gives 
the Coint of Session as an appellate Court ])ower to admit to bail, the second 
gives it a general j)owei'. [Tt'KNKK, J. - If s. 390 gives the Court (jf Session a 
general power, s. 281 appears unnecessary as far as that Court is concernetl.] 
'OliDEIErJi, J. Youi- construction of s. 390 gives the Court of Session a greater 
])ower than tlie High Court as a Coui't of Revision possesses.! The section 
refers to cases where tlie Court of Session is i)roceeding under s. 29fi. Suppose 
tliis case hail not been tried in this district hut in a remote district, and the Court 
of Session had determined to rei)ort the case for the ordei-s of tlie High Court, 
being satisfied that the conviction was illegal. In such a case it would be most 
desirable for tiu' Court of Session to have the jiowcr of admitting the convictetl 
jiersons to bail, iKuuling tlie orders of 1 lie High Court. IPKAHSON, J., referrexl 
to the heading of Part ix ot the Code.] 

Cur. ndv. viilt. 


[133] The following Opinions were deliveied by the Full Bench : — 

Pearson, J. - The ipiestion upon which 1 understand that the opinion of 
the Full Bench is reijuired is wliothor the Court of Session at Allahabad was 
warranteil by the terms of s. 390, Act X of 1872, in directing the Magistrate to 
admit to bail a ]>erson who bad been convicted and sentenced to one month’s 
iniprisonment under s. 3/)2, Indian Penal Code. My answer to that question 

* [Soc. .- Nil I’mrliiig or sfiilriicc passed l)\^a t!ourt of I’ompi-tcnt jurisdiction shall be 
l■.‘Vl•l■^l:d nr iiltiTi'd on appeal on account of any error or defect, 
FindiiigorscnU iicc’when eithiT in the charge or in the procowlings on or hefore trial, or 
rcviTsilde by reason of on aeeoniitof the iinjiroper adinissum or lejeclion of any evidence, 
i-rror or d'.-feet in eharg.' or b\ any inisdirection in any charge to a jury, unless such 
or proceed mgs. error or dcfi'ct bas oecasioned a failure of justice, cither by 

aflccting fbc due eondiict of th»‘ prosccutioi), or by prejudicing the 
prih'oner in his def,>nee. No irrcgularits in the nt'oecedings up to trial is a sufliciout ground 
for re\er.sing any judgincnt, sentoiue or order niad- or passed in a trial properly held. 

In ease the ai cusi-u person has been scuteiieed to a larger amount of punishuient than 
could have been awarded for the oftonce, which, in the judgment 
.\ppeU ate, ('.onvt mat of tin .Xppidlate Camrt, is proved by the cvidouce, the Appellate 
reduce punishuient. (’oni t ni.iv reduce the piinisliiueiit within the limits prescrilied 

b\ tbe Ii'diaii Penal Code, or any law for the. time being in force 

for such olTencc.] 


'[Sec. -iHl 

Suspension of .sentence 
{lending ap]>oal. 

IteleasG of appellant on 
bail. 


In any case, in wliieh an Hp]ical is allowed, the Aiipellftte (Sourt may, 
{lending the apjieal. order that the sentence be suspended, 
and if the ap{Hdlant lie in confinement for an offence which is 
bailable, may order that ho bo released on bail. The period 
during wliich the. sentence is suspended shall be omitted in 
reckoning the completion of the punishment.] 
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is in the negative. Section 390 declares that “ the Court of Session may in any 
case, whether there be an aj^iieal on conviction or not, direct, tliut an accused 
person shall be admitted to bail.” The section occurs in a part of the Code 
which prescribes procedure incidental to enquiry and tidal; and it is tlius 
evident tliat an accused person is one against whom an accusation is tlie 
subject of inquiry and trial and not a conmcted person. That this is so further 
appears from the context, if s. 390 bo read in connection with the preceding and 
following section. By " any case” is meant only an\ case the subject of emiuiry 
or trial before a Magistrate, whether or not, in tlie event of a conviction, an 
ap])eal would lie from the Magistrate’s sentence or not. The section does not 
refer to cases in which the Court of Session is proceeding under s. 29ti of the 
Procedure Code. 

Turner, J. -Reiuling the terms of s. 390 liy tliemselve.s, tlie natural 
construction appears to be that in all cases, both in those which, resulting in a 
conviction, would not be a))pealable to the Sessions .ludge, and in tliose which, 
resulting in a conviction, would be so aiqiealahle, a Court of Session has 
power to admit to bail an accused person, that is to say, a jiorson charged, but 
not as yet convicted of an offence, or to rcKluce the bail i-equired by a 
Magistrate. 

It may be dangerous to draw an inference as to the jiroper construction of 
this section from the place it occupies in the Code, because at the conclusion of 
the chapter we find s. .399 applying to all cases in which hail may be taken 
except those therein specially exce])ted. The ja-oper construction of s. 190 rests 
on the meaning to ho given to the word ” accused." In its. ordiiuiry sense it is 
most properly applied to iiersons against whom a cluu'g{‘ is made, and it is 
opposed to the term “ convicted.” But the learned counsel for the jietitioner 
contends that, in other parts of tlie Code, we 'find tlie [154] term “ accused ” 
applied to jicrsons convicted -to which it ajipears a rcasoniihle answer that., in 
those places, as for instance in ss. '2H3 and 2!)7, it is apparent from the context 
that the term is used in a jiarticula)' sense, whereas in s. .390 there is nothing in 
the context to affect its ordinary meaning. It must, thei'efore, he held that the 
provisions of s. 390 do not empower the Sessions .ludge to order the Magistrate 
to admit to bail a person who has been convicted. Of course, a.s an apjiellate 
Court, a Sessions Judge has j)ower on or aftei' the admission of the a])])ea1 to 
admit the convicted a])pellant to hail, hut in the case out of wliich this reference 
has arisen no appeal lay to the Sessions Court. 

Spankie, J. —On the question as to the legality of the order, there can he 
no doubt, I think, that, if made under s. 390 of the Criminal Procedure Code, it 
was illegal. The section is found in Part i\ of the Code, wbicli refers to 
Ijrocedure incidental to inquiry and trial. Section 3HK ■' direcis when bail shall bo 
taken when any person is accused before a Magistrate; s. 3Hi) • directs when it 


* [Sec. 38S:—When jiny ])erson uppoiirsoris tn-ouglit tu'feic a 
When Ixiil shall lie taken Itlngistnitc! accused of any liail.ibl<' olicnee, he shall he admitted 

to liail.] 

t [Soc. 889:—When any person, accused of an\ non-liailable offenee. appears or is hronglit 
Bail not to be taken for l^vfore. a ^Tagistrate, such person shall not be admitted to bail. 

there appear reasoiml)le grounds for believing that he has 
ooriBin oneiices. off,.,K.e of which he is aecused. 

If the evidence, given in support of the accusation, is. in the opinion of the Magistrate. 

not such as to raise a strong jjivsuinption of the gnilt of the 
When bail may bo accused person, or if such evidence is adduced on behalf of tlie 
taken. accused person as, in the opinion of the MagistraU-. weakens 

the presumption of bis guilt, but there ajijx'ars to the ^lagistrate 
in either of such oases to be suflicient ground for further yupiiry into his guilt, the iMScused 
person shall bo admitted to l^iil pending such iiuiuiry.] 
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shall not be taken in non-bailable offences, and when it may be taken. Under 
those sections it is the Magistrate who orders bail. Section 390 emijowers 
the Sessions Court in any case, whether appealable to itself or not so appeal- 
able, either to admit to trial or to reduce the amount of bail ordered by the 
Magistrate. But tlie power given is to bo exercised before conviction is had, 
and it may be exercised in all cases and without exception. 

Oldfield, J. —The Judge's order directing tlie Magistrate to release the 
prisoners on hail is, in my opinion, illegal. Tlie case not being appealable, the 
Judge could not act unddr s. 281, Criminal Procedui'e Code, as an apiiellate 
Court and admit to bail, and the power given by s. 390, Criminal Procedure 
Code, appears to me to I'efer to tho ju-ficedure incidental to inquiry and trial, 
and to allow the Judge in any case to admit an accused person to bail at any 
time during the trial, but not after conviction. Section 390 should bo read with 
the preceding section. 

To interpret s. 390 so as to ]jermit the Judge to take bail without re.stric- 
tion, in any case after conviction, would he to allow I he Judge a higlier power 
in admitting to bail than is given to the High Court as a Court of Revision, 
since s. 297, Criminal Procedure [166] Code, limits that Court's power to take 
bail in cases coming before it as a Court of Revision to cases where the offence 
for which a person has been imjirisoned is bailable. 

Stuart, C.J.- This refeience has come buck lo me Irom the P'ull Bench 
with the opinions of the consulted Judges. They all consider that the Judge’s 
order, jiurporting to direct the .Assistant Magistrate to release the prisonei's on 
bail, was illegal, and 1 ani clearly of the same opinion. Tliey very proijerly 
direct attention to the circumstance that s. 390 is to he found under Part ix of 
the Code, which is entitled as " Procedure incidental lo inquiry and trial and, 
keeping that consideration in view in construing the section, I am of opinion 
that it only applies to the case of an “ accused ))erson,’' that is, to tho case of a 
))erson accuse<l of an ott'ence, the conviction of which is ajqjealahle or not 
a))pealahle, and thai it was nf)t intended to apply to such a case as the present, 
where there lias been a conviction, final and comjiletS. Such. 1 think, is the 
true meaning of the section. Atiy other reading of it, which woukl take it out 
of the category indicated by tho heading of “ Prf)cedure incidental tf) impiiry 
and trial,” would involve the necessity of hohling that an accused jierson ” 
in the section was synonymous with a convicted jierson, anrl that therefore the 
compiler of the Code had made a mistake* in placing it umler the heading of 
“Procedure incidental to inquiry and trial.” Tho Sessions Judge, I think, 
must be understood to he of this mistaken ojiinion, for it aiqioars fr<;in the 
correspondence which accompanies his lelter of reference and by his directing 
Mr. Pears' attention to s. 390 of the Criminal Procedure C<Kle, that his idea 
was that he could iulmit to hail in ani/ case nfler trial, whether tiiero had been 
a conviction oi- not. We cannot, however, put such a constioiction on the 
terms of the .section, a construction entirely repugnant to them and to the 
whole context. “ .An acctiseri ]Kir.son ” sinqily means an accused ])erson, ii.nd 
nothing more, and this s. 390 was only intended for a person in that position, 
and who on conviction would ajqjcal or not. 

But in either view of the section the Judge’s order in the present case 
ought not to have been imule. If s. 390 does not apply, as I hold it does not, 
there is no other provision of the Code which [186] empowered the Sessions 
Judge to admit to hail, and tho order was altogether nltra viren. But if, on the 
other hand, it could be shown that the section does apply to such a case as this, 
the order was equally invalid', for (as I have already pointed out in my referring 


116 



HUSSAINI BIBI V. MOHSIN KHAN [1876] I.L.R. I'All. 156 

order) the Judge having no revisional authority, his admitting these convicts to 
bail was inoperative for any judicial purpose or effect and therefore futile. 


NOTES. 

[Afct* also 17 Bom. 3.44.3 


[1 AH. 156} 

APPELLATE CIVIL. . 

Tiip. I Hill March, I87(i. 

Presknt: 

Mk. Justice Spankie and Mr. Jttstic’e Oldfield. 

Hussaini Bihi.Defendant 


o&rsiffi 


Mohsin Khan.Plaintiff. 


Act VIII of I8lj9, s. H27- Arbitration -Award — Appeal. 

The plaintiff sought to filf and to enforce' a private award, under the provisions of s. 327, 
.Act VITl of 1S.5H. 'J’he defendant objected that lie was no party to the award. The Court to 
which the jilaintifl’s application was made, after inquiry into the matter, overruled the 
objection, and diivcted that the award sliould he filed, liut made no decree enforcing tlio 
award under the provisions of ch. vi, .Act Vlll of lis.V.h Held, that the order was not open to 
a)>peal as it did not operate as a decree.* Joklniv Itoi v. fiiicJui Hai t followed. 

7V/’Sr.VXKIK, ,1.--Section 327 I intendeil to provide for those cases only in which the 
lefercnce to arhitration is .idinitted and an aw'ard has been made. Where the defendant denies 
referring any disjuite to arbitration or that an award has been made between himself and the 
plaintiiT. siilhcieiit cause is,jihown why the a'vard should not be filed. The plaintiff should 
he left to bring a r(’gnlar suit for the cnforceiiient of the aw’ard. 

• (’oiiirii see haksJniKin Shirriii v. llama Esti. 8 Bum. II. R. Rep., .A. C. 17. As to whether 
.111 a]>)>e.il lii's from a di'cree enforcing the award, see Snstih Cliaraii Chatierjee \. Tarnk 
Chandra ('hatterjee, 8 B. Ij. R., HI.*); s,(j., 1,5 W. R., F B.. 1). 

t If. t'. R., N.-W. I’., IHfiH, p. 353.—The Court al.so held in that case, that the order 
reji-eting an application for the filing of un award was not appealable. The Calcutta High 
f'ourt has also lield .so —see Chintaman Sitifih v. Itmijm KotM'r, 0 W. R., Ills. H3 ; Dviamlairvc 
ftassee v. Paontaiiand J)ey, 7 W. R.. 401; Itaj Kumar Singh v. Kali Charan Sinijh, 2 B. L. R.. 
App. 20; 8.(1. 11 W. R., .58; Hog J’nganath ('timedhr;/ \. Prasana i'handrn Jimj ('hme- 
dhrit, 2 B. L. B. 240. So also the Bombay High Court—see Vgankatinh Jiamehandra 
Jixjekar v. linlajeerao. 1 Bom. II. C. Rep., 184; Petition of lialknshna tihn.skar (liqite, 
2 Bom. H. C. Rep., !M>. 

ttSec. 327 :—^^'hcuiinj matter has been referred to arbitration without the inlerventioii of 

any tlourtof Justice, and an award has been made, any person 
Filing in Court an award interested in the award may within six months from the date of 
when the matter was refer- the award make application to the Court having jurisdiction in 
red to arbitration without the matter to which the award relates, that the award be filed 
intervention of Court. in Court. The Court shall dirinit notice to bc' given to the par¬ 

ties to the arbitration other than the applicant, requiring such 
jHirtieH to show cause, within a time to be specified, why the award should not lie filed. 1'he 
application shall lie written on the stamp paper required for petitions to the Court where a 
stomp is retjuired for petitions by any law for the time lie.ing in force, and shall ho iiumliered 

and registered as a suit betwei'n the applicant as plaintiff and the 
Finforoement of such other parties ns defendants. If no sufficient cause, he shown 
award* against the aw'ard, the award shall bc filed and may lie enforced 

us nn award made under the*provisions of this chapter.3 
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In this case there Jiad been a reference to arbitration without the interven¬ 
tion of a Court, and an award had been made. The plaintiff applied under 
s. 327, Act VIII of 1859, that the award [187] might be filed in Court and 
enforced. Tlie original defendant, who was represented after his death by his 
widow, denied referring the matter decided by tlie award to arbitration, <ir 
giving his consent to the reference, or that he had any knowledge of tlie 
arbitration proceedings. 

The first Court framed the following issue for determination, viz., “ Whether 
the agreement to refer was made by an agent of the original defendant duly 
empowered in that behalf with the original defendant’s knowledge and consent, 
an<l the award made in pursuance of that agreement should be enforced or not. 
After taking evidence both oral and documentary, it decided that tlie reference 
was made by an authorised agent of the original defendant, with his knowledge 
and consent and that the award must be filed. It concluded its decision in those 
terms ’’:—I therefore decree the plaintiff's claim to file the arbitration award 
under s. 327, Act VIII of 1859, with costs and interest at six iier cent., to be 
paid by the answering ilefendant. 

The defendant appealed, taking the same objections to tlie plaintiff’s claim 
as were taken in the first Court. The lower Court of .\ppeal relying on the 
case of Jokhiin liai v. limho Jtai (H. C. R., N.-W. P., 1HG8, p. 353) held that 
there was no ajipeal. 

Against this decision the defendant filed a special apiical to the Higli 
Court. 

Mr. Mtthmond (with him Mr. Coiihin), for tlie apiiellant, contended that 
the order of the first Couit was a])pea]able. It is unjust and inexpc'diont that 
the judgment of the first Court deciding tliat the original defendant was a party 
to the award sliould be final, lie referred to Charon Chatirrjee Tarak 

Chaiulrn ChutlerjiU' (HU. L. R., 315: S.C., 15 W. R., F. B. 9), and Ilnrlodlmr 
Suvfjirec v. Cranvah SaiUlial (6 W. R., 60). ^ 

Mr. Colrni (with him Mimslii Haninutni Parshad), for the respondent, 
contended tliat there wus no a])])cal. Tie rcforre«l to Jokhim Hai v. liucho Jiai, 
(H. C. R., N.-W. I*., iHfiH, ]). 353), Jtluii/iraii v. lUinnnhrpe (H. C. R., N.-W. P., 
1873; p. 179), and Sarhtn-rr Kanta lihiittacharjrp v. Aiiadi/a Kanio Jihaita- 
charjfte (12 B. L. R., 10). 

[168] Spankie, J The iirayer of the jilaintill in tliis case was to ho 
allow’ed to file a jirivatc award of arbitrators in Court and for the enforcement 
of the award. The defendant (since deceased) ihmied that he had authorised 
his agent to refer any matter to arbitration and repudiated tlie whole transaction. 
The Munsif after going into the merits admitted the award in the following 
terms :—“ I therefore decree tlu! jilaintiff’s claim to file the arbitration award 
under s. 327, Civil Procedure Code, with costs and interest at 6 iier cent, to 
lie paid by the answering defendant (the widow' of the original defendant 
deceased)." It does not apjiear that ho made any decree enforcing the award 
under the jirovisions of ch. vi. of the Act. 

The defendant appealed. The Subordinate Judge treating the order as a 
judgment under .s. 325 of Act Vlll of 1859 held that it was final, and that 
there was no apjieal. The Subordinate Judge cites as his authority the Full 
Bench decision of this Court in the case of Jokhnn Rni (H. C. R., N.-W. P., 
1868, p. 353) and others, appellants. 
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It ia contended in special appeal that as it was urged in both the lower 
Courts that the original defendant was no party to the award, the Subordinate 
Judge was bound to determine whether this was so or not. 

For respondents the Full Bench ruling of this Court (H. C. B., N.-W. P., 
1868, p. 353) and other precedents of tlie Presidency Court are cited as ruling 
that there was no appeal. 

I am of opinion that we are bound by the decision of the Full Bench of 
this Court (H. C. R., N.-W. P. 1868, p. 353), and that we must hold that there 
is no appeal from the order of the Munsif allowing an aw'ard to be filed. At 
the same time, it appears to me that s. 327 intended to j)rovido for those cases 
only in which a reference to arbitration is admitted, and in which an award 
has been iiuade. Where one of the ]>arties denies that lie luul referred any 
dispute to arbitration, or that an award had been made between himself and 
the other jiarty, it seems to me that sufficient cause has been shown why the 
award siiould not be filed. The applicant for its admission should be left to 
bring a regular suit for the enforcement of the award. [169] Such, T may add, 
would appear to be the opinion of the dissenting Judge in one case decided by 
tlie Full Bench of the Presidency Court on the 23rd May 1871 (8 B. L. R., 
315) ; s.c. 15 W. R., F. B. 9. Two of the other Judges in tliat case oppressed 
opinions to the same effeel.) But the Full Bench judgment of this Court (IT. C. R., 
N.-W. P., 1868, ]). 353) must, I think, be followed by us as being a])])licable 
to this case, and I would tlierefore dismiss this apixial with co.sts. 

Oldfield, J. —T concur in dismissing the appeal with costs. I tlnnk we 
are bound by the Full Bench ruling of this Court (H. C. R., N.-W. P., 1868, 
p. 353), and must bold that the order of the Munsiff under s. 327, Act VIII of 
1859, for filing the award, does not oj)era\te as a decree, and is not a])pealable. 


NOTES. 

[The jtidginenk of SJ’ANKIR, .T., in (1881) .8 All. 4'i7 gives an exphination of the ruling 
here. St'c iils<, (1894) 17 A^. ill: and note the ehungus in the (.’. I’. C. of 1908.} 
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FULL BENCH. 

Tfie SOth 1^7G. 

Present: 

Sir Rorert Stuart, Kt., Chief Justice, Mr. .Justice Pearson, 

Mr. Justice Turner, and Mr. .Justice Oldfield. 

Kali Parsbad.Plaintiff 

rersus 

Ram Charan.defendant. 

Hindu Law—Undivided Hindu family—Ancestral immoveable property — 

Partition. 

In an undivided Hindu family the son has. under the Mitakshara, a right to demand in 
the lifetime, and against the will, of his father, the partition and possession of his share in 
the ancestral immoveable property of the family. * 
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KALI PARSHAD V. 


The facts of the case, so far as they are material for the puriK>ses of this 
report, were as follows 

The plaintiff, his father the defendant, and his brother, Lachinan Parshad, 
wore menibei's of an undivided Hindu family. The plaintiff claimed to establish 
his right to a ono-third share of certain shares in certain villages forming the 
ancestral immoveable property of the family, and to obtain iwssession of the 
same. He alleged that he was excluded from inheritance, inasmuch as the 
defendant, describing him as an outcast, had made over ijossession of a portion 
of tlie property to Lachuian Parshad and a portion to the wife of a deceased 
son. The defendant pleaded that, under Hindu Law, such a claim by a son in 
the lifetime of his father was invalid. The Court of First Instance overruled 
this plea and gave the plaintiff a decree. The lower Appellate Court held that 
the plaintiff was only entitled, under Hindu Law, to a one-fourth share of the 
[ 160 ] ancestral projjevty, and that possession of the share could not be given 
to him in his father’s lifetime [sec p. 1G2, note 5). 

The plaintiff ai)})ealed to the High Court on the ground that, under Hindu 
Law, he was entitled to a one-third share of the pi-oj)ert>, and to i)osseHsion of it. 

The Coui’t (Stuart, C.J., and OldfieIjI), .1.) refoned the following 
question to a Full Bencli, viz :— 

“ Whether, under Hindu Law, as prevailing in ihispiirt of India, a son can 
obtain i)ossession by enforcing a partition of his slut re in immoveable ancestral 
property dui’ing his father’s lifetime anrl agaiu'^t his fatlu I 's wish, and undei' 
what cii’ciunstances.” 

Tlie learned Judges referred lo the following authorities :— Peo Bunsee 
Koorr v. Du'urkauath (10 W. K., 27J) : lUtuichmuha Pado Xaik v. Jhidti 
Mahaden Nuik (l Bom. H. C. lie})., 2nd ed., Aj)}). Tfi) : and SatjaUmja Miidali 
V. Siibhiitimanif/a Miidah (1 Mad. H. C. Rep., 77). 

The Senior (iovernniont Pleader (Lala •/ital.a Parshad), for the a])i)ellant, 
citetl Mitaksliara, eh. i, s. 1, v. 27, and ch. i, s. o; door Sitrini Pass v. Jta)u 
Siinin Bhnkat (/) W. H., AJ) ; Beer Kishore Saliije Stagh v. Hur Ballab Karant 
Siiiiih (7 W. R., A02) ; lUija Ham Teirarij v. hachman P<trshad (H W. R., 15 ; 
S.C., B. L. R., Sup. Vol. 7:H). 

Lala Lalta. Parshad, for the respondent, contended that the law, under 
the Mitakshara, relating to the i)ai'tition of i))' 0 }jerty, whether ancestral or 
acquired, was laid down in cl), i, s. 2. Partition is at the will of the father if 
alive. Section 5 does not relate to pa)lition. He cited Menu ch. ix, v. 104, 
referred to in Strange’s Hindu Law, 2 ed., ch. 9, p. 179. 

The Opinion of the Full Bench was as follows :— 

The jinswor to the question referred to us is, it appears to us, 8up))lied by 
express texts of the Mitakshai’a. The fifth .section of the first chapter of that 
work treats of the riglits of fathej' and son in pi’ 0 |)erty ancestral, and in the fifth 
])aragraph the author declares that for or because the right is equal or alike, 
therefore })artition is not restricted to be made by the father’s choice; and 
having ex])lained [ 181 ] in the seventh paragraph that the texts which he had 
discussed in the second section referred to property which had been acquired by 
the father himself, in the eighth jiaragraph he distinctly announces the rule in the 
following terms :—“ Thus, while the mother is capable of bearing more sons, and 
the father retains his worldly aflections and does not desire partition, a distribu¬ 
tion of the grandfather’s estate does nevertheless take place by the will of the 
son.” In the ninth and tenth paragraphs he treats of the son’s right of interference 
in the father's dealings with ancestral property as J)ie consequence of their 



RAM CHARAN [ 1876 ] 


I.L.R. 1 All. 162 


indiscriminate right, and in the eleventh paragraph, in support of his })osition 
that “the father, however reluctant, must divide witli his sons, at their pleasure, 
the effects acquired by the paternal grandfather,” he deduces the authority of 
Menu from the text—“ If the father recover paternal wealth not recovered by his 
co-heirs, he shall not, unless willimj, share it with his sons, for in fact it was 
acquired by him.” In which text the nature of the father’s interest in tlie 
property so recovered is declared to be the same as would have been the interest 
of any one member of a joint family in such property so recovered, that is to 
say, Jie would have the right to treat it as his own. 

The author of the Mitakshara himself reconciles what seeming discrepancy 
thei-e may be between the rules as to partition expounded in s. 2 and the rules 
expounded in s. 6 by the statement that the texts cited in the former section 
refer to the father’s property, and not to the ancestral property. 

In the Vyavahai'H Mayukha, cli. iv, s. 4, v. 4, it is declared that tho 
unqualified right of tho sons to insist on the partition of ancestral pro^jerty 
against the fatlior’s will has also the sanction of llrliaspati:—“The father and 
sons are equal sharers in houses and lands derived regularly from ancestors, hut 
sons are not worthy (in their own right) of a sha)'e in wealth acquired by tho 
fatlier himself, when the father is unwilling.”—“ From which,” says tiie author, 
“it results tliat sons aio worthy of a share in jn-operty acquired by tlie 
grandfather or other (ancestor), even though tho father do not wish it.” 

Boeing that the language of tiio Mitakshara is free from reasonable doubt, 
and that in cases governed by the Mitakshara the right [ 162 ] of the son to 
demand partition invito patrn has been recognized in lleer Kisliore Siihfie Hhujli 
v. llnr liidlub Narain Siu<tli (7 W. R., 502); h’aja Itain TcM uru v. Lmkviiin 
Pcrsliud (8 W. J{., 15: s.c., B. L. R., Bup. Vol., 731); Deo liunsec Koocr v. 
Dwarhanath (10 W. R., 273); Nagalnnjo Miidali v. Siibhiyamann/a Mitdali. 
(1 Mad. II. C. Rep., 77; also in L<(Jjee.l Sinyliv. Bajcoojuar Snujii, 12 B. L. 
R., 373), and tliat if there be no reported cases in this Court it has been accepted 
hitherto as well established law in this Court, we would answer tliat, in tho 
case of ancestral immoveable pi’oiierty, the son has, under tho Mitakshara law, 
an unqualified right to demand partition. It is unnecessary for us in the 
present reference to express an opinion whether the same rule applies to 
ancestral moveable property. 


NOTES. 

[It. the Full Bench ciiHc of (1891) 16 Bom.‘29 the son's right to obtain a partition as 
against the father and uncles was considered with reference to theSatara District; iS'ccalsu 10 
Bom 670; 31 Dal. Ill; 28 Bom. 213. Tn .*> Cal. 148 the Privy Council stated in general terms 
the rights of coparceners as regards alien.atiun.3 

•With regard to the plaintiff's share, under Hindu law, in the ancestral immoveable property, 
and to the question of possession, the Division Court (StckAT, C.J., and OLDFIKLiO. J.), 
when the case was returned to it, in delivering judgment, said : - " There appears to us to be 
no doubt that the Judge (lower Ap])ellate Court) has erred, the extent of the shan* in ancestral 
property to which a son is entitled being equal to that of the father, and he is entitled to such 
equal share at partition—Mitakshara, ch. i, s. .6. v. 3, and other texts. Tn the present case 
the family interested in the partition consisted of the father and two sons, each of these three 
being entitled to one-third of tho ancestral estate, and that is the extent of the share fur which 
tho plaiiibiff is entitled to a decree in this suit. 
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QUEEN V. 


[1 All. 162] 

CRIMINAL JUETSDICTION. 


The 21 at April, 1H7G. 

Pkesent: 

Sir Roueut Sti’akt, Kt., Chief Justice, 


Queen 
vemufi 
Ja^at Mai. 


Act X of 1H72, ss. f/6'iS', 471, 472—Offence aijninst piihlic justice -Offence in 
contempt of Court — Prosecution — Pruceflure. 

An offence against public justice is )iot an offence in contempt of Court within tlio 
meaning of s. 473. Act X of 187"2. * 

The Court, Civil or ('rimiiiul, which is of opinion that there is Kuilicient ground for 
iiKjiiiring into a charge nientioned in ss. 407, 4GH, 4GU, .4(1 X of 1872. w not precluded by the 
provisions of s. 471, from trying the accused person itself for the offei.ee charged,! 

[163] CF.ltTAlN iiersons were conuiiittod to the Court of Session for trial on 
a chai'ge of causing grievous luirt. Ram (iholani, Cula Mai, and Jagat Mai 
gave evidence on hchalf of tliese ijersons at tlio prelinunary inquiiy. 'J’iie first 
two were also examined at tlie trial hefore the Court of Session, and gave the 
same evidence vviiich they had given at the inquii y. Tlie Court of Session 
considered that tlieir eyddence was false, and directed the Magistrate of tlie 
District to try them foi- giving false evidence. The Magistrate of the District 
transferred the case to the committing INIagistrate. The latter proceeded also 
against Jagat Mai, being of opinion that he had given false evidence at tlie 
inquiry, lie convicted all three persons. The conviction was, on aiipeal, 
aflirmed hy the Court of Session. 

They apjJied to tlie High Court for the revision of the order of the Court 
of Session affii'ining the order of the Magistrate, on the ground that the 
Magi.strate yvas not competent, under s, 471, .\ct X of 1872, to try an offence 
committed before himself. 

Ml'. Colcin for the Petitioners,—The jietitioner Jagat Mai has been tried and 
convicted on a charge of giving false evidence by the Court before which the 
offence was committed. This iirocedure is directly ojijiosed to the jirovisions 
of s. 471, Act X of 1872, wliicli enacts tliat the Court before which an offence 
under s. 193, Indian I’enal Code, is committed, may, after making such 
preliminary inquiry as may be necessary, either commit the case itself, or may 
send the case to any Magistrate having powei- to try or commit for trial. It is 
also opposed to the si»irit of s. 473, w'hich clearly recognizes the doctrine that 
no man shall be a judge in his own cause. It is true that a Court of Session 
may, under s. 472, try an offence committed before itself, but it does not do so 

• So held by OLIUTELD, J., in Queen v. Knltaran Singh, ante. p. 129, and by the Calcutta 
High Court in .S'w/atooWrt/i petitioner. 22 W. R. Cr., 49. Hut stxj Iteg. v. Naeranbeg Dulabeg, 10 
J4om. H. C. Rep., 73; and 7 MimJ. H. C. Rep., Rulings xvii and xviii. 

f See, hfjwcvor, Queen v. KuUnran Singh, ante p- 129 ; SufatmUah petitioner, 22 W. R. 
Cr., 49 ; and 7 Mad. H C. Rep., RulingH xvii and xviii, in which easeH the opposite construe* 
tiou is placed on the section. * 
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alone, it is aided by assessors or by a jury. It is inexpedient that the Court 
before which an oifence is committed, and which lias in all ])robability formed 
an opinion on the case, should itself try the offence. He cited 7 Mad. H. C. 
Kep., Kulin^s, xvii; Snfnioollah, petitioner (22 W. R. Cr., 49) ; and Quaen v. 
Kaltaran Sinqh (I. L. R., 1 All., 129). With regard to the petitioners Ram 
Gholam and Gula Mai, they are in the same position as Jagat Mai. Th(;ir 
statements before the Court of Session wore [164] repetitions of what tlioy liad 
stated liefore the committing Magistrate. Tlioir offences were really committed 
before tlie Magistrate. The transfer of the case under the last paragraph of 
s. 471 by the Magistrate of the District to whom it was sent to the committing 
Magistrate did not give the latter jurisdiction, if my argument is good and 
his jurisdiction was barred by the preceding ixu-tion of the section. If such 
transfer did do so, then the last portion of tlie section nullifies the first. The 
last portion has been enacted to obviate a practical inconvenience, the Coui'ts 
having held under the old Code l.hat the Magistrate to whom a case was sent 
for trial could not transfer it to a Magistrate subordinate to him, liut was 
obliged to try it himself—6 Mad. H. C. Rep., Rulings, ii, xli. 

The Junior Government Pleader (Babu Dumrka Nalli Bauarji) for the 
Crown.—No question can arise under s. 471 with respect to the petitioners 
Ram Gholam and Gula Mai. Their offences were committed before the Court 
of Session. Section 471 does not doju’ive the Magistrate before whom an offence 
mentioned in the section is committed of any power which he may i)Ossoss to 
try the case. 

Stuart, C. J. —This is an application for i-cvision of the order of the Judge 
of Farukliabiwl made in an ajjpeal to him by Ram Gholam, Gula Mai, and .lagat 
Mai. These three persons wore, along with others, tried and convicted by 
Mr. C. W. Watts, Joint Magistrate of Farukhabad, of false swearing, under s. 19J, 
Indian Penal Code, and rosi)octivcly sentenced by tliat officer to two years’ 
rigorous im]n'isonment. 

The circumstances out of which the case arose are these. Jn January last 
three men, Kanliaiya, Bishan, and I jalman, were prosecuted and convicted by 
the Judge on a charge of grievous hurt, under s. .32(5, Indian Penal Cofie. After 
convicting and sentencing them, tlie Judge directed that ten of the witnesses 
who had been examined in the case before him, inckuling Ram Gholam and 
Gula Mai, should be tried by the Magistrate of the District on a charge of giving 
false evidence. On receipt of the Judge’s ordci'. Mi-. Harrison, the Magistrate, 
transferred the case to Mr. Watts, the Joint Magisti-ate, who had made the 
commitment in the grievous hurt [165] case to the Sessions Court. In the 
course of his investigation for that commitment, Jagat Mai had been examined 
as a witness, and had then, in Mr. Watts’ ojiinion, given false evidence, and 
Mr. Mhitts, having rejiresentod this state of things to the Magistrate, received 
sanction for Jagat Mai being included in the proceedings directed by the Judge 
under s. 193. Mr. Watts having concluded the inquiry, committed the whole 
eleven accused for trial before himself, and convicted Ram Gholam, Gula Mai 
and Jagat Mai, and another (deferring judgment as regarrls the remaining 
seven). There was an ajipeal to the Judge, hut the result was its dismissal by 
him. 

Ram Gholam, Gula ^lal, and Jagat Mai now apply’ to this Court in 
revision, urging that Mr. Watts hiul no jurisdiction to try and conviet them, 
because, according to the tenns of s. 471 of the Criminal Proccnlure Code, 
ho should have sent the case to anotlior competent Magistrate. This, howcvci, 
is a clearly mistaken view of the law, Mr. Watts 1i)eiug fully competent for all 
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he did. The only case where a Criminal Court cannot itself try is that 
described in s. 473, which relates exclusively to contempts of Court. Here 
the charf<c was not for a contempt, hut under s. 193 for false swearing. The 
conviction and sentence in the case of the three a])plioants are approved and 
confirmed, and their application to this Court is refused. 

NOTES. 

[This ciisu which h*d b^cii dissented from iu 1 Bom. 311 was overFUled in 1 All. 625 

F.B.] 
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[1 All. 165] 

FULL BENCH. 


The ^4th April, 1H7G. 

Pkesknt: 

Silt Romeht Stuaht, Kt., Chief Justice, Mr. Justice Pearson, 
Mit. Justice Turnkji, Mr. Justice Spankie, 
and Mr. Justice OldfietjI). 


Ratan Singh and another.Defendants 

versus 

Wazir.Plaintiff. 


Act VllT of IH5U, s. >Jd4—lleniand -Ohjeclion - Procedure. 

Where an Appjillate Court, under s. 1554, Act VTTl of 1859, refers issues for trial to a 
lower Court and fixes a time within which, iifU>r the return of the finding, cither party to the 
apiteal may file a memoriiiuluni of olijections to the same, neither party is entitled, without 
the leave of the (lourt, to take an> olijeetion to the finding, orally or otherwise, after the 
expiry of the period so fixed without his having filed such nie.inoraiiduni. 

On spocial ai)]K)al hy tlic (Ittfcndarils in this suit to the High Court, the Court 
(Turner and Spankik, JJ.), under s. Act Vlll of 1859, referred certain 
issues for trial to the lower Court [ 166 ] and fixed a ])eriod of one week within 
which oitlier jiarty to the ajiiieal might file a ineinorandiini of objections to the 
finding of the lower Court. No siicli inoniorandiuiMvas filed by the apjicllants 
within the time fixed. At the further hearing of the ajipeal it was contended 
on their belialf that, notwithstamling this omission, they wore entitled to urge 
objections to tlie finding. 

As it ajipeaved to the Court that the rulings of the Calcutta High Court in 
Ashriifoomiissa liegmn v. Hlnrurt and Wooviesh CImvder Jioy v. Jonurduu Ilajruh 
and of this Court in Munnikhim Lull v. Haltcim Bitksh and Sheo Gholavi v. 
Itarn Jeairiin Siiujli were at variance,'' the Court referred the cpiestion raised 
by the appellants’ contention to a Full Bench. 


•In .Ishnifmnint.iiid Jicijiim v. Sieirmi, 9 \V. R.. 'iSS, the CalciitUi High Court (Look and 
MACPHRRHON, JJ.) divliiiedto allow the respondent’sl•(musel to object to the finding of the 
lower Court at the further hearing of the apjii'iil. as no meinoranduiii of objections had hei'ti 
filed within the time fixi'd. lii Shvo (iholam v. limn Jemriin Sun/h, H. C. R., N.-W. 1*., 
1873, j). 114, this High Court (l*U.\USON and JARDINK, JJ.) hehl that the lower Ajijiellato 
Court was not hound to receive memoraiula of ohjeetioiis jiresented after time. In tile lirsl- 
ineritioued case, however, it docs not apjiear that the' appeal was deterniined by the Court 
aflirmiiig without consideration the finding of lh<' lower Court, and in the jiidgiiieiit in 
Wixmesh Chnmier lion \. ,hmiirdun Hnjinli, 15 W. R..'235, it is slated that it w'as not the 
iiitcntion of the. Court in Anhriif(u)n}n«.'ui Deyinn v. Sti'irart to take the view eoiitcnded for and 
overruled in Wmiinculi Chnndrr Jinii v. Junardnn Unjrnh, rii., that, wlii'i-e a jiarty has failed 
to file a niomoraiiduiii of ohjeetioiis, the Appellate Court is at liherti to dceidi' the appeal without 
considering the finding. In the seeond-nientioned easi-, althougli the lower ApjielUiU' Court 
refused to receive the memoranda of ohjeetioiis, no further ohjeetioiis wore offered at the 
hearing, but, on the eontrarv, the parties agreed to abide hv the finding. \\\ MmvnUhitn 
I,aU V. Hall,’em Iiitk.th, 11. (’. R.. N.-W. P.. i87'2. p. 7‘2. STUART, C.J.. and PRARKON, J., hold 
that the Conil, was not prwlnded hv anything in the law from hearing an olijee.tioii taken 
after time. See, however, Aoer/ui v. Khod-a Hiil-.sli. H. C. R.. N.-W. P.. J8G0, p. 50, in 
which case this High Court (l^IOlUjAN, C.J., and PRARHON, J.) held, where an Apix'llate (Vmrl 
had remanded a ease under s. 854, Act Vlll of 1859, and fixed a time within whieh ohjei-tioiis 
might be taken, that the Appellate Court was not oompotciit to interfere with that portion of 
the lower Court’s revised judgment to which no objection had been taken within time. 
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Munshi Ilayrnvian Parshnd (with him Pandit Nand Lai), for the Apix)!- 
lants.—An Appellate Court can admit an apjjeal presented after time. It can 
also allow an objection to the decision of a lower Court not taken in the 
jrjemoninduni of ai)))eal to he taken at tlie hearing. It can, therefore, allow a 
party wlio may not liave filed a inemorandum of objections under s. 354, Act 
VJTT of 1859, within the lime fixed, to urge objections at the hearing. The 
Court is not bound by its order fixing a ])eriod, hut can extend the period. 

[167] Ihihu Oprokash Chandar (witli him Lala Ham Par/thad and Pahu 
]ta7ii Pas), for the Respondent.—The Ajjpellate Court has to fix a time within 
which the jxirties may file ohjection.s. This implies that tlie memorandum 
cannot he tiled after tliat lime. Tlie section gives it no such discretion to 
extend such jieriod as is given it to admit apjMjals presented after time or to 
hear objections not taken in the inemorandum of apjieal. The objections under 
s. 354 must ho taken in writing and not orally. 


Stuart, C.J. — 1 am clearly of ojiinion that objections to findings on 
remand, whether in wi iting or taken orally at the hearing of the apjieal, may, 
with permission of the Court, he considered. Whetlior such objections may ho 
allowed as of right may he doubted. 1 am rather inclined to think that the 
liard line drawn by tlie language of the Code excludes tliera. Hut that, on the 
other hand, we may, in our judicial discretion and in the interests of justice and 
the legal reouirements of a suit, permit such objections to be t.akon, 1 should 
be soi'vy to think there can be any doubt. This is a High Court of Judicature, 
and when the (kido of Procedure is merely silent, and does not oxjiressly 
prohibit an;y particular action, we are entitled to use all necessary and projicr 
means and ajipliances, the powiT to permit or refuse which must reside within 
the inhercni authority of a Court of Record. 

My answer to this relerence, therefore, is that the objections to which it 
rulers, whether in writing or taken orally, may, with jici’mission of the Court, 
be received and considered, hut that they cannot bo arhnittod without such 
liermission. 


T may add that I have looked into the cases referred to in the order of 
reference and entindy concur in the rulings in the two cases of this Court 
{Shea dhahna \. Haai Jaatnnt Snaili, FI. C. FC, N.-\V. P., 1873, p. 114 ; 
Mitnraklunt Loll v. Jlahrom llaksii, H. C. R.. N.-W. P.. 1872, p. 72). One of 
them, that of Man nil: It mi Loll v. Jliilirnii Ihiksh (H. C. R., N.-\V. P., 1872. p. 72, 
w'as decided by Mr. .Justice Pi;.\I{SON and myself, and I firmly and advisedly 
adhere to every wonl of our judgment. There we saiiJ: “The terms of s. .354 
are permissise ; the parties man jirefer objections within a sjiecified time, after 
which the .Xjipellate Court shall proceed to determine the apjiual. There is 
nothing in the law to the effect that an objection [168] made after the time 
fixed shall not be listened to; and, indeed, when the Court jiroceeds to 
determine the apiieal in reference to the evidence submitted, any objection made, 
or suggesting itself in the comsc of the hearing, vvoulri necessarily have to bo 
considered, W'hether a memoriinduni of it had been jireviously tiled or not, 
unless the Court dclerimned the apjical by simply aflirming without considera¬ 
tion the finding receixed. Such a course is not one which the section directs 
Uie Court to lake* in the event of no obiection having been put forward in 
w’riting within the time sixjcitied. We are aware that it has boon held that the 
objections cannot he rei-civcil after the time fixed, but so strict a ruling is, in 
our opinion, beyond the terms, and not within the intention of the law. Hero 
wo allowed a week, and our moaning was that that should ho the time at least; 
in other words, that a week should be allowed, subject to any further orders of 
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tlie Court, for reasons assifjned or cause shown.” That to my mind is a most 
satisfactory statement of tlie law on this i)oint. The Calcutta cases' do not 
seem to apply, but, so far as 1 can understand them, f dissent from theii' 
conclusions. 

Pearson, J. On full consideration T am of ojunion that the intention of 
the law was effectively to limit the time within wliich ohjectioris might ho 
taken to the findings submitted to the Ai)pellate Court under s. 354. The 
words that either ]mvty may, witliin a i,imo to be fixed by the Ai)pcllate Court, 
file a memorandum of any ol)jection to the finding, im]dy that the memorandum 
may not be filed after that time. It seems unreasonable to hold that, altbougli 
an objection may not be preferred in wi'iting, it may nevertheless be urged 
orally aftei’ the expiry of the fixed ])eiio(l. Such an interpretation would defeat 
the object of the law. Just as the law fixes a time within which the appeal 
against the oi'iginal decree or decisiem inust bt> jn-esented, so in tlie like mantifsr 
tlie objections to the siijjiilementary findings on fresh issues remitted for trial 
under s. 3b4 must he jiut in within tlie time fixed for tlie puriiose. The Coiu’t 
miglit probably, on ajiiilication and sufficient cause show'ti, extend tlie time in 
tlie same maimer as an lyipeal may be admitted after time on sufficient cause 
being shown for tlie [169] delay in preferring it. 'Pbe objections under s. 354 
being of tlie nature of an ajijieaJ, s. o. Act IX of 1H71, might be ajiplicable. I 
also piesume that ss. 34H and 374 of tlie Code would be aiiplicable in resjiect 
of findings under s. 301 . 

Turner and Spankie, JJ. — If an appeal is picsented from the decree of a 
Suliordinate Court and in the memorandum ol apjieal no objection is taken to 
the lituliiig of tlie Miiliordinato Court on a (juestion of fact, the apjiellant cannot, 
of right, urge or he heard in sujiport of the objection at the liearing ; ho nm.st 
obtain tlie sjiecial leave of tlie Court. .\tul although in deciding the appeal the 
Court is not confined to the gromuls set fortli by the ajipellant in his memo¬ 
randum, it would not ordinarily, we apjivehend, be justified in interfering with 
a finding of fact to which no objection luicl been taken in tlie memorandum of 
apiieal, unless tlie ajiiiellant coidd show that from some sufficient cause the 
oiijection was not taken at the jiroper time. Now when it becomes necessary 
for the right (letermination of the suit, on tlie merits that an Ajipellate Court 
should remit an issue to the Court below for trial, the Code in s. 354 directs 
the Court below to try the issue and return its finding with the evidence to the 
Appellate Court; it declares that such finding and evidence shall become jiart of the 
record and it authorizes either jiarty, irithin a iiiiic ji.mf hi/ tlir A/i/wllotr Court, 
to file a memorandum of any objection to the finding, and on the expiration of 
that period it directs the Apjiellato Court to jiroceed to determine the 
ajijieal. There is no jirovision emiiowering a jiarty to take objection to the 
finding at any other time than within the jicriod fixed by the Aiijiellate Court. 
It cannot he contended then that either part\ is as a matter of right cmjiowered 
to take an objection at tlie hearing whieli he has neglected to take within tlie 
period allowed him by law. 

There remains the question, can be do so by leave of the Court ? After 
the return of the finding and evidence which by tlie terms of the law form part 
of the original record, the Ajipellate Court ought, in our judgment, to proceed as 
if the necessary issue luul formed part of the record originally .submitted to 
with this difference, that it must determine not only tlie pleas in appeal but 
also any objection preferred within due time to the finding on the [170] issue 
remitted—and in determining the apiieal the Court is not deprived of the 

*AshrufiH)Hnuim Begum v. Stewart, 9 W. R., 41^8 ; Woimu'sli Chiinder Jioi/ v. Jtmardini 
i/eyVofe, 15W. R., 235. ■ * 
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jxjwers conferred on it by s. 334. The finding on the issue remitted falls 
within those ])owors as much as tlie findings on Uie issues originally tried. If 
tliis be s(», it follows that the Court might at the hearing allow a party to 
urge an objection to the finding wliioh had not been taken at the proper time, 
and in deciding the ai)peal is not confined to tlie grounds set forth in the original 
inemorandiun or in any statement of objections to the finding on the issue 
remitted taken within due time ; hut the Court ouglit not as a matter of course 
to allow an objection to he urged which has not l)een taken at the pro])er time; 
it should satisfy itself that tliere are grounds which warrant the indulgence. 

Oldfield, J.- It ap])ea)‘s to me that a party who has failed to file a memo¬ 
randum of objections within tins time fixed by the Apiiellate Court utuler s. 354, 
Act V^llf of 1859, cannot aftorwards claim as of right to he allow'ed to urge 
objections: hut 1 do not consider that it was intended to leave no discretion to 
the Court wliether it should admit objections, cither orally or in writing, after 
the time fixed had exjnred. 1 appreliend that the .'\})j)ellato Court can always 
extend the time witliin wliicdi the written memonniduin of objections can ho 
filed. 

MOTES. 

[Thc! wiiiu'MibjiHit. wii'.. I'onsuloriid ill 2 All. ‘.)0H ; (Ism) G All. B*JJ. In 7 All. 79 the 
4Ui.'stioii arose willi refc'iviice to Sec. G:5 of the, C. P. C. 1H.S-2.J 


[1 All. 170] 

FlllJi m-lNCII. 


The Hfli Mat/, 1H7(}. 

I’KSSK.VT : 

Sill KoheUT fSTl'AItT, Kt., ChIF.F .IrSTlCK, Mil. .TI'STK’E rK-VllSO.N, 
Mu. Jl'KTU'E TPUNKU, Mu. .IrSTICK Kp.vnkie, 

AND Mu. JirSTlCE Oldpikep. 


CJanga Bai.Plaintiff 

rersus 

Sita Ram.Defendant. 


Hindu Lav'- ■ Hindu iridmr — Maintenance.. 

JMd li_\ the Kull Beu*h that a Hiiidii widow is not entitled, nndor the Mitakshara, to bo 
iiiaiiitamed hv her huslMiid's relati\e» increlv hcciUise of the rulationship between them and 
her husband. Her right doiiends upon the existence in their hands of ancestral property. 

UeUi. on the case being returned to the Division Bench, that the fact that the defendant 
in this case was in possehsioii of ancestral imuiuveablc property at the death of his son and 
lud subsequently sold such propcrt> to pay his own debts, did not give the son’s widow any 
cTaim to be inaiiitaincd by him. 

The plaintiff was the datiglitor-in-law of the defendant Sita Bam. Her 
husband died in May 1858. For about 16 years Cl7i] after his death she 
lived with and was maintained by Sita Ram. She then left his protection 
and went to live with her Urother. A moiety of the house in which she 
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had lived with Sita Rain was the ancestral property of her husband’s 
family. The other moiety was acquii’ed by Sita Ram by. purchase. In 
January 1874 lie sold the house to the defendant Kailash Nath in order to 
satisfy certain debts contracted by him. This sale the xilointiff sued to set 
aside, claiming a declaration of her right to live in a certain portion of the 
moiety of the house which was ancestral property and possession of the same. 
She also claimed maintenance from lier father-in-law at the rate of Rs. 6 per 
mensem out of a certain charitable allowance made him by Government. She 
also claimed to recover certain jewels which she alleged he had approjiriated. 
He pleaded that the sale of the jiroperty was valid, being made to satisfy his 
debts, that the plaintiff was not entitled to bo maintained out of the charitable 
allowance, as it was not ancesti'al jiroperty, and that, as no ancestral property 
remained in his bands, he couUl not be, loj^ally com]jelled to maintain the 
plaintiff; and denied having approindatcd tlie jewels. The defendant Kailash 
Nath pleaded that the sale was valici. 

The first Court gave the plaintih a <lecroo doclai'ing that she was entitled 
to reside in the house on the ground llml sucli right was not extinguished by 
the sale. It dismissed her claim to lie maintained out of the charitable allow'- 
ance on the ground that it was not. of the nature of ancestral proiierty, and 
held tiiat, as no ancesli'iil ])ro])orty remained in the defendant Sita Ram’s 
jiossession, show’as nut entitled to he maintained by him. It also dismissed lier 
claim in i-esj)ect of Llio jewels on the ground that she had failed to prove that 
tlie defendant liad a])j)r()priiited them. On appeal by the, jdaintiff the lawyer 
.\ppelliite Court aflirmod the decision of the first Court. The dofen<lant Kailash 
Nath was not a party to the, appeal. 

* On siiecial a\)poal by the iilaintifi' to the High Court it was contended on 
her helialf that the right of a danghler-in-law to be maintained by her father- 
in-law did not dejiend upon the existence in his hand.s of ancestral proiierty ; 
that, the pension could not he considered as the exclusive and acquired property 
of the defendant, and that [172] the lower ,\i)i)ellat.e Court had not given the 
claim in i-espect of the jewels sufficient consideration. 

The Court ( T’KARSoN an<l TmtXKlt, .]J.) made the fijllow'ing reference to 
a Full Bench 

The plaintiff in this suit claimed an alli)wance of Rs. o per mensem by 
way ol maintenance from her fathor-in-law, the (defendant) resiKunlent, and to 
be allowed to occupy two rooms in a house in which her deceased husband Jiad 
an equal right with him, and to recovei' certain trinkets. The lower Courts 
have dismissed the first and last piirtions of the c.laim, and decreed the second; 
and in regard to that portion of tiu' claim \vhich has been decreed objection to 
the decree has not been made by the defendant who, as purchaser of the house, 
is interested in the matter. 

The plaintiff is the appellant whose pleas wc have to consider, and we at 
once disallow the second and third of the pleas set forth in the memorandum 
of appeal, concurring as we do in the lowei’ Court's finding that the allowance 
drawm by Sita Ram is not of tlie nature of ancestral proiievty, and being of 
opinion that the Judge has snfiiciently disposed of the issue relating to the 
trinkets in suit. « 

There remains the question as to the plaintiff’s right to receive a money 
allowance by Way of inaintenanoe from her father-in-law under the circum¬ 
stances found by the Ic'wer Cmirf.s. Those circumstances are as follows :—Her 
husband died about In years ago. and after his death, until lately, she resided 
with her fathor-in-hw, syid was maintaintid by iTim. and she has not forfeited 
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by misconduct any I'ight which she may possess to be maintained by him. He 
has i-ecently sol<l a moiety of a house, wlhcli descended to luni from his grand¬ 
father, to Kailash Nath Sulcul, the other defendant in the suit, who is not a 
party to liie a])poal nor an api)ellant liere; tlie value of the moiety is reckoned 
at Rs. HhO. Jhit tlie plaintiffs claim to occupy two rooms in the house has 
been decreed. There is no ancestral jiropeHA left in Sita Ram's possession, 
and it is for tins reason that her claim to a maintenance ])ayable by him has 
been dismissed. 

It is now conteiuk'd on her lielialf that, notwithstanding the non¬ 
existence of any ancestral fund o)- property in the hands of her [173] 
lather-iu-law a]))dicahle to the maintenance, she is, under the ])rovisions 
of the Hindu law, entitled to he maintained by him, and our attention has 
been ilrawn to a recent ruling of the Bomhay High Court in a case decided by 
West and Nan.APHAI ILvuiuas, JJ. {rdumm Silniam y . Sonkahai , lOBom., H. 
C. Rep., -tHd). to the effect that a Hindu father-in-law is legally bound to 
maintain liis deceased son's widow, notwithstanding that no projierty belong¬ 
ing to his son may ha\e come inio his hands. The Court aiipears to have also 
held in oilier ca.ses that a Hindu fatlier is liable for the maintenance of hi.s son’s 
widow, notwithstanding a separation in estate of father and son. These rulings 
do not ahsoluleh supjioit the presc'iit contention, l)ecau.sc the\ do not negative 
tlie liypotliHsis ol anccstVid i)ro]ierl\ hemg in the father’s possession. A Full 
Bench of this Court has rcceiill.\ recognized the right of the wddow of a son 
wh(‘predeceased liis falher to he maiiitumcd out of anoe-.tral funds or jirojierties 
in tlie latter’s jiossession (H. C. R., .\.-\V. P., 1H7.0, j). 2(51). Whether such a 
widow has a right to he maintained hy her liusband’s relations, irresiiectively and 
independentlv ol tlie existence in iheii- hands of such funds or projierties, uiy,ler 
the law obtaining in this part of India, is a novel cniestion, which, with regard 
to its imjiorlance, we think it propel' to refer to a Full Bench for determination. 

^lunshi l]<ni(iin((ii l'(ir\liafl foi the .\ppellant: \ daughter-in-law can, in 

dofaidt ofdiettei' heirs, succeed to the estate of her father-in-law, and can present 
funeral oblations West ami Bidder's Higost of Hindu Law cases, Bk. i, 
p]i. l(*i), 17(1. Will'll hi'i- Imsh.iiid is dead his kin heconie her guardians and she 
looks to them lorsa)))»>ii West and Ih'ildei ’i Digest, Bk. i, p. Ij.'iO. She, 
in fact, becomes a member of hei' hnshand’s family. It is nowliere said that 
lier right to maintenance deiieiuls upon the existence of property. Moreover in 
this case there crigiiially was pro])(>rt,\. ]3y selling it the father-in-law has 

rendered hiinsell persomillv liable. 

Pandit ///s/mm/ao Sittli (with him the Senior (Jovermnent Pleader, Lala 
JiKiItt Piir.slnitl), for the Riispondent; There is no text which lays down that a 
father-in-law. or other relative, of the hushand, is hound to maintain the 
daughtei'-in-law, in the absence [174] in his hands of ancestral property. 
WMiencver the. subject of niaititenance is consideicd, the existence of property is 
assumed Mitakshaia, cli.ii.s. I,v. .‘lo; Smriti Chandrika, ch.xi.s. l,v. 34; and 
Vyavaliara .Mayiikha, cli. iv, s. H, v. 7. In Cdarmn HiUnam v. Sonkahai (10 
Bom., H. C. Rep., 4 h:B the question is not fully considered. No texts are 
cited and only Kiiropean autlior.s referred to. 

Stuart, C.J., Turner and Spankie, JJ., eoncurred in the following 
opinion: 

As w’c understand the question jiut to us we must assume for the pur^xise 
of this reference that the fatlier-in-law is in ])osse.ssion neither of ancestral nor 
immoveable propert.y, that he has no fund with the disposal of which his son, 
if alive, could interfere, that' he has inherited nothing from his son, nor have 
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liis rights in any property become enlarged by his son’s death. Under those 
circumstances, the plaintiff’s pleader has failed to satisfy ns that her fat)ier-in- 
law is under any legal obligation to provide her with inaintonanco. No text 
has been cited from any work of authority in tlinse Proviiu-os whicli supports 
the claim, nor has any decision been ]»rodll(^ed in vvhicii it lias been ruled by 
any Court in these Provinces or in this ]h’esidcnc>, or in those parts of the 
Presidency of Madras which are governed by the Mitakshara, that such a claim 
has been allowed. The right, then, of the daughter-in-law apiieai’s to be one of 
moral and not of legal obligation. , 

Hindu Law no doubt imposes on llie daugliter-in-law the duty of living in 
the house of her father-in-law, yielding him oliedience and ministei'ing to his 
needs, hut the Ih-ivy Council, in lltijn P/rtlirf' Snnjli v. Jiaui Jiajkoorr (12 11. 
L. R., 238) has nded that tliis is mevel> a mural oliligation, and that she does 
not even forleit hei’ right to maintenance if she incapaeitiites herself from per¬ 
forming her duty to her father-in-law by electing to reside elsewhere than in his 
house. Except in so far as tlie possession of ])ropert\ liable to ii charge of 
maintenance alters the nature of the ohligutiun ol the latlier-in-iaw to the 
daughter-in-law, there is no more ground foi' lioJding llmt lie is legally luumd to 
support her than tliere is for asserting t hat [175] slu' is Ic'gally Ixiund to live 
in his Ikjuso and minister to his wants. Of liuth diilies tlie negi('ct isdiseredit- 
ahle in this world, and may, according to the Hindu religion, subject the 
offender to inmishment liereafter. 

P6&r80n, J. - My answer to 1 he (jut'stion j)Ut tons must he in tlie negative. 
In the case of JjkUi Knar v. (Iihiiia H/shnii 01. 0. R., !’., lS7o, p. 2()1), 

to which allusion is made in the leferrittg order. I •.•ssented. not witliout doubt 
and hesitation, 1,0 the doctrine that a Hindu witlow was entitled to he main¬ 
tained out of the joint ancestral ('stale of the fitmils of which Ik'v Imshand was 
a member, althouglt he had pred('cease<l his fatlier. TlniL doctrine, although 
not expressly' laid dowm in tlie Hindu law, was sujiported Ity ma.u\ considera¬ 
tions of reason and e(|uity, and had lieeii recognizc'd liy several decisions. Hut 
1 am not projiared to go furtliei atid to allow that a widow is legally entitled 
to he maintained by her liushancl’s relations after his death mrrehj in conse¬ 
quence of such relationshi]). Tlie texts wliich countenance sueli a view a])))ea]' 
to he of the nature of moral or religious iiivcepts. In tlii' oral jileading before 
us it has indeed been mainly urged that the ivsjKnKU'nt is lialile to tlie claim of 
♦he plaintiff, appellajit, hcraitsr lie sold an ancestv.il hou.se ; hut tliis argument 
was not the ])lea sol. forth in the first ground of the' aiiiieal, and we can only 
address ourselves to the (jiiestion rel'erreil io iis. 

Oldfield, J. The h'gal right ol a. widow to ma.iiit(*nanc.e friiiii her hushaud's 
family can, I appreliend, searce.lv lie supported \\it!i reference solely to those 
texts of flindu Law which indicate the position a, woman olitains by marriage 
in her husband’s family, and tliose. wliich generally inculcate the duty of 
maintenance of the female members of a family. 

It is said that by marriage a woman leaves her own family oi-gotra and 
enters that of her Imshand, and her eoimeeti.m with her own family is at an 
end. There is the passage of Vijiianesvara translated in West and Biihler's 
Digest of Hindu Law Cases, Bk. i, j). Ill, declaring the wife and husband to he 
Sapinda relations to each otlu'v because tlu'v together hcg('t one body (the son), 
the Sapinda-rolationship arising by eomieetion with [176] one body , either imme¬ 
diately or by descent; and then' are other text s on the eonneetioii formed by 
marriage, such as- ■“ Women by marriage are horn again into the family of the 
husband.”—“ By marriage a husband and wife hocoine one person." 
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These texts adinittodly do not mean tliat a woman on marriage enters into 
Jier hushand's family or gotra in tlio sense that slio enters it assuming the rights 
of a daughter. Were it so, she would inherit in the same way as a daughter, and 
if she cannot claim under tliese t.oxts the full rights of a daughter by reason of 
entering the family or gotra of her husband, 1 do not see how any legal claim 
to maintenance can be supported on that ground : the ground, if good at all, 
should be good for entitling her to the full position of a daughter. 


The above texts and others which inculcate in general terms on women 
dependence on their husbands' family and impose a duty of maintenancu on the 
husbands’ family do not necessarily impose any legal obligation. This distinc¬ 
tion, whicli is one to be carefidly ohseiwed in ap])lying texts of the Hindu 
writers, was jjointed out by Sir B.\RXES Peacock, Chief Justice of Bengal, in 
Kliptramani hast v. Ki(shni(ith Das (2 B. L. K., \. C., IT); s.c., 10 W. K., 
F. B., 89), and the rule apjx'ars to be that when the deceased mennber of a 
family has left property, they who take it to the exclusion of his willow will ho 
legally bound to tuaintain hei' out of the propei’ty. 'J’hero is the following 
Ijassage in Viramiti-fxlaya cited at the hearing of this reference The brother 
and others taking the wealth of the husband of an istri widow' other than a i)utni 
capable of receiving her hiisljand’s shai'e should allow suhsistenee to her." 
“ To give " means " must give." “ Kegardiiig this is also the text of Naratla - 
that all virtuous widows should lie allow'ed food and niimont hv the husband’s 
eldest brother or father-in-lnw, or liy a jauson inu'ii in the same family. This 
text means all those taking tlie wealth of the luishand, foi' suhsi^teruie is allow'ed 
because of taking wealth," and there are other texts l,o the same effoct- 
Colehrooke's Digest, vo). ii, Bk. v. eli. i, s. 1, cceexii, Smriti Cliandrika. eli. xi, 
s. 1, V. .’14. Tins particulai" obligation, so expressK declared, is prohahh’ found¬ 
ed on the intimate eoimection whicli marriage is held to give rise to between 
husband and wife, as shown h\ the texts 1 liave already cited, and which is said 
[177] to extend to tlie [iroiiorly : lor instance, w'c have the text in Smriti 
(’iiandrika, cli. ix, S. 2, v. 14 “It must he understood that in a husband's 
property the wife by ri’.ison of marriage possesses always ownorshi)), though not 
of an indo])endent cliaraeter" —and Colehiooke’s Digest, vol. li, .Bk. v, cli. viii, 
s. 1, ccccv. 


In a joint family wlioie there is ancestral priiportv such a legal oliligatioii 
will lie on the father-in-law to maintain his son’s w'idow- fjulti Knar v. (faiaja 
JUsfian (H. C. H., N.-VV. P., lH7b, )). 2t)l) ; hut in a case like tlie.])resent, where 
the property is entirely the self-acipiired property of (,lic fathei’, the son in his 
father’s lifetime cannot lie said to have had such an iiit.e)(*st in tlio ))roperty as 
will impose at his death an obligation on his father to maintain the wddow. 

Wlien the case came hack to the Division Court (TCHNEE and Pearson, JJ.) 
for disjiosal—- 

Mimslii//uHaoMtJj Parshad, (or the A])]jeUant, contended that the respon¬ 
dent luul iiiiwlo liimself ]jersonally liable for the ajiiiellant’s maintenance. He has 
sold for his own heneiit jiropei'ty whicli, as ho held it as ancestral proiierty, was 
chargeil w'ith the maintenance of his son’s widow. 

Pandit liishamhar Nath, for the Respondent, was not called uiion to vejily. 

The Judgment of the Court, .so far as it related te tlio contention on behalf 
of the Appellant, was as follows; ■— 

We acco])t the opinion of the Full Bench on the general rule that a father- 
in-law, who is not in possession of ancestral property, is not legally bound to 
maintain his daughter-in-law^. The apijellant's pleader now contends that there 
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are peculiar circumstances whioli take this case out of the purview of that 
general rule, namely, that one moiety of a house valued at Es. 425 was held by 
the respondent as ancestral propei ty and was sold hy him. This is true, but it 
is shown that the sale was made to pay debts. It was then a sale which the 
son himself, if alive, could not have resisted, for it is not suggested the debts 
were contracted for immoral imrposos. Consequently, in our judgment, the 
alienation l)y the father-in-law does not in this case impose on him personal 
liability of maintaining the appellant. 

NOTES. 

i HINDU LAW -MAINTENANCE 

Tl'.e sou'.-, widow has no right of inaiiileuiuif'o against the fiifcher-iu-law wlitiii there is no 
joint ]'roper(A : — (IdSvi) 7 Rom. 127 : (IS7H) 2 Hum F. B. (1H78) 3 Bom. 44 ; but it 
hcroiiu'i. a Icr/al oMigutioii in tiic bands of his heirs laking his scpiiratp property (1899) 23 
Bom (iOH ; (18HS) 11 All. 194. ,SV'r also‘2.'> Bom. 203; *29 Cal. 557. As to when the maiii- 
tenanee is a cb.irgi* .sir (1877) 2 Horn. 49'l ; 1I8H2) 4 .Ml. 29(1.3 


[178] riTLL BENCH. 


Till’ 11th Mai/, lb7(i. 

PllHSKNT : 

Sir Rohkkt Stuart, Kt., Chief Justk’E, Mr. Justice Pearson, 
Mr. Justice Tuk.nek, Mr. Justice Spankie, and 
Mr. Ju.stice Oldfield. 

In tlie flatter of the Petition of Harsliankar Parshad. 


Art VIII oj JHofl, .s. — Act XXIII uf 1801, n. S8 — Exe-cution of Decree .— 

Appea I — Misac/laueous pivcceth «f/.s. 

Pending the determination of tho appeal against an order passed in cxeeutiou of decree, 
the .Appellate Court has power, under s. 3.SS. Aet VIIf of 18.59, and s. 38, Act XXITI of 1861, 
to stay execution.* 

This was an application to the Higli Court hy the judgment-debtor for the 
fiostponement of a sale in the execution of a decree pending the determination 
of a misceilaneouB regular appeal to tlie Court against the order of the Court of 
First Instance refusing to postpone the same. The aiqJication was referred to a 
Full Bench by tlie Court (Pearson, J.), the order of reference iieing as follows :— 

This apjilication is stated to he preferj*od under the provisions of s. 338, 
Act VI[I of 1859, a section whicli refers to the subject of staying the execution 
of decrees under appeal. There is no appeal pending in tliis Court against the 
deci'ee which is in course of execution. 1 am, tlierefoi-e, of opinion that s. 338 
is piiiud /(U'ir inapiilicahle to the jiresent case. Whether it can he held to be 

• Tlu* folloM'iiig sections of Act VITT of 18.59 have been held iipiilicabk* to prcHieeilings in 
execution of decree:—Section 6. sw next case; Section 110, linjjinl v. ('fumranivn, H. 0. R,. 
N.-W. P.. 1872, p. 10; Section 119, ScctuI Per.<itinii v. Mahomed Kureem Khan, H. U. R., 
N.-W. P., 1873, p. 1(54 ; section 170, Si/iid. Ikshan Mosaeiv v. Kliodeja, 8 W. R.. 04 ; Section 
372, Tara Chaml Ghose v. AnancI CJiamlrn Choiidhry, 2 B. L. R., A. 110; S.C. 10 W. R., 
460; Section 378, Narayanbhai v. Ginifinkriultna, 4 Bom. H, C. R., A. U., 87. See, however, 
the case of Jodoo Monce Dossee, 11. W. R., 494. • 
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applicable under s. 38, Act XXIII of 1861, is a question which I refer to the 
Full Bench, as I ani informed that the pi-actico of tlie Court in doalinfj with 
apjdications of tlie nature of the i)resent is not uniform. To allow the present 
application would in efl'ect he to allow tlio appeal beforehand. 

The Junior Government Pleader (Babu Dwarka Nath Ilaiutrji) for the 
Petitioner. 

[179] The Opinion of the Full Bench was as follows:— 

Proceedinss in execaition of decree would not, in our opinion, ordinarily 
fall within the term “ miscellaneous i)roceedinf'K.'’ They should he j-egarded 
rather as stages in the suit oj' proceeding in which the decree or order under 
execution was ])assed ; whereas by miscellaneous jj/oceedings we shradd under¬ 
stand ordinaril.N those ap])licatious commenced by petition, and not by plaint, 
of a less formal character than suits, and generally if not universally calling 
on the Court to exercise special powei-s conferred on it by the Legislature, such 
us applications for certificates to collect debts, ap])lications for j)rohate or letters 
of administration, apjdications for uj)pointment of guardians, etc.; and i)ossibly 
also the term miscellaneous juoceedings may also he a])plied with pro])riet\ to 
those proceedings which the Court is empowered to institute of its own 
motion, such as proceedings for the institution of prosecutions in certain cases. 

But unless we hold that the l,erm miscellaneous pi'oc(*ediiigs in s. 38 has a 
wider significance, and applies to all proceedings for which no -.jiecial jmivision 
is made, the Court. a])j)ears to he left without po\vt;rs which .oe necessary to 
enable it to deal witli such i)roceedings. It would have no ])ower to deal with 
them in default of appearance: it woidd have no laiwer to enforce the 
attendance of witnesses; and there arc no dirticlions as to tlie form of the order 
nor as to the form of appeal from an order ])assed in sucl: proceerlings in cases 
in w’hich an ap]jeal lies. " We woidd, therefoi’c, I'ead tlie term in this section 
as embracing all proceedings, not being regidar suits or a])pcals, for which no 
procedure Js e.xpressly jirovided, and in that sense it embraces proceedings in 
execution of decree.I In siqijiortof this contention, it maybe mentioned 
that, in inofussil Goui'ts, proceedings in execution have been treated as falling 
within the class [180] of "mutufan-ihil," or miscellaneous proecedings or eases, 
as oj)j)osed to “ navihnn, ” or regular suits, and ajipeals from ordeis passed in 
proceedings in execution have u]) to the present time been filtwl as mi.sccllaneous 
appeals. We are, therefore, of opinion that the Court had janver to stay 
execution under the circumstances stated in the reference. 

NOTES. 

[A ruling was givt-ii hy tho C'.ilcuttii High tourl in (1901) ‘28 Cal. 7'M. .SVr also 

1 All. 180.] 

• The sf'fifcion gives no right of iip[)oal in sueh proceerlings-sec A'eoafffjo v. 

Modhoo Sfumdnu Sdhn, 19 \V. U., 122. 

f The following, in addition to j>roceedings in execution of decree, have been held to la; 
“ niiscellaneous proeef-diiigs ” within the meaning of s. 118, Act XXIII of ISGl 

Proceedings under s. 240, Act VJII of 1 /Jnjdt v. Lakahiniinn liaji, 10 Honi. 

H.C.B., 19. 

Enquiries b\ Civil Courts under s. 171, Act XXV of 1801, cerresponding to s. 471, Act X 
of 1872—The case of the, Cullfcfor of Txrhoof, 14 W. R., 390. 

Applications to the Brjinbav High Court for tho exercise of its I'lxtraordinary Jurisdiction 
under Bombay Regulation II of 1827, s. .'j, el. 2- 

The petition of Nrnjfijqifi, 5 Boni. H. (!. H., A. C., 215, 
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[1 All. 180] 

FULL BENCH. 


The nth May, lS7(i. 

Present: 

Sill Eobkrt Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. JUSTU3E Turner, Mr. Justice Spankik, and Mr. Justice OiiDPiELi). 

(j ay a Parsliad.Decree-1 1 older 

veyauH 

Blui]) Singh and others.Judgment-debtors, 


Act VIII of IH59, ft. a — Act XXTII of 1801, s. 38—Execution of Decree — 
Miscellaneous proceedings — Transfer. 

A District (Idiirt is cninju'tctit, under s. 6, A<’t VIII of 18.09, and .s. .‘18, Act XXTII 
of to trail si er to its own file piocoedings in exotiution of decreo iiendiriK in a Court 

subordinate to it.* 

The District Judge of Mirzapur was infoniied by the Subonlinate Judge 
that a jierson apiiJying in his Court for the execution of a deci’ee was a person 
to whom be owed money, and that be considereil himself precluded by that fact 
from entertaining the ajiplication. The Disti’ict Judge conserpienily transferred 
the case to his own file by an oi'der inir])oi‘ting fo be made under s. 25, Act 
Vi of 1H71, and (‘ventuall> rejected the ajiplication. 

On appeal to tlie High Court by the decree-holdei' it was contended that 
the District Judge was not competent to transfer tlie case. 

The Court (PUAIISON and OUDKIELD, JJ.), oliserving that the Subordinate 
Judge was not precluded from executing tbe decree himself by tbe iirovisions of 
s. 25, Act VI of 1871, and that that enactment contained no provisions 
enabling a District Judge to call up and place on his own file a case of execution 
of decree pending on the file of a subordinate Court, referred tbe following 
question to a Full Bench, /'/.?.— 

“ Whether he was competent to do so under the terms of s. 6, Act VIII 
of 1859, or H. 38, Act XXIIl of 1861, or otbci’wise? ” 

[181] The Junior Govorninent Pleader (Baboo Dirarhn \ath lianarji) and 
Munshi JIantnnan Parshad for the Appellant. 

Pandit .Ijudliia Nath and Babu Oprokash Chandur for tbe Respondents. 

Tbe Junior (lornnment Pleader.- -There is no law which authorizes 
the transfer of ])roceedings in execution of decree. The term “ suit ” in 
s. 6, Act VIII of 1859, does not inclutle them. Tbe term “ apixial ” in 
the same section means an ajipeal against a decree. Prfictx'dings in execution 
of decree are not miscellaneous proceedings within the meaning of s. 38, 
Act XXIII of 1861. 

Pandit Ajudhia Nath.--The ievm "suit” embraces all proceedings relating 
to the suit whether before or after decree. The term “ appeal ” includes mis¬ 
cellaneous apijeals. The terms of s. 38 are large enough to include proceedings 

* See prectxling ciise, p. 178, note (1). 
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in execution. The intention of the section is clear, and a reasonable construc¬ 
tion must be placed on it. It is a curious state of things if such proceedings 
cannot be transferred, and other kinds of oases can. 

The Opinion of tlio Full Bench was as follows:— 

In our judgment the provisions of s. 6, Act VIII of 1859, are extended to 
miscellaneous proceedings, and inasmuch as we have this day held on a 
reference in the case of Harshankar Varnhad that iffooeedings in execution fail 
within the tei'in “ miscellaneous proceedings ” in s. 38, we reply that the Judge 
hod power to transfer th*e proceedings in the case out of which this reference 
arose. 


NOTES. 

£The Calcutta High Court did not follow this case in (1887) 16 Cal. 177 ; hut see (1887) 
22 Bom. 778 as to tho power of transfer under C. P. C. (1882), s. 25.3 


[1 All. 181] 

FULL BENCH. 


The nth Man, 

PUKSENT ; 

Mr. .IrsTicK Pearson, Mr. .) (.'stick Turner, Mu. Justice Suankie, 
AND Mr. Justice Oldfield. 


Uani Dial and others 
Ham Das and another.” 

i 

Act VIII of 1859, H. ^64--Salt' ni i-rrciition—Drfaultimj Piortuiser — Appeal- 
Hiffh Court—Appellate Civil durisdtciion- Division Coart- 
Ije.ttrrs Patent, rl. 10. 

An appeal lies from an order ]»ass(;d on an application under s. 254, Act VTl I of 1859, 
to make a defaulting purchaser liable for the lo-.,s oeeasinned bv a resalf*. 

[182] Held (SPANKIR, .1., dissenthuj) that the appeal given to the Full Court under cl. 10, 
Letters Patent, is not confined to the point on which the .Tndges of the Division Court differ. 

The facts of this case, so far as they are material for the purposes of this 
report, were as follows :— 

Ram Das and Gobind Parshad, decree-holders, sought under s. 254, Act 
VIII of 1859, to charge Ram Dial and certain otlier persons, as being defaulting 
purchasers at an auction-sale of certain property, witli the deficit on tJie resale 
of the property, alleging that the said Ram Dial and others had hid for the 
property through one Kali Charan, that the proixjrty was knocked down to 
Kali Charan, and tliat he had j)aid the deposit out of moneys belonging to them 
and given their names as purchasers. The alleged defaulting purchasers 
rei)udiated the purchase of the proiierty, denying that Kali Charan had authority 
to bid for it on their behalf. The Court of First Instance rejected the appli¬ 
cation of the decree-holders on the ground that it was not satisfactorily proved 

• Appeal under cl. JO, Letters Patent, No, 3 of 1878. 
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that the alleged defaulting purchasers had authorized Kali Charan to i)urchase 
the proi)erty in question on their behalf. On api)eal to the High Court by the 
decree-holders against the order of the first Court, the objection was taken on 
behalf of the alleged defaulting pur-chasers, the resjrondents, that no apireal lay. 

The Senior Goverrunent Pleader Jnala Parshad), for the Respon¬ 

dents.—Under s. 11, Act XXIII of 1861, an appeal lies only as between the 
parties to the suit. In this case oidy one of the parties to the apireal was a 
party to the suit. Had tlie order of the lower Court been against the respon¬ 
dents, as auction-purchasers, they could not have a]»pcalod from it. Section 
254, Act VIII of 1859, gives no appeal. 

Mr. Cnnkui for the Appellants.—The argument that an auction-purchaser 
as such cannot apireal against an order jrassed in execution of decree is not 
apirlicablo. Section 254, Act Vlll of 1859, irlaccs tlie defaulting jrurcliaser in 
the position of a judgnient-debtoi- wlion it makes all the rides for-enforcing the 
payment of money in satisfaction of a discroe of Court applicable to him. 
Under those rules a judgment-debtor can apjjeal, and therefore the person whom 
the law places in a similar position can appeal. Ho cited Sooruj liuksh 
Singhv. Srea Kishen Doss (6 W. R., Mis., 126) and Joohmj Hmgh v. CP)iir Jiuksh 
Lai [7 W. R., 110 ; see also Srea Narain Mittar v. Mahtah Chund (3 W. E., 3)]. 

[ 183 ] Pandit Ajiidhia Nath, for the Respondents, in reply.—The decree- 
holder is not the proper ])erson to })roceed against the defaulting purcliaser, but 
the judgnient-debtor. 

Stuart, C.J. A preliminary objection is taken by the pleader for the 
respondents that tliis aiqjoal does not lie, on tlie ground that the order conqilain- 
od of is one relating to the execution of a decree as provided by ss. 36.3 and .‘364 
of the Coile, which limit appeals from orders passed in execution of a decree to 
the parties to the suit in wliich the decree was passed, and that the defaulting 
imrehaser, by the enforcement of s. 254, is not a “ ])arty ” within the meaning 
of s. 11 ol Act XXIII of 1861. But this is an objection which, in my opinion, 
cannot be maintained. Section 254 applies to the case of default by a purchaser 
within the prescribed time, and it provides that—“If the proceeds of the sale 
which is eventually consummated be less than the iirice bid by such defaulting 
purchaser, the difference shall be leviable from him under the rules for enforcing 
the payment of money in satisfaction of a decree of Court;” and several rulings 
of tlie Calcutta High Court were referred to in support of the contention that a 
defaulting purchaser was, under s. 254, placed in the position of a judgment- 
debtor, and therefore a “party” within the meaning of s. 11, Act XXIII of 
1861. Our attention was, among othei-s, particidarly directed to a ruling to 
this effect by Mr. .lustice Loi’H and Mr. .lustice Macphkhson [JnobraJ Si7igh 
V. (lOur Bnksh Lai, (7 W. R., 110)J, and such ruling I approve. The question, 
however, does not appear to have been finally determined in Calcutta, for in a 
case decided there so late as August 1873, before a ?'’ull Bench on apiieal 
from a Division Bench, the Chief .lusticc, after disposing of the case, observed 
that— This decision must not be understood as in any w-ay deciding that an 
appeal will lie in such a case as this. It has not been necessary for us to 
dotorinino that.” I should be glad to lie instructed by the High Court of Calcutta 
[184] when it finally and adviseifly delivers its mind on this question ; but 
meanwliile I am not relioveil of the duty of forming and expi-essing my own 
opinion, which is in accordance with the judgment of Mr. .histice MacpheUSON. 

* Huree Ham v. Jliir I'arsliad Singh (-20 \V. R., ;1S)7); and sec Sooruj liiiksh Singh v, 
Sree Kishen Doss (9 W. R., 600), and ISisokha Moyee v. Sotutlwi Doss (16 W. R., 1-1), in which 
some doubt is.expressed on the point. • 


1 AIJi.—18 
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Anri meanwhile T may observe that, in the above case, and notwithstanding the 
remark of Sir lllCHAKD CoucJI, tlie appeal was entertained, and apparently with¬ 
out objection. Even if I was nrore doubtful than I am on the subject, the 
reasonableness and convenience of procedure by ap])eal in such a case as the 
present a])pcars to me to ho so great as to afford a pre8um])tion in its favour, 
and I feel hound to tlecide in favour of its competency, and that the order 
therefore of the Subordinate .fudge is open to appeal, [.\fter considering the 
appeal on its merits and expressing his opinion that the decisirm of tiie Court of 
First liistauco was erroneous, tlie learned Chief .lustice proceeded as follows :—J 
The aii])eal must therefore he allowed, and the order of the Subordinate Judge 
reversed with costs against the respondents in both Courts. 

Spankie, J. —This is a case in w'hich action w'as taken under s. 254 of Act 
Vni of J859, under the following circumstances:—The holders of a decree 
against Rliaikh li-adatullah, judgment-debtor, took out execution of the same, 
and caused the rights and inteiTsts of their debtor in Tal Ratwi, amongst other 
proiierties, to ho sold on the 21st July 1H73. Four persons—Champa Ram, 
Ram Dial, Bundhu Ram, and Kaidar Ram—])urcliasedthe rights in Tal Ratwi 
througli their agent for Rs. 9,000. They paid tlie earnest-money, but failed to 
deposit t!u! balance within the prescribed l ime. The jiroperty was resold and 
was pmcliased oii the 21st November of the same year for Rs. 1,000. The 
second piuchaser also failed to mnke the necossar>’ deposits. The property was 
again put up for sale and was bought on the 20th May 1874, bv Shaikh Muzhur 
Ali for Rs. 1,000, and the sale was conlirmed. The decree-holders now^ claim 
that the difference, Rs. 8,000, between the sale eventually consummated and 
the price hid by the defaulting purchasers, shall he levied from them under the 
rides for enforcing the payment of money in satisfaction of a decree of Court 
(s. 2.54, Act VTIl of 1859)'. 

The Subordinate Judge held that the difference would be claimable from 
the first auction-purchaser wlio defaulted ; hut in [1S6] this case lie was of 
o])inion tlial there was not sufficient proof tliat Kali Charan had authority from 
Champa Ram, etc., to puiehase for them the rights and interests in Tal Ratwi. 
He therefore rejected the application of the decree-holders as against these 
persons. 

.\n appeal is filed by the decree-holders which is met by a preliminary 
objection on the part of the respondents that no a])peal lies, the other uuction- 
purehasers on the fii'st sale being no parties to the suit, so as to bring them 
under the juovisions of s. II, Act XXFIT of 1801. 

I am aware that there are decisions bearing on the point in tlie Calcutta 
High Court, two of them being cited from the 0 and 7 W. R. In the latter 
case, the view taken would ap])oar to bo that the terms of the section (254) 
bring any one jiroccedcd against under it amongst the jiarties of the suit. I am 
not, liowever, satisfied tluat this is so. The section certainly does not say so, 
The section recites that the difference shall 1)0 leviable from the defaulting 
imrclmser under the rules for enforcing the jiayinent of money in satisfaction 
of a decree of Court, that is to say, by an ajiplication for execution against him 
by arrest, or by attaebmont of bis ijroporty. But tlie section does not go on to 
say that when any aiiplication has boon made against such defaulting purchaser, 
he is to bo regardeil as one of the parties to the original suit in which execution 
was taken out. On the other hand, s. 364 recites that no api)eal shall lie from 
any order passed after decree and relating to the execution thereof, except as is 
hereinliefore expressly ])rovided. The appeal is not expressly provided for in 
s. 254. It is provided for in s. £57. So s. 283 provides for an appeal. But that 
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section has been repealed by s. 11, Act XXIII of 1861, and this section, though 
it greatly enlarges the matter of which the Court executing a decree ina>' talco 
cognizance, inasmuch as, after expressly stating what it may do speeiJically, it 
includes any other question arising hetu'e&ii the parties to the suit in wJiieli the 
decree was passed and relating to the execution of the decree, does not moot the 
difficulty. The question before us certainly relates to the execution of the decree, 
but is it one between the decree-holder and tlie judgment-debtor ? It miglit bo 
convenient to hold so, as giving the defaulting pur-[186]chaser, the decree-holder, 
and the judgment-debtor an opportunity of being heard by the Appellate Court. 
On the other hand, it may have been intended lujtto give a defaulting ])urchascr 
the benefit of an appeal on the summary side. There could be no doubt of his 
default, where, in consequence of it, resale lias been rendered necessary ; and 
there can be no doubt as to the injury sucli default may do both to tlie 
decree-holder and judgment-debtor. The defaulting purc.liaser ajqiears to me to 
be in the position of a man who has allowed judgment to go against liiin by 
default. He has nothing to say for himself, and execution follows against him 
as a matter of course. But then, if there be an apiieal, it would lie because 
ho was the judgment-debtor in another suit between the original decree-holder 
and himself, or the judgment-debtor and himself. 1 ilo not find tliat tlie Presi¬ 
dency High Court’s decisions (6 \V. R., Mis., 1‘26 ; 7 W. R., 110) already referred 
to have been accepted as conclusively settling the point. On tlie contrai-y, T 
find an appeal in a case (20 W. R., 1197) very similar to the one before us, 
wherein it was held that the pai ty pui’chasing at an execution-.sale under the Civil 
Procedure Code in the character of an agent cannot be made liable as a priiici- 
])al, and a proceeding ujion the contract under s. 251 <jf the Act in such a case 
must 1)0 taken against the principal. This was an ap])cal under cl. 15 of the 
Letters Patent from a Divisional Bench, and tlie Full Bcncli decided whicl> of 
the two judgments before it was to be follow’od ; but the Chief Justice added at 
the close of the judgment that “ this decision must not be undcrsl.cxjd as in 
any way deciding that an ap])cal will lie in such a case as this. It has not been 
necessary for us to determine that. ” From this 1 conclude that the point was 
not lield to be definitely determined by the High Court of the Lower 
Provinces. It has not, to my knowledge, been determined by tliis Court. 

I think that it w'ould be better that w'e should take the opinion of tlie h’ull 
Bench before disposing of the appeal on its merits. .'\t the same t ime, if the 
learned Chief Justice should hold that there is an ajipeal, his judgmunt would 
prevail, and I should have no hesitation in concurring with his decision on the 
merits, as wo were botli satisfied at tlie hearing tliat all the evidence was in favour 
of the apt}ellants. 

[187] Tlie respondents a])poaled to the Full Court against the indgnu'iit of 
the learned Chief Justice, under cl. 10 of the Letters I’atcnt of the Jligh Court. 

Munshi Hannman Parshad (with him the Senior dnrvnnmmt Pioader and 
Pandit Ajndhia Nath) for the Appellants. - The question whether an appeal lies 
from the order of the Court of First Instance dejieuds on the intention of s. 254 
and the sections of the Civil Procedure Code relating to the procedure in execu¬ 
tion of decree. The Code is clearly framed on the princi]>le that thei-c shall bo 
no aj)peal except by parties to the suit in which the decree is passed. The 
defaulting pui’chascr does not, under s. 254, stand in the iilacc of a judgmout- 
debtor. He is subjected to a penalty under that section, and iirovision is made 
for the recovery of such penalty. The section does not say that the i)roceedings 
taken to recover the iienalty shall ho taken as ])art of the execution of the decree. 
No appeal has as yet over been allowed to an auctiSn-purchaser. He proceeded 


139 



I.L.R. 1 All. 188 


BAM DIAL &C. V. . 


to argue that tJie evidence did not satisfactorily prove that Kali Charan was 
authorized by the appellants to purchase Tal Batwi. 

Mr. Conlan (with him Mr. Coloin and Pandit Bishambar Nath) for the 
Kesiwndents.—The learned Judges areragreod on tho merits of tho case. They 
find tliat the api)ellants were auction-purchasers. This finding cannot be 
questioned in apiJeal to the Pull Court.^j.j,fc£c referred to Boy Nandijmt Mahata 
V. Urquhart (4 B. L. B.. A. C., IHl; S.C., 13 W. B.. 209). 

Munshi Hanuman Parshrid for thoHAppellauts. -The apiieals allowed under 
cl. 10 of the Letters Patent are in the nature of regular and not of special apjmls. 
I can argue in this case on the merits. 

The judgment of PJ3ABS(JN, TuUNliili, and OLDPliiLD, ,IJ., in so far as it is 
material for the purixjsea of this report, was as follows:— 

We pi’oceed to considei' in tho first [dace the issue on which the learned 
and honoui'able Judges diffej'ed. 

The provisions of s. 254, Civil Procedure Code, declare that, if tho 
purchaser of immoveable pi'operty at an auction-sale held in execution of a 
decree, after payment of the deposit, fails to make good the full amount of the 
purchase-money before sunset of the [1883 fifteenth day fron) that on which the 
sale took place " the de])osit after defraying the tixpensi-s of tho sale shall 
be forfeited to Govormnetit, and the [woperty shall be resold " and that, 
if tho juoceods of the sale which is eventuall> consummatofi he less than tho 
juice bid by such defaulting i)uichuser, the ditt'erence shall bo leviable from him 
under the rules for enforcing tlic payment of money in satisfaction of a decree 
of Court. 

Had the law siinjdy declared the liabilityl()f tho defaulting jairchasur 
without going on to declare l)ow that lialiilitv sliould he enforced, the jUGcooding 
must have been by suit. To avoid the circuity of tho ])rocee«ling by suit, the 
Legislature has given to the decrtic-holdcr and judgment-debtor a nioro“Si)eody 
remedy, and the defaulting [nn’chaser is [Jaced in a j}usition which is very 
similar to that which he would have filled ha.l a suit been brought against him. 
It istnie there is this difi'ercnco, that in a juoceeding by suit tho question now in 
issue between the jiarlies would have been determiiujd prior to and not subsecju- 
ently to doci-ee. In other respects hi.s position is assimilated to tiiat ol a judg¬ 
ment-debtor and the rules for enforcing a decree against the judgment-debtor 
are made available to enforce the demand arising out of his default against tho 
defaulting imichaser. Among these rules is the rule ordained by s. U, Act 
XXIII of 1861, which gives a right ol ajipeal to the jjarties to a suit on jill 
questions arising in tho executioij of the decree and relating to tho execution 
thereof. There seems no difficulty in ajqdying this rule mutalh mutandis to 
the proceetling taken against the defaulting purcliaser. Tlio judgment-debtor 
and (if liis claim bo not satisfied out o( the j>roceeds of the resale) the original 
decree-holder stand in tlie jiosition of decree-holders who have obtained judgment 
against the defaulting jiurchaser for datnages occasioned by his default; the 
(Icfaulting ])urchasor stands in the i>osition of a judgment-debtor against whom 
a: decree for such damages has jjassed. They are ])artie8 to tho ])rocoeding 
which is substituted for the suit, and inasmuch as s. 254 declares without 
exception that the difference in ju-ico, whicli is tho amount of the damages, 
shidl bo leviable under th(5 rules for enforcing ])ayment of a money-decree, 
the julc relating to appeals must be ajqjlied mutatis mutandis eqxxvMy with any 
other of those roles. * 
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C189] Having (Ii 8 ]) 08 e 6 of this plea, the appellants contend the Court is 
bound to go on to consider the appeal on the merits. The respondents, on the 
other hand, argue that only the apixjal must be confined to the point on which 
the Judges constituting the Division Bench differed, and in support of their 
argument they refer to the ruling of the High Court of Bengal in Hoy Nandiput 
Mahata v. Unpihart (4 B. L. K., A. C., 181 ; S.C., 13 W. E., 209). 

This ruling came before the Privy Council, but no question arose ui)on it, 
and the Eight Honourable Committee, while alluding to it, expressed neither 
dissent from nor assent to it. . 


The 10th clause of the Letters Patent constituting this Court declares that 
an appeal shall lie to the Court from the judgment of one Judge of the said 
Court or of one Judge of any Division Court, pursuant to s. 13 of the High 
Courts’ Act, and thai an appeal shall also lie to tlie Court from the judgment 
of two or more Judges of the Court or of suel: Division Court wherever such 
Judges are equally divided in opinion, and do not amount in number to a 
majority of the whole of the Judges of tlie Court. 


Now there can ho no (juestion that, on the hearing of an u])])cal from the 
judgment of a single Judge, the whole case may come before the Court in a]>peal, 
audit iscomi)etont to tlie Court to entertain objections to any i)ail of the judgment, 
and it is a fair argument that the word judgment must be read in the same 
sense whenever it occurs in tlie same section, and that it must lie hold to 
mean the whole judgment in the second jiaragrapti as it does admittedly in the 
first paragraph, unless its sense is restrained by the context. Tlie question 
then must turn on the construction to be jiut on the word “ wdierever.” Does 
it mean “ on any point- on whicli,” or does it moan “ in any case in W'hich.” J^et 
us substitute these different meanings for the doubtful term and read them with 
the rest of the sent ence. Adopting the former,’the passage will then run “on any 
])oint on which such Judges are c<]uall>’ divided in opinion, and do not amount 
in number to the majority of the whole of the J udges.” This construction would, 
it is clear, accord with Uio first clause of the sentence, but not with the latter. 
Adopting [190] the other constniction, the passage would run “ in any case in 
which the Judges aie equally divided in oiiinion, and do not amount in number 
to a niajoi’ity of the whole of the Judges." This construction accords with both 
clauses of the section. Ordinarily where an appeal is given it must be taben to 
be a general apiieal, and express language should be used to ]*estrict it. 
Por this reason, because the construction of the doubtful term which appears 
to accord b.est with the context ought to ho accejikid, it must be held that the 
apjieal given to the Pull Court is tiot confined to the point on w'hich the Judges 
of the Division Bench clilTcrcil in opinion. We have then to consider the 
objection taken to the judgment of the Division Bench on the merits." 


Spankie, J. — After fuller consideration of the (luestion. I now am ol opinion 
that, when the deci’ee-holder or judgrnent-dobtor jn-oceeds against a defaulting 
purchaser under s. 254, Act VII1 of 1859, the latter must at any rate bej-egard- 
cd as a party to a suit as between himself and the person insisting on the 
enforcement of the jU'ovisions of the section, a.nd therefore, as the proceedings 
are in execution, there is an ap])ea] under s. 11, Act XXIil of J86J. Another 


• The tGamecl .Indgus eventually diroctod the Court of First liistiiiu'c. under s. S.'ifi, Act 
VlJl of 1859, to take tlu! evidence of Kuli Chimui. When this was done and t-lic uppcal cainc 
oil for final hearing, observing that, in thoir jiidgnwnt. thoiv was not suflu’icnt e-vidonco to 
prove that Kuli Charan was authorized by the aj)])ollunts to make the purchase of Tal Ratwi 
on their behalf and thcn'fore they could not ho charged with the dofioiency in the price obtained 
ou tho resale, the learned Judges decreed the appeal and reverted the decree of the Division 
Clourt. • 
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question, however, lias been raised during the hearing of the ai)peal. Is tlie 
Court at liberty to go into tlie merits of this case, or should it have confined 
itself to tlie point regarding which the Judges of the Division Bench have 
diflered ? 

Tho apiieal permitted by cl. 10 of the Letters Patent is from the judgment 
of two or more Judges or of a Division Court, wherever such Judges are equally 
divided in opinion. It will he ob8er\'ed tiiat tho word whmaver is not used, hut 
wlierovor, and cl. 27 provides that when tho Judges of a Division Court are 
divided in opinion as - to tho decision to he giv'en on any point, such 
point shall he decided according to the opinion of the majority of [191] 
the Judges, and if the Judges be equally divided, then the opinion of tho 
senior Judge shall prevail. When this happens, the door is ojioned for an 
ajipeal. If the difference of tho Division Court has been on a particular point, 
and on such point the decision of tho senior Judge has prevailed, it would seem 
to follow that the appeal to the Court at largo would bo confined to that point 
of difference alone. Then no violence is done to cl. 10, which provides for an 
appeal from tlie judgment of one Jiulge, oi- from the judgment of two or more 
Judges, or of the Division Court, wherever such Judges are equally divided in 
opinion. This seems to refer to tho particular point iqion which they are equally 
divided in opinion, and so far els. 10 and 27 ai'o ctmsistent. “Wherever” 
also would apijoar to indicate tho point of difTe'-ence res])octing which the 
Court at large is to pronounce an o|)inion. When the difference of opinion 
goes to the entire case, the Court at largo in api)eal would of course deal with 
all tho questions raised before the Division Bench. When tho opinion of tho 
senior Ju<lge has provailod on any point, tho Court on ai)poal would confine 
itself to that point alone. 


Shahzndi H'tjra v. 

Kknjn Jtoascin Ah Khan, 
(4 B. li. R.,A.C.,sr):S.C.. 
VZ W. K., I'JS). 


1 am fortified in this ojiinion by the precedents cito<l in the margin. In 
the first case it was ol>servod by the learned Chief 
Justice,—“ In (iociding upon the ])oint which tho two 
Judges coiisiilorc'd to ho the only one before them for 
decision, there was a difference of opinion. The judg¬ 
ment of the senior Judge, that of Mr. Justice Kkmp, 
therefore? ijrcvailod. An appeal lies l,o us, bocauso tho Judges have differed, 
and 1 think that on this a])peal it is not now open to tho paities to go into tho 
whole of the case and to raise before us ])oints which wore not raised before the 

Judges of liho Division Bench ” (4 11. L. It., A. C,, at 

C**lV-^K.c., IHW. judgmont just cited was quoted in support of tho 

lading that in apjioal under the Letters Patent no point 
can bo argued except a pioint on which the two .lodges of the Division Bench 
have differed [192] in oj)inion. Tho Officiating Chief Justice remarkod—“ Tho 
abtli clause of tho Gliarter of 186.0 provides ‘ that if tho .Judges are divided in 
oijinion as to the decision to bo given on any jjoint, such point shall be decided 
according to the; ojnniojj of tho majority of tho Judges, but if the Judges shall 
bo equally divided, then the opinion of the senior Judge shall prevail,’ Tho 
point on which tho loarnod Judg(;s differed w'as whether the apixjllant proved 
that there luul l)oen any matei'ial injury by imson of the irregularity. The 
J.5th section gives an s.p])oal from tho judgmont of two Judges, wherever such 
•Judges are equally divided in opinif)n. In the case of Hhahzadi JTajra Jiegam 
Khaja Ilossfiiii Ali Khan, \vU'u:U has alioiwiy come before the Chief Justice 
and two Judges, on the constiuction of s. L'i, it has been detonnined that an 
appeal only lies in ro8))ect of that i)art of tho judgment upon which the two 
Judges differ ” (4 B. L. K., C., at p. 1U3 ; 13 W. R., at p. 212). 
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The third case (7 B. L. R., 7110) was before Mr. Justice Macpheeson on 
tlie petition of the Court of Wards on behalf of the Rajah of Darban||a. I cite 
it to show that that learned Judge, who was a party to the first judgment quoted, 
had not changed his opinion. He remarks that “ it is most desmahle and fit 
that, under the peculiar circumstances of this case, the appeal should now lie to 
the Privy Council, and not to the High Court. The Division Court decided to 
a certain extent in favour of the present petitioner; and to that extent the 
Judges wore not divided iti opinion. Tliere being no appeal under cl. 15 from 
that portion of the decree, Hajali Ijilanand Singh has a])poa]ed to the Privy 
Council, as he has an undoubted right to do ” (7 B. L. R., at p. 736). Accepting 
the decisions quoted as authority on tlie point, and also for the reasons assigned 
by me, I am of opinion that the Court was not at liberty to go into the merits 
of this case, hut should have confined itself to the point of difference between 
the twro Judges of the Division Bench. 

Entertaining this opinirm, I do not tliiuk it necessary to go into the 
evidence. I would merely remark that 1 am of the same opinion as I was at the 
hearing of the appeal, that the evidence was in favour of the appellants. 


NOTES. 

fTho judginuiit of Shephard, .1. in (18i)5) 18 Mad., 4.39 discusses this question with 
rcforonco to logislntive onactiriciits ; while the ISladras High Court in 18 Mad., 439 (distin¬ 
guished in ‘23 Mad., 73) aud the Calcutta High Court in l(i tJiil., .53.5 followed this case, this 
ease was not followed in 12 All., 397 and was overruled in 14 .Ml., 201 F. B.] 


[193] CRIMINAL JURISDICTION. 

The Hill May, 1870. 
Present: 

Mr. Justice Pearson. 


(Jueen 

oersiiH 

Our Baksh and otliers. 


Act X of 187'A, sx. tOT, -J-OH, iOO, -l/l—Prosecatiov — Prorcdinr. 

Section 471, Act X of 1872, docs not dejirive the Court, which possesses tlu' power of tr\ iiig 
an offence mentioned in ss. 4fi7, 498, and 4(39, of the pow<Tof trying it when ceiimiittcdbefore 
itself.* 

The petitioners in this case gave evidence on behalf of certain persons who 
were accused of assault and robbery and iiloaded an alibi. The accused persons 
were convicted, and the Magistrate who tried them then tried the jjetitioners 
for giving false evidence, under s. 193, Indian Penal Code, and convicted them. 
Ilis order was affirmed by tlie Court of Session on appeal. 

The petitioners applied to the Higli Court for a revision of the Magistrate’s 
order on the ground that, under s. 471, Act X of 1872, he was not competent 
to try them himself, being the Court before which the offence was conunitted. 

* So held in Queen v. Jagat Mntl (1. L. R., 1 All., 1C2); conira see Queen v. KuUaran 
Singh. (I. L. R., 1 All., 129). • 
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Mr. L. Dillon, for the Petitioners. 

The Junior fiovenmient Pleader, Babu Dwarka Nath Banerji, for the 
Crown. 

Pearson, J. —Section -171 of the Code does not expressly jirohibit the 
procedure adopted by the Magisti’ate in this case, and unless it does so, it is 
not contondoci that he was not coinixitent to adopt it. What tliat section does is 
only to autlioii/o any Court, Civil or Criminal, which is of oijinion that there is 
sufficient ground for inquiring into any cliargo such as one under s. 193, Indian 
Penal Code, after making necessary preliminary inquiry, either to commit the 
case itself, or to send the case for inquiry to any Magistrate Imving power to 
tiy or commit for trial the accused person foi‘ the offence charged. This 
provision is very necessary for a Coui't not having jjower to try tlio offence 
itself, as for instance a Civil Court, hut does not necessarily deprive a Magis¬ 
trate of any power wliich ho may possess to try the case himself. I thei'efore 
decline to interfere in the presetit case and reject this ijetition. 


NOTES. 

iSee 1 All., oas P. B.J 


[194] FULL BENCH. 

Tlir Hilnil May, 

PllK.SENT : 

Sib Bobi'.bt STrAiiT, Kt., Chief Justice, Mb. .Tustice Pearson, 

Mb. .Justice Tuhnkb, Mb. Jitstice Spankie, and Mb. Justice Oldfield. 


Katan Kuar and others.Defendants 

versus 

.Tiwan Singh and others.Plaintiffs,* 


Redemption of mortgage—lUn den of jn-oof ns to ownership—Act 1 of 1872, 

s. 110—Partial relief. 

The pliiintilTs, averring that their jvneM'stor had mortgaged three vill.ages to the ancestors 
of the def<*ndants in 1H4-2 for Bs. 2,r)00, putting the mortgagees into possession, sued to recover 
posHCHsioii of l.'i biswas of eiu-h village, asserting that the mortgage-debt had been redeemed 
from the usufruct. 'Phe defendants, admitting the proprietary title of the ancestor of the 
plaintiffs to the villages, alleged, as to 10 biswas of each village, that they were sold to their 
ancestors in ]ft4‘2. h> him for B.s. 1.2.50 ; ..nd, as to the otlior 10 biswas of each village, that 
they were subscsjutnitly mortgagt-d to their ancf stors by him fo’’ Rs. 14,000, borrowed by him 
from them for the purjiose of defending a suit arising out of the previous sale, which sum had 
not been satisfied from the. usufruct. 

Held (STtJ.\RT, C.J., dissenting), that the burden of proving the mortgage of the 10 
biswas of each village of which the defendants alleged the sale, lay on the plaintiffs.f 

Per STU\»T, C. J., contra. 

Held also (S'l'OAUT, C. ,J., and TUKNRK, J., dissenting), that the plaintiffs having failed 
to prove the averments on which their suit was based, were not entitled to any relief in 

* Appeal under cl. 10, Letters Patent, No. 5 of 1876. 

t Sec besides the cases cited past, Balaji Narji v. Babu Devli, (6 Bom. H. C. B., A. C. 
169); and Ruglwonath Rai, v. Chundo Lall, (H. C. B., N.-W. P., 1867, p. 396). 

» 
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roapect of that portion of the property in auit of which the defeudanta admitted their poaaea- 
aion as mortgagees. 

Per STUAltT, C.J., and TURNEH, J., contra. 

The plaintiffs in this suit, heirs of Tej Singh, alleging that their ancestor 
had in 1842 mortgaged three villages to Kirat Singh and Moti Singh, the 
ancestors of the defendants, for Rs. 2,500, claimed possession of 16 biswas of 
each village, deducting 5 hiswas, the share of a heir who did not join in the 
suit, on the ground that the mortgage-debt had been satisfied from the usufruct. 
They also claimed rnesne profits. The suit was instituted on the 19th April 
1873. 

The defendants alleged, as to 10 biswas of each village, that Tej Singh 
had sold them in 1842 to their ancestors for Bs. 1,250; [iM] as to the 
remaining 10 biswas of each village, that tiie said ancestors had been put into 
possession thereof by Tej Singh, by way of mortgage, on account of a sum of 
Rs. 14,000, which he had borrowed from them, in order to defend a suit arising 
nut of the above-mentioned sale, and for otlier purposes ; that that sum had not 
yet been recoveretl from the usufruct of those 10 biswas; and that the claim of 
the plaintiff's, to the extent of the proiwty sold, was barred by limitation, as 
they, the defendants, liad been in adverse possession thereof for upwards of 
12 years. 

It apiMiared that Tej Singh died on the 6th September 1860, up to which 
date his name had been recorded as lambardar and as proprietor of the villages. 
On the 2l8t October 1860, the general agent of tlie defendants objected to the 
names of Tej Singh’s heirs i)eing recorded as proprietors, asserting before the 
tahsildar the title and possession of the defendants under the sale and mortgage. 
The plaintiff's having applied that their names might be recorded, alleging that 
Tej Singh was in proprietary iwssession pf the property up to the day of his 
death, and den\ing tlie sale and mortgage, their application was allowed by 
the Deputy Collector, but on ajjpeal, by an order made in Aja’i! 1861, which 
recognized the ix^ssession of the defendants, the Collector reversed his subordi¬ 
nate’s order, and directed that their names sliould he recorded as lambardars. 
Tlie Collector’s order was subsequently affirmed by the Commissioner. 

The Court of First Instance held that, as the defendants admitted the title 
of the ancestor of the plaintiffs, they were bound to prove the sale and mortgage : 
and holding tliat they failed to do so gave plaintiffs a decree. With reference 
to the plea of limitation, it held that the claim of the plaintiffs was within time, 
taking the date of the Collector’s order as the jjeriod from which the possession 
of the defendants could be considered adverse. 

On special apx>eal hy the defendants to the High Court, the plea of limitation 
was again raised, and it was also contended that the burden of proof was wrongly 
thrown on the defendants. 

The Judgment of the Court (STUART, C.J., and OLDFIELD, J.), so far as it 
was material to the grounds of apjjeal above set out, was as follows:— 

[196] On the first ground of appeal we are of opinion that there is not such 
a clear adverse xx>ssession hy the defendants, appellants, for 12 years, as will 
bar this claim. 

Though the defendants assert their purchase to have been made in 1842, 
yet there is no very clear evidence of their possession under it till Tej Singh’s 
death, for tip to that time he continued to be recorded in the revenue records as 
proprietor, and there is no evidence of any acts of proprietorship on the part of 
defendants betokening possession. They have produced some dakhilas, or receipts 
• 
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(or revenue, in tlieir naiuos I'o)’ 1841, but these are prior to the allejjed sale, and 
made by them as lessees, and tliere is no other material evidence, except some 
entries in certain papers, one ci.)i)v of a kliewat of 1268 Fasli or 1856 (No. 103 
exhibit), where it is entered that Kirat Sin^di is in possession as purchaser, and 
similar entries in certain nikasis: tliese may he of use to support the sale, but 
not sufficient to support the averment of a ])ossession under the sale jidverse to 
the plaintiffs. We then come to the time of Tej Singh’s death, 6th September 
1860, and fiiul th.iL, on the 21st October, the defendants, through their agent, 
Parshadi Lai, applied for mutation of n imes in thoir favour, and set up tl>eir 
title under sale and mortgage as now claimed, hut the plaintiffs’ ancestors at 
once disputed tlieii- title. Tlie Deputy Collector found the plaintiffs were 
entitled to have their names recorded, hut the Collector reversed this order, and 
entered the names of the defendants’ ancestors in the column of manager, or 
lamhardar, and this order was affirmed on appeal to the Commissioner. Since 
the last order was passed tlie plaintiff's appear to have taken no stejis against 
the defendants till the suit wns brought, and from that time the possession held 
by defendants may i)roperlv be considered adverse to the plaintiffs, but not so 
from the time during which their title was in dispute in litigation, and 12 
years have not run so as to bar this claim. 

It has also been contende*! that the throe years’ limitation wdll apply to 
this suit, l)Ut this is not so, as there w'as no such aw'ard hy the revenue 
authorities in 1860 as is contemidated in the Limitation Act. We now take the 
last i)lea in ai)])eal, as t(» the burden of proof. It is of the utmost im])oi'tance 
in this case, as the [197] evidence on both sides is so unsatisfactory, and the 
cases of both pirlies so full of inconsistencies, that the case will he determined 
mainly hy the determination of this iioint. 

There is no ilispute that Te| Singh, through whom ])laintiffs claim, was 
originally owner, and, pnnu'i /itcir, the burden of jiroof to show the present 
proprietary or mortgage po-.-es'.ion of defendants will l»e oti them ; but this 
burden can he shifted if tlie detendanls show that they have ostensibly for a 
length of time been in possession under l.he titles they now set up, and w'e 
think that is the ease hen*, and that tlie Subordinate Judge has wrongly put 
the onus on them. 

It is shown that on Tej Singh’s death in 1860 they sot up the very same 
titles to the estaU's that they do now, and that t hey were held by the higher 
revenue authorities to be in possession under such titles (ser the Collector’s 
order) and their possession has ever since continued, that is, for very nearly 12 
years. Under such circumstances, the ])laintiffs can now only succeed hy 
proving their averments that the defendants hoki under a mortgage of the entire 
estates foi' lis. 2.500 executed in 1842. (The learned Judges, holding that the 
])laintiffs failefi to jirnve these averments, dismissed the suit.) 

The plaintiffs applied foj- a review of judgment on the ground that, as to 
the 10-hiswa share in eacli village of w'liich the defendants admitted they were 
mortgagees, no proof of thoir l.itle was necessary, and, as to the remaining shares, 
that the burden of jjroving the sale alleged hy the defendants lay on them. The 
ap])lication was admitted by Stitaht, C.J., OLDFIELD, J., dissetdinff. 

Tlie Judgments of the learned Judges in review of their fomier judgments 
were as follows 

Stuart, C.J. —I have repeatedly and anxiously considered this case since 
the argument in review <if oui- first judgment was addressed to us, and I have 
also had the advantage of jxirusmg the opinion of my colleague, Mr. Justice 
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OlijpIELD, but I cannot concur in his conclusion. The plaintiffs’ ancestral and 
hereditary right is undoubted, it is admitted, while the defendants’ story is, to my 
mind, very doubtful, if not suspicious, and on this broad view' of the case I hold 
the bui'den of proof is on the defendants. The [198] facts are not the same as 
those in the Privy Council case referred to {Valoji Kiislnan Gopalur v. 
Nai/ana Clwlti, 10 Moore’s Ind. A])]). 151). Tlieir clear actual possession for 
forty-four years was satisfactorily shown on the part of the defendants, and on 
the, simple intelligible statement tliat they had hekl such i)ossession as pur¬ 
chasers under a deed of sale to one of their ancestoi's : the plaintiffs, on the 
other hand, alleging that the defendants’ jjossession had been that of usufruc¬ 
tuary mortgagees. But wdiatevor the origin of the possession, the fact of it for 
forty-four years was undoui)ted, and the burden of proof was therefore justly 
put on the party who alleged an hereditary title against the defendants. 

Here the cii’cumstances are I'ot <piite the same. I’he defendants show, 
indeed, or rather suggest, their ostensible ])osKession since 1842, but I think 
we must take it as a fact that tlieii' possession from that year till 1860, when 
Toj Singh died, was the possession of mortgagees, and therefore was not adverse 
to the plaintiffs. But it w'as not till the 19th April, IHGl, tliat their possession 
was recorded, so that the defendants can l)arely show' 12 years of absolute or 
clearly adveme pos8e8si(»n ; in fact, tlu' 12 yeai’s had not expired when the 
present suit was instituted. Then the defendants' plea of ]jossession, such as 
it is, is accompanied hy statements of a verv doubtful, and even, as I have said, 
of a suspicious nature; and their suggestion respecting the sale to their 
ancestors of a 10-biswa share for Es. 1,250 is scarcely ci'edible, and is certainly 
inconsistent with their other statement that the other 10-bisw'a share had been 
mortgaged to them for lis. 14,000. (lenerally, 1 agree with the Subordinate Judge 
in his view of the facts so fai' as wo Unov\ them, and 1 consider the plaintiff's’ 
statement the more reasonable of the two, and their hereditary title is undis¬ 
puted. On the other hand, the defendants' account of the origin of their 
possession is so doubtful and even improbable, as I’espects both its character 
and duration, that it ought not, in my opinion, to ho allow'ed to shift the burden 
of proof from their shoulders to those of the plaintiff's. 

Therefore, holding that the bui'den of proof is on the defendants, I would 
affirm the judgment of the Subordinate Judge, in which 1 sulistantially concur, 
and dismiss the apiieal with costs. 

[199] Oldfield, J. (who, after stating the facts, continuful);—The plea of 
limitation in bar by adverse possession urged by the tiofondants has no w'eight, 
for the plaintiffs’ suit is to redeem a mortgage, and they can sue any time 
within 60 years. Long ostensible possession on the part <4 the defendants as 
owners would throw the burden of proving the mortgage on the plaintiff’s ; but 
it would not be adverse so as to bar tlie institution of the suit for redemption; 
and the plea of three years’ limitation also fails, as then^ has been no award by 
the revenue authorities in 1860, such as is contemplated in the Limitation Act. 
But in my opinion the low’er Court has wi'ongl^' placed the burden of jiroof on 
the defendants. The iJaintiffs’ ancestors are admittedly the original owners of 
the estate, but it is very clear that the defendants’ ancestors have held posses¬ 
sion at least since 1842 u^i to the present time; the idaiutiffs admil so much, 
ascribing it to the mortgage. This possession the defendants ascribe to sale of 
half the estate and mortgage of the remainder, hut however this may be, 
possession on their part from 1842 is clear, and since 1860, if not before, this 
possession by them has been oi)enly held unde)' t]ie titles they now st)t u]j. Tej 
Singh died on 5th S^)teinber, 1860, and defendants, through their agent, 
Parshadi Lai, applied fer mutation of names in their favour, averring they had 
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purchased half the estates, and become raortgatjees of half in-the same way as 
they contend in this suit; the plaintiffs’ ancestors disputed tlieir titles, but the 
Collector, on 19fch April, 1861, recorded the defendants' names as being the 
parties in possession, and since then the plaintiffs have not taken any steps 
against defendants till this suit was instituted. 

It apiiears to me that, in the face of this lengthened possession of the 
estates by defendants, the plaintiffs can only succeed by proving the mortgage 
which they sue to redeem, and the ruling of the Privy Council in VaLoji 
Kristnan Gopalar v. Nayana Chetti (10 Moore’s Ind. App. 151) I think supports 
this view. 


The defendants appealed to the Full Court against the judgment of 
Stuabt, C.J., under cl. 10 of the Ijetters Patent, on the ground that the burden 
of proof should have been throtvni on the [200] plaintiffs; and that the plaintiffs 
failed to prove the mortgage under which they claimed. 

Balm Oprokanh Chandar (with him the Junior Government Pleader, Babu 
Dwarka Nath Banarji, and Pundit Ajitdhia Nath), for the .\ppellatits.— It is 
admitted that the defendants ai‘e in possession of the property in suit ami have 
been so for upwards of 30 years. Since J860, at the least, they liave been in 
possession under the titles now set up. As to tlio moiety of the proiwrty 
therefore which they say was sold to them, the burden of proving their qualified 
ownership lies on the plaintiffs—s. 110, Act I of 1872; Shcoruttmi Gir v. 
Doorga (H. C. R., N.-W. P., 1874, p. 36). Tn view of their long enjoyment of 
possession tlie plaintiffs cannot succeecl in their suit unless they prove the 
mortgage which they sue to redeem— Vahji Krisinan Gopalar Nayana Chutti 
(10 Moore’s Ind. App. 151). This they have failed to do. 

Mr. Howard (with him Pandit Biahavdnir Nath), for the Respondents.—The 
cases cited and the present case are distinguishable. In tlie present case there 
was no ostensible possession by the defendants as owners of the moiety of which 
they allege the sale. They were I'ecorded as managers only. There has been 
no adverse iwasession of the moiety for 12 years. They admit their possession 
as mortgagees of half the property. The plaintiff’s are entitled to relief in res¬ 
pect of this portion, and the an)ount of the mortgage-debt should be determined. 


Pearson, J. —As regards the lO-biswa share which is said to have been 
sold by Tej Singh to Kirat Singh more than 30 years ago, and which is 
undeniably in the possession of the defendants, it ap})ears to me tliat s. 110'" of the 
Law of Evidence (Act I of 1872), entirely sui))) 0 ]’ts the first ground of the 
appeal l)efore us. It is, therefom, scarcely necessary to refer to the doctrine laid 
down by the Privy Council in the case to be found at j). 151, vol. 10, Moore’s 
Ind. App. {Valoji Krisinan Gopalar v. Nayana CheMi). The law declares that 
when the question is whether any i>erson is owner of anything of which he is 
shown to be in possession, the burden of proving that he is not the owner is on 
the i)er8on who affirms that he is not the owner.” The plaintiffs are then clearly 
bound by the law to prove that the defendants are not the owners of the lO-biswa 
[201] share in their ijossession, and we have to consider whether they have 
discharged the burden thus imj)osed upon them. I hold that they have not done 
so, being of opinion that the evidence juiduced by the defendants in proof of the 
sale alleged by them is more weighty and trustworthy tlian that which the 
plaintiffs have brought forward to substantiate their assertion of a mortgage 


•[ See, 110:—When the question is whether any pt-Tson is owner ol anything of which he 
Burden of proof as to i** shewn to be in possession, tho burden of pi-oving tha tho 
ownership the person who affimrs that he is not tho 

owner,! • 
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having been made of the three entire mahals in 1842 for Rs. 2,600. I am 
further of oi)inion that, although the suit as brought in^ respect of this portion 
of the claimed property is not barred by the law of limitation, the plaintiffs are 
nevertheless precluded from recovering possession of it by the fact that the 
defendants liave held adverse possession of it for more than 12 years. For it 
appears in evidence that, on the 21st October, 1860, the defendants publicly 
asserted their tii.le by ])urcbase to a moiety of each of the mahals by apjdying 
to the Revenue Department for the recognition and registration of their title 
and pbssession, and in my judgment their possession must not bo reckoned as 
adverse only from the 19th April, 1861, the date of the order passed on their 
application by the Collector in appeal, but at least from the date on wliich their 
title as purchasers was o^ienly set uj) in the face of Tej Singh’s heirs. From this 
[)oint of view their possession had certainly become adverse to the latter more 
tlian 12 years before the date of the institution of the present suit. 

It remains to deal with the remaining portion of the claim, in respect of 
tlie 6-biswa share of each of the three mahals admitted by the defendants to be 
held in mortgage by them in lieu of Rs. 14,000, and to bo redeemable on pay¬ 
ment of that amount. The allegation on which the suit was brought, that the 
entire mahals were mortgaged for Rs. 2,600, an allegation quite inconsistent 
with tiiat made by the plaintiffs, or those whom they represent, in 1860, has 
broken down; and it ap]iears to me that we should not be w'arranted by the 
evidence on the record in ruling that the 5-biswa share now in question was 
redeemable whenever Rs. 625—a fourth part of Rs. 2,500—had been recovered 
with interest from the usufruct, and has been accordingly redeemed. The 
plaintiffs must establish their right to re-entry, but they have failed to prove 
that they are entitled to re-entry, on any other terms than those stated by the 
defendants. I wouUl therefore restore and [202] affirm the decision of the 
Bench, dated the 16th June, 1874, and decree this appeal with costs. 

Turner, J. —That the appellant and her predecessors in title have held 
possession of the proiierty in suit for upwards of 12 yeai’s is virtually admitted 
by the respondents and is abundantly proved. It is shown that in 1860 they 
opposed the entry of the names of Tej Singh’s heirs in the revenue registers, on 
the ground that they were in possession, and in April, 1861, the Collector 
allowed their objection and ordered their names to be entered. Althougli they 
(lid not ascribe the same date to the origin of their title, they viiliually asserted 
the same title as that on which she now relies. She now claims one moiety of 
the property under a sale effected by Tej Singh in favour of Kirat Singli in 
1842, and she alleges that, legal proceedings having been instituted to contest the 
right of Tej Singh to sell the property, debts were incurred by Tej Singii to 
Kirat Singli, and that the other moiety of the estate was in consideration of 
tliese debts “ made over in possession ” to Kirat Singh. The phrase used res¬ 
pecting this last transaction is somewhat ambiguous both in the written state¬ 
ment filed by the appellant and in other proceedings, but the case was argued 
on the hypothesis that the alienation of the second moiety of tlie property was 
of the nature of a mortgage and not an absolute sale. In their petition filed in 
the Revenue Office on the 26th December, 1860, the heirs of Kirat Singh alleged 
they were in possession by virtue of sale and mortgage effected by Tej Singh in 
their favour. In their appeal to the Collector they alleged that in 1839 the estate 
was mortgaged and sold by Tej Singh to Kirat Singli and Moti Singh, their 
ancestors. This appears from the Collector’s decision, dated the 20th Febru¬ 
ary, 1861. Moreover, the witnesses they have produced in this suit were 
called to speak to a sale of one moiety of the jiroperty and to a mortgage of the 
other moiety. 1 see no eufficient ground for the suggestion, that, although 
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the property was nominally mortgaged, it was not intended it should be 
redeemed. 

The appellant asserts that whatever documents of title she possess¬ 
ed were lost when Kh’at Singh’s iiouse was plundered in the inutijiy, 
and the kanungo who aj)i)ears to be impartial con-[2033firni8 her state¬ 
ment that tlie residence was destroyed in the manner stated by lier. Now, 
inasmuch as possession of Kirat Singh and his heirs for so long a period 
has been proved, the presutnption that they were in |x)8session as pro¬ 
prietors must h(‘ rebutted. In respect of one moiety it is rebutted by the 
admission and proof that their ])ossession W'as that of mortgagees. Hut in 
respect of tlie »)ther moiety \vbicl> tliey claimed to hold as purchasers the res¬ 
pondents must adduce evidence to rebut the presumption arising out of possession 
or must fail. The circumstance that one moiety of the jiroiierty is admittedly 
hold under mortgage iniglit lend corroboration to evidence, if thoio was any, 
that Kirat Singh’s heirs held entire proiierty as mortgagees, Imt hy itself it will 
not relieve the respondents from the burden of rebutting the j)ros«mi|ition 
arising from the possession of Kirat Singh’s heirs. No itdiahle evidence has 
been producetl hy tiiom. Tlie witnesses called hy either party to s))eak to tlie 
contents of deeds executed so many years ago would iu this resjiect he untrust- 
w'orthy, even if it were pi'oved that they were at the time m.ule acriuainlod witli 
the contents of the deeds wliich from the position in life of some of them is hardly 
probable. They may, or rather some of them may. have been jiresont w'lien the 
deeds were executed, and if they were present they may be able to recall the 
fact of the execution of the deeds, hut it would he unsafe to accept their testi¬ 
mony beyond this point. 

Putting aside tlie jiarol evidence, there remains the circumstance that Toj 
Singh’s name was retained in the revenue registei’s as pro[)rietor U]) to the time 
of bis death. The appellant seeks tocx])lain this by asserting that Toj Singh’s 
title to the estate was disjiuted by one Daiilat Singh, in the name of w’hoso 
ancestor Tej Singh htal }mrc!iased in minfurzi, and that, in consequence of pro¬ 
ceedings taken by Daulat Singh, the entry of Kirat Singh’s name in res|)ect of 
the 10 biswas inircbased by him was postponed. Tliat Tej Singh’s title was in 
fact disputed hy Daulat Singh is sliown hy the petition of Jiwan Singh, Himniat 
Singh and Mussammat Radha, when as the heirs of Tej Singli they ap]>lied in 
1860 to have their names recoixled in the registei's. But to whatever cause the 
retention of Tej Singh’s name may have been due, this circumstance would not 
by itself warrant the conclusion that the [204] |)ossession of Kirat Singh’s heirs 
was merely that of mortgagees. TIve claim then for one moiety of the jiroperty 
must be dismissed. The question ai’ises whether tlie resjamdont-s, although 
they have failed to prove that the whole estate was mortgaged, should ho allowed 
any relief in this suit '! Tin? circumstances are peculiar ; the apiiellant admits 
that she holds one moiety of tlie projiorty claimed hy way of nioitgage ; ordinarily 
a deed w'ould have been executed creating such an interest. Now she does not 
produce any mortgage-deed. She avers that large sums were ex|>ended in 
defending the sale of one moiety of the property and that other sums were 
advanced to the original proprietor, and that in consideration of these expenses 
and advances, which altogether are said to amount to a sum wholly dispropor¬ 
tionate to the sum alleged to have been jiaid for one moiety of the property, 
the other moiety of the iirojieity w'as miide over to Kirat Singh. That it was 
transferred to Kirat Singh hy absolute sale is nut asserted, and, as has been 
pointed out, in 1860 it was admitted that the title to a portion of the proiierty was 
in virtue of mortgage, and,* on the hypothesis that the mortgage was adinitte<l, 
the case wtis argued at the bar. 

« 

0 


160 



JIWAN SINGH &C. [ 1876 ] 


I.L.H. 1 AU. 206 


The appellants do not state at wliat date this assignment was made. The 
sale of the one moiety is ascribed to the year 1842, the date assigned by the 
respondents to the mortgage of the entire village. If tlie assignment of the other 
moiety was made for the consideration alleged by the appellant, it must have 
taken place some years after the sale. In 1860 the dates ascribed to the sale 
and mortgage were the year 1839. There is some slight evidence in the revenue 
proceedings to show that Kirat Singh held a mortgage of the estate before 1842, 
and it is apparent from the circumstance that in 1860 the ajipellant alleged her 
title originated in 1839, that she is uncertain of the date on wliich the assign¬ 
ment of the second moiety was made. It is possible that a mortgage subsisted 
jaior to 1842 ; Unit in 1842 that mortgage was i)aid off, and one moiety 
of the property sold to Kirat Singh ; and it is not improbable that subse¬ 
quently the second moiety was mortgaged ; and assuming that the title to 
tlie second moiety is admittedly founded on a mortgage, I can .see no 
good reason to debar the re8])ondents from lia\'ing an account taken in 
• this suit of what may be due on the mortgage of the moiety of the estate and 
[208} of obtaining such relief as they may be found entitled to on the taking of 
the account. It is impossible to ascribe any date to this mortgage save that it 
.occurred after the sale in 1842 and before 1860. If tlic resixjndents are 
not allowe<l to obtain relief in tliis suit, tliey may hereafter be met with the 
l>lea that they ought to have obtained relief in tins suit. There are cases in 
wliich this Court has allowed mortgagors to recover a jiortion of tlie property 
claimed by tliem ; there are cases in wliich a moi'tgagor has asserted the debt 
to he less than the mortgagee has proved it to be; and nevertheless the 
mortgagor has been allowed to iiroceed with his suit, and accounts have been 
taken and such relief granted as on taking the accounts he was shown to l>e 
untitled to. ,A claim for the whole surely includes a claim for a part, and if 
the plaintiff fails to jirove his whole claim, he may nevertheless obtain such 
relief as falls fairly wdthin the purview of his claim. Seeing that the parties 
• to this suit are not the persons who were parties to the original transactions, 
and that whatever documentary'^ evidence existed of those transactions is not 
now forthcoming, it .appears ine(|uitable to require the same correspondence 
of jiroofs and allegations which might have been required from persons who 
wore themselves parties to the original transactions. If the respondents are 
entitled, as in my judgment they should ho held to be, to obtain pai’tial relief 
in this suit, I am of opinion that, in respect of the moiety of the proiJtirty which 
is admittedly under mortgage, the burden of jn-oof lay on the appellant. The 
resjiondents allegeil the mortgage-debt was lls. 2,500, and that it had been 
discharged from the usufract. The appellant alleged the debt was Es. 14,000, 
and that a large balance was still owing. She may yet have in her possession 
accounts to prove the sums advanced, and she must have accounts of the profits 
of the estate. In my judgment the suit should not be wholly dismissed, but 
issues should be remitted to ascertain the amount of the mortgage-debt on the 
moiety held in the mortgage, and to ascertain the amount of jirofits received 
by the mortgagee. 


Stuart, C.J. —I think there is considerable force in the latter part of 
Mr. Justice TuitNEli’s judgment, and pro tanto I concur in the account and 
remand he suggests. But I consider that such account and remand might 
justly be extended to the whole property in suit; and generally, after giving 
the case the most careful consi- [206] deration, and hearing all that has been 
urged before the Full Bench, I am not satisfied that ray first judgment 
was wrong. The question before us is simply on wlTich of the parties the 
.burden of proof is laid, and I r^ain of the opinion that it is on the defendants. 
. 
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Anything like adverse possession by them cannot, I think, be considered to 
have commenced till the 19th April, 1861, and 12 years had not elapsed from 
that date when the present suit was instituted. The presumptions therefore 
ai-e all in favovu* of the plaintiffs, and the defendants must make out their case. 
I would affirm the judgment of the Division Bench. 

Spankie, J. —1 am of opinion that the burden of proof in this case was 
on the plaintiffs. It is ti'ue that the ancestor of plaintiffs is admitted to have 
been the original owner of the proi'erty. But the defendants and tlieir 
ancestors iiave held possession, as shown by Mr. Justice OLDFIELD, since 1842 
up to the ])resent time. This plaintiffs allow, but say tlmt they hold as 
mortgagees. On the other hand, the defendants have held possession since 
1860, and have set up a proprietary title to half the estate since 1860, and 
contend that they are mortgagees of the other half. Their title was disputed 
in 1861. But the Collector recorded their names as l)eing in i) 0880 Ssion. 
Plaintiffs took no steps to establish their own title until this suit was 
instituted, in which they claim to have their right declared and full pro¬ 
prietary possession of 15 biswas by retlomption of moj’tgage, asserting that 
the mortgage had been liquidated from the income of the proijerty. 
They were bound to establish the mortgage, but they could not produce 
the deed said to have been executed so far back as 1842, and the parol 
evidence in support of it is suspicious and unreliable. On the other hand, 
though the defendants cannot produce a sale-deed, the fiw)t of the sale is sup- 
jKjrtetl by the kanungo and by entries in the village papers and statement of 
proprietary charges for 1263 Fasli, The patwari, too, supports their statement. 
The witnesses generally are not better than those of plaintiffs. But it is for 
the fonner to estahlisli their case, and a weak defence cannot set up a weak 
claim. I think that the circumstance that on Tej Singh’s death, when applica¬ 
tion was made for mutation of names in favour of the predecessor of plaintiffs, 

. any mortgage was denied, tells against the case of the plaintiffs; and if their 
statements now are correct the mortgage in 1842 [207] was but for a small 
term, and mutation of names was not considered necessary, as it was 
thought that the mortgage would be redeemed from the income in two or 
three years. Even no attempt lias been maile to get back the projjerty until this 
suit was entered. 

I think that the apiieal must be admitted, and that the suit as brought was, 
in the first instance, proijerly dismissed on appeal. Whether, on the admission 
of defendants that they held as mortgagees of a portion of the property under a 
mortgage on which a large sum is still due to them, the plaintiffs can claim to 
redeem that ijortion after getting an account is another question. I do not 
think that they are entitled to ask for it in this suit, in wliich their claim as 
brought had not been established. * 

Oldfield, J. —1 adhere to the view of this case which I have expressed at 
length in the previous judgments, and I would restore the judgment and decree 
of this Court, dated the 16th June 1874, and dismiss the suit with costs in all 
Courts. 


NOTES. 

[This case was approved in (1899) 11 All. 438 and 18 All. 403, as regards non-suiting the 
plaintiff on his failure to substantiate his averments,J 
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APPELLATE CIVIL. 


The 22nd May, 1876. 

Peesent: 

Mr. Justice Pearson, and Mr. Justice Turner. 

Baja Bam.....Plaintiff 

verms 

Bansi and others.Defendants.”’ 

Pre-emption — Minor—Legal disability — Limitation—Act IX of 1871, s. 7 and 

sch. ii., 10. 

The proviHions of S. 7,t Act IX of 1871, are applicable in computing the period of 
limitation in suita to enforce a right of pre-emption.^ 

Whore a condition for pre-emption contained in a rocord-of-righta was intended' to take 
effect at the time of a aale and ita language implied that the co-aharera in whose favour it 
was made were to be peraons who wore competent at that time to make a binding contract 
to accept or refuse an offer, no right of pre-emption accrued under the condition to a co-sharer 
who was a minor at the time of a sale and unrepresented by any person competent to conclude 
a binding contract on his behalf, whether it was assumed that the condition arose out of 
special contract or general usage. 

Nanoo v. Tirkfui (S. D. A. Rep., N.-W. P., 1865, p. 97) observed upon. 

C20S] Remarks on the right of pre-emption existing in villages in the North-Western 
Provinces. ^ 

This was a suit by a co-sharer in a village to enforce his right of pre¬ 
emption in respect of a 2-anna share, under a condition for pre-emption 
contained in the village administration-paper. 

The share was sold to the answering defendants, who were strangers, on 
the 17th January 1870, while the plaintiff was a minor. The plaintiff had no 
legally-constituted guardian at the time of the sale. His mother was alive and 
was managing his estate. The share was not offered to him or to any one on 
his behalf, nor did he or any one on his behalf assert his right of pre-emption 

* SpixMal Appeal, No. 182 of 1876, from a decree of the Judge of Gorakhpur, dated the 
26Lh January 1876, r.’Vorsing a decree of the Subordinate Judge, dated the 2(}th November 
1875. 

i [See. 7 :—If a person entitled to sue be, at the time the right to sue accrued, a minor, or 
insane, or an idiot, he may institute the suit within the same 

L gal di -ability. period after the disability has ceased, or (when he is at the time of 

the accrual affected by two disabilities) after both disabilities have 
' I ^ed, u would otherwise have been allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed. 

When his disability continues up to his death, his representative in interest may 
institute the suit within the same period after the death as would otherwise have been allowed 
from ih- lime prescribed therefor in the third column of the same schedule. 

Nothing in this section shall be deemed to extend, for more than three years from the 
cesiation of the disability or the death of the person affected thereby, the period within whidi 
the suit must be brought.] 

t So held under Act XIY gf 1859 in Jungoo Lai v. Lalla Alum Chund, 7 W. R, 279. 
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at the time of the sale. He became of age in October 1874, and instituted the 
present suit on the 23rd July 1875. ^ 

The Court of First Instance gave him a decree. The lower Appellate Court, 
relying on the ruling of the Sudder Coui't in Nanoo v. Tirklut (S. D. A. Bep., 
N.-W. P., 1865, p. 97), held that Iiis right of pre-emption had lapsed for want 
of its assertion within a reasonahlo perio<l after the sale. .The jdaintifif 
ap})ealed to the Higl> Court against tins decision. 

Lala LfiHn Pfirxhad for the .A])iieIIant. 

The Senior Government Pleader (Lala Jiuila ParsJuid), Munshi Ilanmuin 
Parshad, and Maulvi Mchdi nn.<s(‘in for the Respondents. 

The Judgment of the Court was as follows :— 

The haqq-i-shiif'a or right of pre-enij)tion known to the Muhammadan law, 
and of wliich some of the expounders of that law declare tlie oi)eration limited 
to houses and j)arcels of enclosed land, had in some instances become a village 
custom and attached to tlie alienation of shares in revenue-paying mahals when 
the first settlement under Regulation IX of 1833 was made in these Provinces. 
These instances wci’c, we believe, not numerous, but inasmuch as it was deemed 
ctinducive to the welfare and tranquillity of village communities that some such 
provision should be made to ])rcvent the incursion into the community of 
strangej's in race or religion, the officers engaged in the preparation of the 
record-of-rights indxiced the ))roprietors to consent to the introduction of a 
stipulation binding each c.o-sharei- whexi transfeiring his share to [209] give 
the first refusal of it to one of his own family or to the otlu‘r co-sharers 
in the patti or mahal. These stiimlations vary in their terms, and while 
they are not cloggetl with the formalities which attach to the Muham¬ 
madan haqq-i-shitf a they also differ from that right, in that while the latter is 
regarded by Muhaimnadan law as a feeble right, the former, arising out of 
contract,-are enforced with the same rigour as contracts. 

Cnlortunately, the intnxduction of these restrictions on the freedom of 
alienation has worked results wiiolly unexpected, and ])roduced evils scarcely 
less than those they were designed to avert. So long as land ])ossessed no 
great value in the market, the consequences were not ])lainly apparent. Now 
that lanti has acquired greater vahu!, and that in some districts there is an 
active demand for it, the residts ol these re.strictions cannot esca])e obseiTation, 

Excei)t under the ju’essure of necessity, land-owners rarely part with their 
landed lirojjerty. It is, therefore, of the utmost itioment to them to obtain its 
fair value and without unreasonable delay. Now, in a village held by a number 
of co-sharers it is almost impossible to obtain within a reasonable time from 
every co-sharer an explicit refusal of an offer of sale, or such evidence of the 
refusal as will thei-eaftc)' be incontrovertible. Not imfrequently when a 
co-shai’er desires to sell his share, anti in fulfilment of the stipulation offers it 
to his co-sharers, some one or more of them will neither explicitly accept nor 
decline the offei’, but haggle to obtain it at a price far below its value. When 
the patience of the seller is exhausted, or the urgency of his need no longer 
permits delay, he is drivexi to effect a sale with a stranger, W'hich is followed 
after the longest delay allowed by law by the institution of one or more suits 
to enforce the right of pre-emption. The stranger, aware of the risk to which 
liis purchase is exposed, either at once takes account of it by offering less than 
the proijerty ought to fetch if it could be sold freed from the risk, or retains a 
portion of the purchase-mf\ney until it be seen whether the sale is contested, 
or, if-contested, the result bo known. Fictitious conijpderations are entered in 
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sale-deeds, fictitious payments made before tlie registering officers, fictitious 
receipts executed, and wliolesale perjury committed on the one side or the other 
when the Courts come to inijuire into tlie prices actually paid. 

[ 210 ] In the case now l)efore us a claim is made whicli, if allowed, will 
render the condition for i>re-emi)tion still more onerous, and impair still 
fiirtlier the yalue of property to whicli it attaches. The plaintiff seeks to 
disturb sales made some years before suit at a time when he was a minor and 
unrepresented by any person competent on his belmlf to conclude a purcliase. 
Having brouglit a suit within a year from the date rtn ivhich he attained liis 
majority, he is not barred by limitation from enforcing his claim, and the main 
question is whether or not the right accrued to him. The Court of First Instance 
assumed that the right accrued to tlie plaintiff, notwithstanding his minority, 
and decreed the claim. Tlie Judge on appeal considered that, inasmuch as no 
claim had been advanced either by the minor or his mother, who managed her 
son’s iiroperty within a reasonable iieiiod after the sale, the right was lost. The 
Judge replied on the decision of the late Sudfler Court, North-Western 
Provinces, in Nanao v. Tirkha (S. 1). A. Rep., N.-\V P., lK(iu, ]>. 97) in which 
it was held the nature of a pre-emptive right to he such as to require immediate 
assertion as a condition essential to its recognition, and that minority will not 
excuse laches in the assertion of the claim. 

In siiecial appeal the proiiriety of this ruling has been impugned. It does 
not appear from the reiiort whether the claim which w’as before the Sudder 
Court was based on the Muhammadan luKjq-i-sliuf'd or on a special condition 
in the record-of-rights. [Jnder the Muhammadan law immediate demand is 
certainly essential, but, as w'e have said, the formalities which are i-equisite 
under that law' do not apply to rights of ])re-emption created by contract, unless 
it appear that it was the intention of the parties to attach to the exercise of 
the right the same formalities as are re<iuirod by Muhammadan law. 

In all cases in which the right is asserted as based on a stipulation entered 
in the record-of-rights, the terms of the stipulation must Ire regarded, and those 
conditions only im])osed which the language of the stipulation wan-ants. 

In the case before us the stipulation has been thus translated 

“ Every co-sharer is to the extent of his jiossession at liberty to [ 211 ] 
alienate his share by sale or mortgage, hut at the time of alienation 
there is this condition, that whoever desires to alienate his share, first of all the 
nearest co-sharer will be entitled to it, and in the event of his refusal it shall 
be transferred to the other co-sharers in the other thoke, and when all have 
refused or do not give the })roi)er ]U'ice, then a transfer may be made to another 
(/.e., a stranger), and after that the right of alienation sliall belong to no 
co-sharer.” 

There is nothing in the language of this stqndation to show that the 
formalities of the Muhainnuulan law were attached to Ihe right of jire-cmption, 
nor that the right, if it accrued, would he foi-fcitod if it were asserted at any 
time within the period allowed by the law of limitation. Hut, while we cannot 
suiiport the decree of the Court below on the ground on wdiich it jiroceeded, W'e 
see other grounds which in our judgment justify us in affirming it. 

It could not have been the intention of those who frained or acceiited the 
stipulation, that no complete alienation should be uiade so long as there was a 
co-sharer in the village under a disability to make a binding contract; and the 
language of the stipulation so far from supporting militates with the suggestion 
that there could have bo^n any such intention. !rhe condition wuis clearly to 
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take .effect at the time of the sale, and its language implies that the co>sharers 
in whose favour the condition was created were to be persons who were 
competent at the time to make a binding contract to accept or refuse the offer. 
The generality of the reservation of right to all the co'sharers of the several 
classes is controlled by other terms which imply that the option of purchase is 
to be exercised at the time of the sale, and that it is to be given to those who are 
competent to accept or refuse it. It is admitted that the plaintiff was at tite 
time of the sale impugned a minor, and it is not alleged that there was at that 
time any person competent at that time to conclude a contract which would 
be binding on him. 

It follows from the construction we put on the stipulation that the seller 
was not bound to make the offer to the plaintiff, and that the sales cannot be 
invalidated by reason of the absence of proof of refusal on his part. We have 
assumed the stipulation in the record-of-rights arose out of contract, because 
such we believe to have been the more general origin of these stipulations; 
but assuming the clause [3i2] in the record-of-rights to be a record of custom, 
we are still at liberty to collect its incidents from the terms in which it is 
recorded. Indeed, were the clause merely a record of custom, and its language 
were ambiguous, a custom to be a good custom must be reasonable, and we 
could not hold a custom reasonable which allowed the validity of transfers of 
property to remain for an indefinite period in suspense. 

For the reasons we have stated we affirm the decree of the lower Appellate 
Court and dismiss the appeal with costs. 
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FULL BENCH. 


The 24th ApHl, 1876. 

Present ; 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oli>field. 


Ghazi and others.Defendants 

versuH 

Kodir Baksh and another.Plaintiffs.*^' 


Extension of decree — Irregularity—Sale in execution—Act VIII of 1869, 

s. 257. 

G and M obtained n money-decree against K in the Court of the Principal Sudder Amin 
on the 12th December 1864. This decree was revorsed by the District Judge, but on the 6th 
March 180G the Sudder Court eet anide the Judge’s decree and ordered a new trial. On the 
5th May, 1B66, the District Judge affirmed the decree of the Court of First Instance. On the 
Srd JJocember 1800 the High Court again set aside the Judge's decree and ordered a new trial. 
On the 14th January 1867, the District Judge again affirmed the decree of the Court of First 
Instance, and no appeal being preferred, the decree become final. The decree-holders had in 

* Si>ecial Appeal, No. 1557 of 1874, from a decree of the Subordinate Judge of Allahabad, 
dated the 26th September 1874, Reversing a decree of the Munsif, dated the 24th December 
1878. 
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the meantime taken proceedings to execute the decree dated the 5th May 186G, and from time 
to time, and finally on the 7th November 1870, they renewed these proceedings, in ejujh 
instan’c ref rring to the decree, dated the 5th May 1866, even after it was set aside and the 
decree, dated the I4th January 1867, passed. On the last application a sale of certain 
iinmove ible property belonging to K was ordered, and took place on the 15th February 1871. 
V '•>] ■ tod to the confirmation of the sale on the ground of the irregularity in the application, 
but hi.s i)bj •etions were disallowed and the sale was confirmed. He brought a suit to recover 
• • ' io-i '£ the property from the auction-purchaser on the ground that the sale was a nullity. 

pjr SruAitT, C.J., and PEARSON, TURNER, and SPANKIE, JJ., that the sale ought 
not to be sot aside, as the irregularity in applying for execution of the decree, dated the 5th 
Mav 1866, was an irregularity which did not prejudice the judgment-debtor. 

[213] Per OLDFIEIjO. J.—That, with reference to s. 257, Act VTII of 1859, the suit was 
not maintainable. 

This was a suit to recover possession of the one-third share of a dwelling- 
house, being the plaintiff Kadir Baksh’s share by inheritance in the said 
dwelling-house, and to eject the auction-purchaser at a sale of the share in 
execution of a decree held on the 15th February 1871. It was instituted on 
tlie 7th September 1873, and was brought on the allegation that the decree in 
execution of which the share had been sold had been reversed, and that the sale 
and all other proceedings relating to the execution were therefore null and void. 

The defendant Ghazi, and Mangli, the deceased ancestor of the defendant 
Zaliuran, obtained a decree for Es. 1,500 against the plaintiff Kadir Baksh in 
the Court of the Principal Sudder Amin of Allahabad on the 12th December 
1864. This decree was reversed by the District Judge on the 28th July, 1865; 
but on the 6th March 1866, the Sudder Court set aside the Judge’s decree and 
ordered a new trial. On the 5th May 1866, the District Judge affirmed the 
decree of the Court of First Instance. On the 3rd December 1866, the High 
Court again set aside the Judge's decree and ordered a new trial. On the 14th 
January 1867, the District Judge again affirmed the decree of the Court of 
First Instance, and no appeal being preferred, the decree became final. The 
decree-holders had in the meantime, on the 12th June 1866, taken proceedings 
to execute the decree, dated the 5th May 1866. They renewed these proceed¬ 
ings on the 5th July 1866, and again on the 2nd June 1869, rafeii’ing in each 
instance to the decree, dated the 5th May 1866. Finally, on the 7th November 
1870, they applied for the sale of the property in suit, referring in this applica¬ 
tion, as in their previous applications, to the decree, dated the 5th May 1866, 
and stating that the amount which w'as entered therein as due by the judgment- 
debtor was due under that decree. A sale of the property was ordered and 
took place on the 15th February 1871. The notifications of sale stated that 
the property was for sale in satisfaction of the decree, dated the 5th May 1866. 
On the 10th March 1871, the nidgment-debtor objected to the confinnation of 
the sale on the ground of [214J the error in the application for execution, but 
his objections were disallowed, and the sale was confirmed on the 22nd March. 

Other properties were at tlie same time sold under the same circumstances. 
Kadir Baksh sued to recover these other properties, and obtained a decree in 
the Court of First Instance. The lower Appellate Court reversed the decree, 
holding tliat the error in the application of the 7tb November 1870, for the sale 
of the proijerties was a mere clerical error which caused the judgment-debtor no 
substantial injury, and an error which he was bound to have ixjinted out befoi-e 
the sale. On special apiieal, the decision of the lower Appellate Court was 
reversed on the ground that the reference in the application of the 7th November 
to the decree, dated the 5th May 1866, was not a clerical error, and that, if it 
could be held to refer to the decree, dated the 14tti January 1867, that applica¬ 
tion would hAve been barred by limitation. 

157 
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In the present suit the Court of First Instance held that the claim was 
barred by limitation under article 14 (o),'’ sch. ii, Act IX of 1871. The lower 
Appellate Court held that the limitation ajjplicable to it was that provided in 
article 145,1 sch. ii, Act IX of 1871, that is to say, 12 years. It therefore 
remanded the suit for a now trial. 

On 8i)ecial apjKial b>- t!ie defendants to the High Court, it was contended 
that the suit was not maintainable, with reference to s. 257,1 Act VTII of 1869, 
and tliat the clerical error in the a])i)licution for execution was not a sufficient 
reason for liolding tlie -.sale invalid, the judgment-debtor liaving suffered no 
substantial injmy thereby. 

Turner, J. (w-lio, after setting out tlio facts and refeiTing to the grounds of 
the former decision of the Iligli Court, continued):—Tliese two grounds ap])ear 
to resolve tliemselves into one ground, or if the date of the decree given in the 
application of the 7th Noveinher 1870 l)c held to be a clerical error, tlien tlie 
dates of the deci’ee mentioned in tiu; other apjdications made subsequently to 
the decree of the 14tli January 18()7 were clerical emns, and those applica¬ 
tions would be suflicient to keep alive the decree. Hjiving succeeded in setting 
aside other sales, the judgmcni-debtor [2151 has now brought the jnesent suit 
to set aside the sale ot the nroixjrly in suit. 

As I entertain doubt wheliier the sale ought to be set aside foi' an error 
which in no w'ay ))rejudice(l the judgment-debtor, I propose that the case should 
1)6 submitted to the Full Bench that the |»roj)riety of the former ruling may he 
considered. 

Spankie, J. - 1 concur in the reference. 


[Art. 14 (a); - 

Desoriptinii of suit. 


Pi;n(j<l of liiiiitiitioii 


Time when period begins to 
run. . 


To Bct aside any of the following 
sales :— 

(o) Sale in execution of a (b'l-Of One no.w 
of a Civil Court : 


When the sale ih conlirmod, 
i.>r w’ould otherwise have 
liccoini' final and eoiiclnsive 
had no such suit Ikimi brought.} 


tCArt. 145 

Description of suit. 


Perioii ot liniitation 


Time when |»eriod begins to 
run. 


For possession of immoveable Twe.lvi' vears 

property or any interest therein 
not hereby otherwise specially pi'o- 
vided for. 


W'hcn the possossioii of the 
■ defendant, or of some person 
through whom he claims, 
became adverst; to the nlaiii- 
tifl.] 


J[Soc. 257 : - If no such 

The sale if not objected 
to for irregularity, or if the 
objection is disallowwl, 
shall become absolute. 

When the order to set 
aside a sale shall be open 
to appeal. 

same has been given shall bo 


.ip)<lic,ition Us 1 -. mentioned in the last preceding section be made. 
01 if such appliciitioii la* niadc, mid the objection be disallowed, 
the Court shall pass an order confirming the salo; and in like 
manner, if such application Is* made, and if the objection lx*, 
allowed, the Court shall ]iass an order sotting aside the sale for 
irregularity. If the obj<*cl.ion k* allowed, the order made to set 
aside the sale shall be final ; if the objection be disallowed, tho 
order confirming the sab* shall k> oixm to appeal ; and such order, 
unlessapjiealed from, and if appeulcsi from, then the order passed 
011 the appeal, .sliall k; final; and the party awnst whom tho 
precluded from bringing a suit for wtablishingjpk.^un.] 

168 * 'V;!.''’ 
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Pandit Bishamber Nath, for the Appellants. 

The Junior Government Pleader (Babu Dtrarka Nath Banarji) and Pandit 
Ajitdhia Nath, for the Bespondents. 

The Junior Government PUader. —The application for execution of the 
decree, dated the 6th May 1866, was an irregularity, as it vras not the proper 
decree to execute ; and inasmucli as the decree-holders sought to recover under 
that decree a larger sum than was due under it, the irregularity inflicted 
substantial injury on the judgment-debtor. 

Pandit Bisfiainl)er Nath, —The sale took place in Satisfaction of an existing 
judgment-debt. Tbe judgment-debtor w^as not in reality affected by the 
irregularity. No objection was taken by liirn in the course of the execution 
proceedings. The sale was duly notified and conducted. 

The Opinions of the Full Bench were as follows 

Stuart, C.J. -The wrung date given to the decree in the application for 
execution must have been, I think, not so much a clerical error as a legal 
mistake on the part of the pleader or othei' pei-son who prepared tbe application. 
But it is a mistake, an innocent mistake perhaps, whicli clearly appears as such 
on the face of the record, and whicli, I think, we are entitled to disregard, 
being, as the reference suggests, a mere erroi- which in no way prejudiced the 
judgment-debtor. 

Pearson, J. —What is called a clerical error a|)pears to me to have been 
rather erroneous i)rocedure ; hul. I am hound to admit that the ruling of which 
the propriety is called in (]uesti(>n is not one which on leconsidtM'ation I am 
prepared to maintain, and that [216] the view that the sale ought not to be set 
aside for an error which did not pi’cjudicc' the judgment-debtor commends itself 
to my judgment. • 

Tumor, J. —The decree which Mussannnat Zahuran obtained in the Court 
of tlie Principal Suclder Amin in Decemhei- 1.S64 was affirmed in appeal 
on the 5th May 1866, and although the decree of the .\pj)ellate Court w'as set 
aside, and a re-hearing of the a]ipeal ordered in December 1866, the original 
decree was again affirmed in January 1867. Wlicn theii the decree-holder in 
1869 and in 1870 applied to continue tlie proceedings in execution which she 
hod commenced in 1866, although slu' erroneously rcfeired in the heading of 
her application to the decree of the .Apiiellate Court passed in May 1866, which 
liad been set aside, both the decree of the Court of Fii-sl, Instance subsisted and 
a decree of the Apijellate Court affirming that decree. 

The proceedings in 1869 and in 1870 vvlm-o a continuation of the ])roceedings 
commenced in 1866, wherein she luul sought to execute not only the decree of 
the Appellate Court, but the decree of tlie Court of First Instance, which the 
decree of tiie Api)ellate Court affirmed. 

Under these circumstances, it seems inequitable to liold that an innocent 
purchaser is to bo damnified by an error which in no way prejudiced the 
judgment-debtor, and which, had he thought fit to intervene before the sale was 
ordered, might easily have l>een corrected. In my judgment the sale ought 
not to be set aside. 

Spankie, J. —I am of opinion that the error was more than clerical and 
amounted to a material in-egularity, but not to one by which the judgment- 
debtor could be really said to have been prejudiced, and therefore I do not think 
that the suit can 1)6 maintained. 

Oldfield, J. —^The application for execution contained this error, that it 
referred to tbe decree of^which execution was soiight as bearing date May 6th 
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1866, whereas the subsisting decree which alone was capable of execution was 
of date December 12th, 1864. 

[217] Notwithstanding this error in the application, the execution-proceedings 
were made in effect, though not nominally, with reference to the latter decree, 
and the irregularity, such as it was, i)ervaded the entire proceedings in execution, 
including the publication of the sale, and it was made the ground of an objection 
to the confirmation of the sale under s. 256, Act VIII of 1859, and the objection 
was disallowed. This being so, I am of opinion that this suit cannot be main¬ 
tained with reference to s. 257, Act VIII of 1859. 


[1 All. 2173 

FULL BENCH. 


The 27th April, 1876. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice I^arson, 

Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Tajuddin Khan. Defendant 

versm 

Ram Parshad Bhagat.Plaintiff." 


Act XVIII of s. tiS, cl. (a) — Bluudi — Motiey-equtvalent — Rent—Revenue Court — 

Civil Court — Jurindiction. 

Held (PEABSON, J., diswn/iw/), that a suit for the money-equivalent of arrears of rent 
payable in kind is a suit for arrears of rent within the moaning of s. 93, Act XVIII of 1878, 
and therefore cognizable by a Revenue Court. 

Per PEABSON, J.—Such a ‘.ult, being a suit for damages for a broach of contract, is 
cognizable by a Civil Court. 

This was a suit to recover Rs. 29-1-2, being the market-value of tlie plaintiff’s 
share in the produce, for the years 1278, 1279, and 1280 Fasli, of two bighas, 
two biswas, and 17 dhurs of land situated in patti Ram Dihal Rao. The defendant 
denied that ho was a tenant, alleging that he was a co-sliarer with the plaintiff 
in the ])atti and that the land was Ins sir-laud. The Revenue Court of First 
Instance found that the defendant held the land as a tenant, and gave the 
plaintiff a decree. The first Court of Appeal held that the suit was barred by 
s. 106, Act XVIII of 187.!J. and that the land was the defendant’s sir-land, and 
dismissed the suit. The second Court of Appeal agreed witii the Court of First 
Instance and also gave the plaintiff a decree. 

On appeal to the High Court by the defendant, the Court ;Peai;s0.n ..ud 
Turner, JJ.), with reference to the second ground [ 218 ] taken in the memo¬ 
randum of appeal, viz., that a suit for the value of grain was not cognizable by 
the Revenue Court, referred to a Full Bench the following question :— 

“ Whether, when rent is payable in grain, it is competent for the landlord 
to sue in a Revenue Court for the equivalent in cash ? ” 

•Special Appeal, No. 1018 of 1875, from a decree of the Judgiof Ohazipur, dated the 
2Srd June 1875, reversing a decree of the Collector, dated the 28rd January 1876. 

t. 
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Munshi Hanwman Parshad (with him tlie Senior Government Pleader, Lala 
JimIu Parshad) for the Apj)ellant.—There is express jn-ovision niiulo in s. 43, 
Act XVITI of 1873, for the rewjvery of rent payable in kind. The other ])ro- 
visions in the Act relating to rent are applicable only to rent payable in cash. 
The provisions of s. 50, for instance, as to the deposit of rent in Court, are not 
applicable, nor aro the iw’ovisions as to distress. The suit is a suit for 
damaf'os, the value of the produce to which the i)laintil1’ was entitled hcingthe 
measure of the damages, and is cognizable by a Civil Court. 

Pandit Bishainhar Nath for the Eespondent.—It was ncvei* suggested that 
the suit was not cognizable by the Kovenuc Court until it came up in special 
a])peal. Whether the rent is paid in cash or in kind, the provisions of Act 
XVIII of 1873 are applicable generall>. The provisions of s. 56 and of s. 24 ai'o 
applicable in eitljor case. He roferrod to Lachmnn Parshad v. Hnlas Mahtoon 
(2 13. L. E., Ap]). 27 ; s. c., 11 W. E.. 151). 

StuaPt, C.J.— The referring order in this case is as follows:— 

“ Whether, when rent is payable in grain, it is competent to the landlord 
to sue in a Eevenue Court for the equivulent in cash,” and the second plea in 
appeal to which our attention is diroctotl is in these terms :—“ The decision is 
l)ad in law: the present action for the value of grain was not cognizable by 
the Eevenue Court.” The reference, tiierefore, goes iurtlier than the bare 
ipiestion whether the money-e(iuivalent of a grain-rent ciMi be sued for in tlie 
Keveruie Court. The reference also assumes that the rent agreed to bo paid by 
tlie defendant was a grain-rent, or a rent payalile in kind. 13ut the suit is 
for arrears of rent, Es. 29-1-2, being the price or money-value of the grain from 
1278 to 12H0 Fasli, and this suit is hrouglit in the Revenue Court. 

[219] if the question had simply been, as jiut in one jiortion of the 
referring order, whether, when rent is payable in grain, it is comjietent to tlie 
landlord to sue in a Revenue Court for the equivalent in casli, I would have no 
hesitation in answering it in the negative. But tlie sccoik' jiloa in appeal to 
which the referring order directs oui' attention raises the question in a simple 
form. By s. 3 rent is defined to mean whatever is to be ]iaid, delivered 
or rendered by a tenant on account ol his holding, use, or occupation of land” : 
by which I understand to be meant that the contract or agreement for rent 
may bo either that it bo paid in money or delivered in kind or liy services to ho 
rendered. It does not mean that the rent may be satisfied in any one of these 
three \vays, or tliat the tenant is to he at lihi-rty to substitute one mode of 
compliance with his agreemoiit for another: in other words, the defiintion does 
not mean that where the rent is a grain one it can be either chiiiiied or 
recovered in money. The other provisions of the Rent Act to be considered aro 
s. 9t3, which provides that no Courts other than Ci/Urts of Eevenue shall take 
cognizance of the disputes in matters therein mentioned, and the very first 
there mentioned are suits for arrears of I'ent on account of land.” We thus 
see in the first place that a grain-rent is a good rent according to the Rent Act, 
and is recoverable as such, and in the next place that a suit for “ airears of 
rent” is exclusively cognizable by the Eev’cnue Court. There is, however, no 
ex]>lauatiori given in the Act as to what these arrears may he, or whether, in 
regard to any particular form or kind of rent, the arrears meant by this section 
are arreai’s of the same kind or form of rent; in other w'ords, whether, in the 
case of a grain-rent, the arrears here intended are arrears in grain or according 
to their value in money, 'fhero could, of course, be no difficulty whore the 
stipulated rent is a money one, and a suit for a year’s rent in grain brought 
immediately upon the rcijt becoming duo could be easily worked out to decree, 
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wliich would be for the deliveiy of the stipulated quantity of grain. But the 
claim made in the present case is not only for arrears of rent, but for arrears to 
be made good not in grain, but in money. Such a claim in the form of 
damages could, of course, be made in the Civil Court. But is such a claim for 
rent to he sued for in the Revenue Courts ? In other words, is the suit in the 
present case a proper application of s. 93 of the [220] Bent Act ? It would 
almost appear to be not. But, on the other hand, there are difficulties. It is 
not easy to understand how arrears of grain-rent can be recoverable at aU, or 
can be even made intelligible excepting in regard to their money-equivalent. 
I observe that the Assistant Collector refers in his judgment to certain decrees 
which had been obtained by the plaintiff against his tenants for arrears of rent, 
and it would have been desirable to have seen these decrees. If the rent in 
those oases was also a grain one, what did those decrees, being decrees for 
arrears, give the plaintiff V Did they decree the arrears in grain, leaving the 
rest to the execution department, or did they directly decree in money ? It 
would have been interesting to have known this. But we must dispose of this 
reference as best we can on the papers before us. Sui)posing a decree for 
arrears of rent payable in grain, how can such a decree be executed by tlie 
Revenue Court ? Strictly it ought to be a decree for si)ecific performance. But 
how can there be specific performance witli respect to arrears of a grain-rent 
extending over several years; and what kind of grain is to be delivered at the 
end of the jjeriod ? Not surely and specifically the particular grain which alone 
can be had at the end of the period ? Thus, in the present case, the claim is for 
arrears for 1278 to 1280 Fasli. Would the delivery for the whole period of 
the grain of 1280 be valid performance on the i)art of the defendant ? Unless 
there be some facilities, of which T am not aware, in the execution department 
for conx'ersion into money, sei-ious difficulties present themselves to my mind 
against such jjroceduro. Mr. Justice PEARSON, with reference to the summary 
procetlure provided by s. 43 of tlie Act without having recourse to a regular 
suit, very jicrtinently remarks that such a suit " would be of little use if the 
tenant had already aiiprojiriated and dissipated the whole crop.” No doubt, 
unless you allow tlie landlord to sue for the money-equivalent for the produce, 
a suggestion which apjiears to me to be pregnant with some relevancy to this 
reference. This s. 43, it will be observed, does not enact that if a landholder 
does not avail himself of it he shall have no other remedy; nor does it follow 
that liecauso this section has not been acted upon, therefore the landlord may 
not fall back upon s. 93 and sue in the Revenue Court for his arrears. On the 
whole, the conclusion would seem to be that, as suits for airears of rent are 
exclusively cognis<-[221]ahle by the Revenue Court, they can only lie so 
where grain is the rent, either by the claim for a money-equivalent being 
allowable in them, or by the decree in them being made capable of being 
satisfied in money; otherwise it seems to rne tliat a suit for arrears of a 
grain-rent can in no case be instituted in a Revenue Court and that s. 93, 
therefore, has no application to such a suit. But this would lie a conclusion 
rather too violent. I have little doubt that the intention of the legislature 
was to give every reasonable facility for recovery of such arrears as are 
mentioned in s. 93, and I think we may help that intention ,by holding 

and that such recovery may either be made by a claim to that effec^m'lEe’' 
plaint, or by allowing the decree to be executed to the same effect. 

It is not without doubt and hesitation that I have formed this opinion, but 
it suggests a view of the question before us which appears to me to be the only 
one that can possibly be entertained, unless we hold that, in no case, can arrears 
of rent in grain be recovered in a Revenue Court, s. 9S notwiths^ding. 
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The argument maintained in the judgment of my honourable and learned 
colleague, Mr. Justice TURNPm, is unfavourable to the jurisdiction of the Eevenue 
Court, but he says that suits of this nature have for a very long period been 
regarded as suits for rent, and tried in the Eevenue Courts, and he points out that 
in Mr. Thomason’s Directions to Eevenue Officers such suits are mentioned as 
cognizable by the Eevenue Courts. These may be very proper considerations, 
although I must remark that Mr. Thomason’s work, however useful, is not a 
legal authority, and I could not allow it to influence my mind on the law of any 
ease. • What I go upon is not so much the habits or customs of the authorities 
in such matters, or the sentiments or ideas contained in Eevenue Books, as our 
duty to recognise the legal necessities of the Eent Act, and to make the law and 
procedure provided by it reasonably practicable and available for the purix)so8 
for which the Act was enacted. My answer, therefore, to this reference is in 
the affirmative. 

Pearson, J. —The question referred to us for determination must, in my 
opinion, be answered in the negative. If a tenant agreed to make over to his 
landlord a certain ixjrtion or proportion [222} of the produce of the holding, 
or tlie money-value thereof luscording to market-rates, as rent, a suit for the 
recovoi*y of the rent in eitlier form might doubtless bo brought. But the 
question referred to us imports or implies that the rent is payable in grain only ; 
and this being so, it is imi) 088 ible to hold that the money-value of the grain is 
the rent which the landlord is entitled to demand. Wliat is really sought in 
this suit is not the stipulated rent, but an equivalent for it; or, in other words, 
damages for the tenant’s breach of contract by having failed to pay it. A suit 
for damages on account of such a breach of contract would be not in the Eevenue, 
but in the Civil Court, and the ireriod of limitation applicable to such a suit 
would not bo the same as that which a])plies trf a suit for arrears of rent under 
8. 94, Act XVIII of 1873. Section 43 of that Act ])rovides a mode whereby, 
whenever rent is taken by division of the ])rodiice in kind, a landholder may 
summarily obtain his share of it, without having recourse to a regular suit, which 
would be of little use if the tenant had already appropriated and dissipated the 
whole of the crop. 

Tupner, J.- -The 93rd section of the Eent Act doclai'es that, excoj)t in the 
way of appeal as thereinafter provided, “ no Courts other than Courts of Eevenue 
shall take cognizance of any disimte or matter in which any suit of the nature 
mentioned in that section migitt be brought, anti such suits shall be heard and 
determined in the said Courts of Eevenue * * * and not otherwise.” 

The terms of this section admit of a very wide construction. Eeoding the 
paragraphs separately, not only is it declared that such suits as are mentioned in 
the section are to be tried only in the Eoveque Courts, but there is also a 
direction that no Courts other than Eevenue Courts are to take cognizance of 
any dispute or matter in which any suit of the nature mentioned in the section 
might be brought. 

If this direction be construed strictly, there are classes of cases constantly 
entertained by the Civil Courts erroneously. There are disputes and matters 
in which suits of the nature mentioned in s. 93 might be brought in the Eevenue 
Courts, but of which the Civil Courts take cognizance for the puiqrasc of 
granting other relief than could be granted by the Eevenue Courts. If those 
[228] Courts ought not to entertain them, the provisions of the Eent Act 
worked a far more extensive change than has been generally understood. 
Possibly the proper construction of the first paragraph of the section, reading it 
with the second, would^ be this, that it prohiBits the Civil Courts from 
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ontertainin^ claims when relief substantially similar to that sought might be 
obtained by a suit in the Revenue Court of the nature mentioned in s. 93. 
Otherwise J can conceive instances in which suitors would be debarred 
from obtaining relief which, bfrforo ti»e passing of the Act, they might havo 
obtaint'd in tlic Civil Court, and whicli the Revenue Court is not oompotent to 
grant. 

I cannot tlien rest the conclusion at which I have arrived altogether on 
the ground tliat, if this suit be not a suit for rent, the dispute or matter is 
one in w hich a suit for rent might bo brought, and that the jiuisdiction of the 
Civil Courts is excluded. 

Tliat tile suit is not strictly what would be tonued a suit for rent is, I think, 
clear. Rent i.s defined in the Rent Act (and the definition expresses the ordinary 
sense of the term) as meaning “ wliatever is to ho paid, delivered, or rendered 
by a tenant on account of ins holding, use, or occupation of land.” It was 
admitted in t!u' c‘ nir.-o of the argument that tlie suit was bi’ought on an 
alleged contract, cv understanding to deliver a certain share of tlie crop as 
tlie rent of the holding, and there was no contract or uiulerstanding to pay 
moiiej in I’le event of a failure to deliver the shsire ol tliocroi). If the contract 
or understanding had l)een in the alternative, for the delivery of the crop or its 
market-value at the <late on whicli delivery should liave been made of the sbaro 
of the crop, then a suit for the share of the crop or a suit tor its money-value 
w'ould have been a suit for rent : it would have lieen a suit for that which was 
to he paid, delivered, or rendered by the tenant., but inasmuch as in the case 
referred tliei e was no 'Uich alternative contract, the only suit for rent in its 
strict sens ' wliich tlu' ht'ifllord could have hniuglit w'ould have been a suit for 
the slia'.e of tiie erop, and in claiming the; money-value of the crop lie is claim¬ 
ing not /Old. hut fl'iinagos or compensation for the non-iiayment of rent. I 
would here no'tico t’' it !''e decision of the Sndder Court in Phull'^o K'ioorrr r. 
Inniuon (S. I). A. llej),, X.-W. J^., 1H()<1, vol. ii, 671) has been ovorruleil 

by innumerable j.224j rlecisions of this Court, and the suits of the nature of 
that suit arc now hi-ought in the Civ'il Court and tried as suits for damages. 

In a strict seii.-.o, then, 1 cannot allow that the suit out of which this refer¬ 
ence arises is a suit foi rent, hut suits of this nature have, 1 believe, for a very 
long period been rcg.irded as suits for rent and tried in tlie Revenue Courts. In 
Mr. Thomason^; Directions for Collectors of I.<and Revenue, 8. 265, they are 
cxpresslj' uientione;! as suits cognizable by the Revenue Courts. Wlitui Act 
X of 1859 was in force, and subsequently to the passing of Act XVlIl of lH73, 
I believe 1 am right in asserting Ihat such suits have been instituted in the 
Revenue Courts as rent suits, and lu'ard on apjioal by this Court, and that 
hitherto n.) ohjectu>n lias been taken to tlio comiietency of the Ri'vouue Courts 
<o entertain the ni. On the other hand, I do not remember any case in which 
such a suit lias been institutod in the Civil Court. Cnder these circumstances, 
1 think the rule cunais ciirlt/; lc.r ciirire should he ai>plied, and that we should hold 
that such suits, although they may not he strictly suits for rent are to be 
regarded as embraced in that t(!rm in s. 93 of tlie Rent A<tt, and that the large 
terms in whicli the first paragraph of s. 93 is couched may fairly bo read as 
])rohihiting the Civil Courts from entertaining a suit of the^nature mentioned 
in the reference. 

Spankie, J. ■ I'lio claim liere W'as for the balance of tlie corn-rent of the 
sir land in suit, aiiu i nling to Rs. 29-1-2, being the market-price of tho grain 
to which plaintiff wat; entitled as his share of the produce from 1278 Fasli to 
1280 Fasli. 
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The defendant entirely repudiated any relation of landlord and tenant 
between the plaintiff and himself, and urged that the land on account of which 
rent was claimed had been in his possession as his sir, ho being a sharer in tlie 
malial. 

The AB.sistant Collector found that the farmers (they are tlius described by 
the Assistant Collector) of the plaintiff’s share, and other sharers had always 
received corn-rent out of the produce of the land in suit, and other lands pay¬ 
ing rent in kind, and hold by the defendant, in pi’oportion to their shares. In 
1278 Fasli, plaintiff’s land was released from possession of the farmers and 
defendant was found to be in arrears. He also found by [225] reference to 
the Revenue Court’s decisions tliat the plaintiff in this suit and other shaiers 
had broxight suits against their tenants for arrears of rent of their shares and 
had obtained decree. The defendant was a sharer in the mahal, but he was a 
cultivator only of the lands on account of which rent was claimed. He made 
no objection to the amount of tho ])rice of grain. But the Assistant Collector 
made an inquiry and found that it luid been entered correctly in the balance- 
sheet furnished by the patwari according to tho market-rate. He, therefore, 
made a decree for the sum clauued. 

There w’as an a])peal to the Collector. It was urged that as the Assistant 
Collector had admitted tliat defendant was a sharer in tho mahal, he cotdd not 
decree against him for rent, and that defendant held the land as his sir and 
not as a cultivator. The Collector held that tho evideric,e in support of the plea 
tiuit plaintiff’s lessees used to get a portion of the produce of these throe bighas 
was unworthy of credit. I’he jdaintiff allows that he never received a share 
of the rent, and therefore tliere was no custom of previously receiving a share 
of the rent ])rovod. Ho also found iho land to ho def(mdant’s sir. 

The Judge in rp))eal held that tliere was proof tliat the vent had been 
received by iilaintifl’, who distinctly deposed that he had received it, and during 
tho lease tliat tho lessees had received it. There was no proof that defendant 
had ever held these lands in any other character than as a cultivator. Tho 
land xvas not his sir. 

Amongst other ideas in special appeal it was contended that an action for 
the value of grain was not cognii^ahlo by the Revenue Court. The Division 
Bench before whom tho appeal M'as heard has referred tho following question 
to the Court at large—whether, when vent is iiayahle in grain, it is coinjietent 
to the landlord to sue in a Revenue Court for the equivalent in cash. 

It has been necessary to set out tho facts in order that xvo may thoroughly 
understand the question before us. In my opinion the suit cannot he regarded 
as merely an action for the value of grain, or as one for damages on account 
of rent wrongly withheld. It is substantially a claim for rent to which tho 
jilaintiff considers himself entitled, and which the defendant refuses to pay, as 
he sets [226] up his own proprietary title. The rent is ])ayable in kind after a 
division of the produce. Now rent under Act XYTIT of 187:i is defined to be 
whatever is paid, delivered, or rendered by a tenant «)n account of his holding, use, 
or occupation of land. Where rent is due and withheld, tb.e remedy provided 
by Act X of 1859, which had not been rei)oaled when the cause of action arose 
in this ease, was diltraint (Act X of 1859, s. 112) or a sururnary jiction. But 
distraint could have been had for a balance of one yeai’ and no more O^ct X 
of 1869, s. 113). The present suit is for a balatice of three yeaj's. Under the 
now law, as under tho old, the j'loduce of all land in the oc-cupation of a 
cultivator shall be deemed hypothecated for tho ix^t payable in respect of such 
land (Act XVIIl of 1873, s. 5G), and under s. 43 of the Act provision has been 
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made in cases where the rent is taken in kind by division of the produce, or by 
estimate or appraisement of the standing crop, or other procedure of a like 
nature requiring the presence both of the cultivator and landholder. If either 
the landholder or the tenant personally or by agent neglect to attend at the proper 
time, or if there is a dispute as to the amount or value of the crop, an appli¬ 
cation may be made by either party to the Collector requesting that a proper 
officer may he deputed to make the division, estimate or appraisement. After 
following the procedure set forth in the section, written authority shall be given 
to the party applying for it to divide the crop or cut the crop. But this section 
would not apply to a case like the one befoi'e us, in which rent is claimed for a 
period of three years. Moreover, s. 43, in my opinion, contemplates a case in 
which there is no denial of the relationship of landlord and tenant between 
the parties, and in which it is not disputed that the rent is ordinarily taken 
in kind by division, or by estimate or appraisement. It would not apply to 
a case in which the tenancy was denied and proprietary right was asserted 
by the i)erson occupying the land. The procedure to be followed under s. 48 
is a summai’y one for t)ie imrpose of enforcing division when the crop, already 
hypothecated to the landlord, is ripe, and the latter is at libei*ty to take his 
share of the produce as his rent, the rent being due when the crop is ready to be 
cut or is cut. But I do not xinderstand that the re^nedy provided by s. 48 would 
[227] deprive the landlord of his right of action under s. 93 for arrears of rent. 

Prior to the passing of Act X of 1859 the landlord was at liberty to 
distrain the crop of his tenant for rent due for one year; but, if ho did not do 
so, he was at liberty to bring a summary suit for the arrear. So, as noticed 
above. Act X provided similar remedies, which have been continued under 
Act XVIII of 1873, and indeed enlarged as regards cases in which the rent is 
payable by division of tlie produce. But tliore is notliing in s. 43 which bars 
recourse to any other remedy provided by the Act. Nor does s. 93 bar any 
suit for arrears of rent that is not paid in cash. Bearing in mind tiiat rent is 
whatever is to be paid, delivered, or rendered by a tenant, it would seem to me 
that tlio suit would he for cash-rent, for rent payable in kind, or, if the produce 
itself is not to be had, that a suit would lie for its equivalent in money. It is 
clear that when a crop is ri})e it must be cut, or it would wither and be lost, 
and if cut, a share of it could not l>e recovered in a summary suit under the 
Act, for the grain would Iiave disappeared, or if not cut, it would be worthless 
as some time must elapse before a suit could be brought or a decree obtained. 
Again, the dispute ma> bo one, as this is, in which the right to recover any 
rent is denied, and if there could he no suit under s. 93, then the landlord 
would be dejirived of all remedy under the Act, or he must have recourse to 
an action in the Civil Courts, and if so, what becomes of the ]^rovision of 
s. 93 that, excei)t in the way of a])i>eal, no Courts other than Courts of Bevenuo 
shall take cognizance of any dispute or matter in which any suit of the nature 
mentioned in the section might be brought, and such suits shall be heard and 
determined in the said Courts of Revenue in the manner provided in the Act 
and not otherwise ? .Amongst these suits are suits for arrears of rent on 
account of land or on account of any rights of pasturage, forest rights, fisheries, 
and the like. In sucli suits the plaint is to state tho subject-matter of the 
claim. Now merely looking at the plaint in this case, the subject-matter of 
the claim is that the landlord wants his rent and nothing else. It has not 
been paid for three years, so ho cannot get the share of the produce in actual 
grain, therefore he asks for the equivalent, i.e., the max'ket value of the crop 
proportionate to the share to which ho was entitled. [228j It is not urged by 
the defendant that tho suit AVas biul because a claim could not be heard in tho 
Revenue Court for an equivalent in cash of the share ^f the grain to which tho 
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plaintiff was entitled as rent. It was not so urged in appeal until the case 
oame to this Court. Prior to the passing of Act X of 1859 it was the custom 
of our Revenue Courts to liear such suits as this. After quoting tiie law 
applicable to distraint, Mr. Thomson says :—“ By summary suit the landlord 
may establish his right to a certain quantity of grain, or its money-equivalent 
at the market-price of the day ” (Directions for Collectors of Land Revenue, 
s. 265). This section, it is true, has been superseded, but it indicates the 
practice of the Courts prior to the passing of Act X of 1859, which superseded 
the law on which the remarks in s. 265 and other seetions on the same subject 
are based; and, as pointed out above. Act X of 1869 re-enacted the same 
remedies, and Act XVIII of 1873 has enacted and even enlarged those of Act 
X of 1859. I cannot doubt that the same practice of suing in some cases, 
such as this, for the equivalent in money was followed as long as Act X was 

in force. T would here refer to the case marginally 
cited, in wliich the Sudder Dewanny Adawlat held 
that, where a zemindar sued a ryot to recover the 
value of half tlie produce of two fruit-trees standing on 
the cultivated land held by the latter, the suit was one 
for arrears of rent due on account of a manorial right contiguous to a forest 
right and cognizable under cl. 4, a. 23, Act X of 1859. It will be observed 
that the Collector in the case now before us calls attention to the fact that 
rent had been taken from the defendant and other tenants in the village in 
which the parties reside, and I apprehend from his remarks that these rents 
were payable in the same way as the rent in this suit is said to he payable— 
that is, in kind. 

I may add that in the Lower Provinces sints of this nature 
are heard and determined under the Bengal Revenue Act. 1 find 

in the case citod in the margin that it was held, 
recover money due on payment in 
’’ ’ kind for the use of plaintiff’s land by stacking timber 

thereon, that the claim was of the nature of one for rent. In this 
[229] case the suit “ was in substance a suit brought to recover money duo, or 
the value of a certain proportion of goods w'hich ouglit to he ])aid in kind.” I 
cannot say whether this particular suit was brought under the Bengal Revenue 
Act (VIII of 1869); possibly it was not so brought, but whether it was so or 
not, it is a case which shows that a suit may be entertained for money due or 
the value of a certain proportion of goods which ought to he paid in kind. The 
case now to be cited was one for airears of rent and brought under the si)ecial 

Revenue Act. The rent was said to have been payable 
Bihee Jan v.Bhajul Singh in kind, and the plaintiff’s suit was for the value of 
(21 W. R., 438). liis share. So again, in another case, the suit was for 

arrears of rent, and with respect to a portion of the claim 
the Court remarked:—“ In respect to what are called cesses, we think they 
are not so much in the nature of cesses as of rent in kind {Budhna Orawan 
Mahtoon v. Jugesmr Doyal Sing, 24 W. R., 4).” In this case money was sued 
for. I notice these cases to show that suits, such as this is, appear to have been 
admitted without question, and such a plea as that raised in special appeal 
which has led to the present reference was never, as far as I can discover, 
brought before the Calcutta High Court.* 

Looking therefore at past practice, at what appears now to be the practice 
of the Courts, having due regard to the definition of rent in Act XVIII of 1873, 

• See MuUick Anianut Ali v. Wcloo Pasev, 25 W. R., 1^, whoro a similar plea was raised, 
with a reference to Act VIII (Bengal) of 1869, the Calcutta High Court ruling that a suit for 
the value of rent payable in kfhd was cognizable under that Act. 
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to tlio fact that the jurisdiction of all Courts but the Revenue Courts is barred 
in these I'rovincos in suits -which arc of the nature of those mentioned in s. 93, 
and consideriii{< that the suit before us is one substantially and entirely for rent, 
I would say, in answer to tlie reference, that the landlord is competent to sue 
in the Rovomie Court for the equivalent in caali where rent is pa/able in grain. 

Oldfield, J.- 1 concur in the view' taken by Mr. -Tustico SPANKIE on the 
question referretl and in his proposed answer to the reference. 


NOTES. 

ISrv also 1 C . W. N. .5.).] 


[230] ArrELL.\TE CIVIL. 


Tlir 'MMh Mi'U, IH4IL 

PjjKSKN'I’ : 

Sir Robert Stl'aut, Kt.. Chikk .Ii-stice, and Mu. .Idstice Pearson. 

Skinner.Plaintiil 

vcmti.t 

Orde and others.1 lyfendants.' 


Act-VIII of fi. -tOS — J’tiiipcr mill—Justiiiition of suit ~ Presentation 

of phiinl — Lnnitalton, 

\Vher« an applic.itiun for ponnisMoii to in frnini jiOHjM’riif is numberod and rt'gistorcd, 
and dotmod to bt; the plaint in tlio suit, not in r-ons, rptof ])roof of the piaintifT's 
pauperism, but in consoqucnct- of liix iibandonitip; Ins cLnin to sue as a paiip;'r and )).'iying for 
the stiimps retjuired for tin- instilnliun of the suit, the dato of .such paynu-nt, and not the 
date of the application, must In- takon, in computing Lhc p.-ricsi of limitation, to bo the date of 
the pre.sontation of the plaint and tlie ristitiition of the suit.* 

The plaintiff in this suit pro.sonted to the Suhordinate Judge of Meerut on the 
2l8t February 1873 a i)etition for leave to sue as a pauper. This petition con¬ 
tained a statement of his claim to certain iiriinoveahle in'oj)eJ’ty and such parti¬ 
culars as are required in a plaint, the cause of action being stated to have arisen 
in August 1861. After various proceedings to which it is urinecessary for the 
pui'poses of this report to refer, the 27tli November 1H74, was fixed forbearing 
the application ; but on the 27th November the idaintiff, instead of following 

* Regular Appeal, No. ll.O of 1875, from a decree of the Suburdinaic Judge of Meerut, 
dated the 6th July 187.5. 

t Where an application to sue .as a ]>aupcr is graiitcd, and nuinbcred and registered as a 
suit, the period of limitation should be reckoned, not from the diiy on which the application 
was granted, but from the day on which it was prcHenttid- -,S'w/rt Itkm y. (Joluk Nrtth, Marsh, 
174 ; 8. C., 1 Hay, 378, and Ind. Jur. 67 ; Jiii»o Pershml Myice v. Knnye Jieyec, 1 W. B. 341 ; 
VinayaJc K. iJhavec v. lituiu Ji. tiamvat, 4 Rom. 11. C. Li. A. C. J., .’K) ; and hoc the Indian 
Limitation Act, 1871, n. 4, Explanation. 







up liiB application, filed the stamps 'i^equ&iU for the institution of the suit. On 
the 29th December the SuhoWJfi[Jaie''Ofidf^l£ltil^ited that the application should 
be numbereti and registered, and deeined to be the plaint in the suit. 


At the hearing of the .duitUh'0'''SubC(Wiryfeo Judge held that it must l)e 
taken to have been instituted ox^^Uhfi 27th November 1874, and therefore 

dismissed it as barred by limitation. 

..I .^a^ •//. . ’ : 'f '..IJIi'J , ]/• J'l T,t t .'I" 

The plamtuT ai)pea]od against this decision to the Higli Court. 

•Mr. C'ow/(yM^r|djP^indit Lai, for th^^i^^ijiollapt.. ,j 

Mr. Mahiiiuod, tlie Junior Government Pleader (Babu Vioarka Nath 
Banerji), and Pandit Ihshamhar Nath, for the ItespondcMits. 
r—' -J '■* ' •> .... " J ■' U li I 

1.231 j Tlio Judgment of tlie Court was as follows : 


. Thecaut^e ol actioi? in this ^ acor^iuid fc i tlio jilaiutilt in August 18G1, 
wlien his'fal'lier died'; and t'lio period dmiug wliieh the suit’might legally be 
bl'otfgfiV Vi l2 yoAK. If 'the ‘suit 'win be held to have been lti4tituted t/n the 
At’-'Pebrdary* 'tlie date oh 'Which thij a])plication fdt'ijjerinission to ftfte 

in forma paiiprns was liist presented to tlie Subordinate Judge iit Meerut,' it‘is 
clearly within tiniOi; and there win beno <loiiht that, liod the application Of the 
2iRt ifclebruary >1878, been granted, the suit would rightly be deemed to imvo 
ilieen instiMrtwl on that date. But that application no\w was granted, and was 
iindeeii virtimlly withdrawn on the 27tb Noveihliecr 1871, hv the jdaintill's 
otter to pay the amount of tlie fee chargeable on the plaint under*'>the Court 
•■Fees'Aet before < the inquiry into hm )miipei‘istn had been conelutled, and liis 
ap])lication was not numbered and registered and assumed to be the plaint ni 
.,1jlu‘ ^lip|pvav^siqni{> pf f,. ,308, Act Vlll of consequence f>f 

p^roqf ^ylj/lu^ ipaqppr^^n, but) in confeipiypce o1 llie payment ,by Inin ol the 
Jprf^Pf^; fpes Ihij. |tjli(d'ypr,o\7{iion ui, thfi.law which allo\y^,ll}e ,q)pheati()h 
presented under h. 295) of the Code to be ileeined Ihe ]}lamt in the suit when 
'sucli oiiplicnAion ihns been'in* eftecti ibvokvd and superseded by the payment of 
the fees chargeable under the Court Fees Act. Tn such a case wo ConeCivo 
ithat thbdatb'Af the phesenfiktion rtf the plaint and institution of thb suit imist 
be tf^kfen'tb ho tho'da({e^f th^'payuieik of tjve fees : and wo arc^therefore unable 
.^1 fcifW't I las piiwl i,n .dechymgi.the pre^eqt suit to have 

ueeii institutuiix situr the lapse of theipei’iod .allowed liy the law*. We liave no 
alteikiattvo hut to dismiss the appeal With* oost.s. ‘ i 

V> 'll mi'll \ 1 I I I I 1 , ' 

)' f ’ I I'' 


MOtES. 


pi fi,, ** I i > / 1 * < I • * • * , ’ 1 % * * 

t This caHo was revised and remandod b\ Lhe UoiiuwIt stv#! 
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BAM AUTAB &0. V. 


[1 AU. 381] 

APPELLATE CIVIL. 


The 29th May, 1876. 

PuESENT: 

Sib Robert Stuart, Kt., Chief Justice, and Mb. Justice Pearson. 

Bam Autar and others.Judgment-dobtors 

versus 

Ajudhia Singh and others.Decree-holders.* 


Execution of decree—Act IX of 1871, sch. ii, 167 — Limitation. ‘ 

An application for tho |)artial oxraution of a joint dccroo by one of the [232] decrec- 
holdora is not an application nocording to law f and consequently has not tho effect of keeping 
the decree in force. J 

Whore a decree of the Suddor Court awarded costs in tho lower Court to certain defendants 
separately and to eight sets of defendants collectively, and costs in tho Sudder Court to throe 
sots, and the only applications which were made for execution of the divr(>e within the period 
of limitation were made by ono of the defendants to recover his costs in the lower Court and 
n fractional share of the costs in tho Sudder Court awarded to his sot of defendants, a subs^ 
quont application by him and the other dofendants for execution of the decree was held to 
be barred by limitation. 

The judgment-debtors in this case had sued 126 defendants to recover the 
value of certain property. The Court of First Instance, on the 30t!i May 1862, 
gave them a decree against [233] thirteen of the defendants for a portion of 

* Miscellaneous Regular Appeal, No. 50 of 1875, from an order of the Subordinate Judge 
of (lorakhpur. dated the ‘JHth July 1876. 

+ See also Dalkistuityn v. Mahomed Tazam (H. C. R., N.-W. P., 1872, p. 90); Rot 
Dnmodur Daas v. Bholanath (H. C. R., N.-W. P., 1870; p. 413); Prawiath Mttter v. 
Mothooramth Chitckerhutfy (6 W. R., Mis., 64); Maharanee Indurjeet Koonwar v. Maznm 
AH Khan (6. W. R., Mis., 70); Thakoor Daaa Singh v. Luchmeeput Doogur (7 W. R., 10); 
Judomath Roy v. Ram liuksh Chuttangee (7 W. R., 536); Puma Chandra Mookerjee v. Sarada 
Charan Boy (3 B. L. R., App., 21; B.c. 11 W. R., 241) ; Huro SunJenr Sandyal v. Taruck 
Chnnder lihuttacharjee (11 W. R., 488); Indro Coomar Doss v. Mohinee Mohun Roy (15 W. 
R., 159); Nnbo Kishore v. Anund Mohun (17 W. R., 19); Vaez Bukzh Choiodhry v. Sadut Alt 
Khan (23 W. R., 282); and Nund Commr Foulehdar v. Bunso Copal Sahoy (28 W. R., 343). 

{ Tho docisiouK under s. 20 of Act XIV of 1869 (corresponding to Act IX of 1871, 
sch. ii, 167) may be summarisad as follows:— 

(i) It has been held in Chooa Sahoo v, Tripoora Duti (18 W. R., 844) that, when a decree 
is passed severally in favour of a number of persons distinguishing a certain portion of tho 
aggregate amount decreed us payable to each and one of those persons takes proceedings in 
execution for the recovery of his own portion, such proceedings do not ko^ the decree alive 
for tho benefit of the others. 

(ii) It has boon held in Brijo Coomar Mullick v. Ram Bukzh Chatterjee (1W. B. Mis., 2) 
that when a decree is jiassed joiritly in favour of a number of persons and one of those persons 
is allowed under s. 207 of Act VIII of 1859 to proceed for the recovery of the whole amount 
decreed, proceedings taken by him keep the decree alive for the benefit the others. JoM/roo- 
niaaa Khatoon v. Ameeroonisza Khatoon (6 W. R., Mia., 69) would seem to have been a case of 
this class. 

(iii) In cases whore the decree has been joint, but one of tho deoree-holden has been 
allowed to take proceedings to realize what, as between him and the others, hae beat 
regarded as his share, or where one of the heirs of a decree-holder has taken proceedings to 

* 
t) 
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the sum olainied, dismissing the suit against the rest. Eight of these thirteen 
appealed to the Sadder Court. The plaintiffs also appealed against so much of 
the first Court's decision as was in favour of the defendants. The Sudder 
Court, dismissing the plaintiffs’ appeal, reversed the decree against the 
defendants, including those who had not appealed from the decree. The decree 
of the Sudder Court, dated the 31st March 1864, awarded costs in the Court of 
First Instance to ceHain of the defendants, among whom was Ajudhia Singh, 
separately, and to eight sets of defendants collectively, and costs in the Sudder 
Court to three sets. On the 23rd March 1867, exeoution of the decree was 
stay^ pending the determination of an appeal preferred by the plaintiffs to the 
Privy Council. On the 11th February 1870, the Privy Council reversed the 
decree of the Sudder Court so far as it reversed the decree of the Court of First 
Instance and restored and afiirmed that of the Court of First Instance. 

On the 7th September 1871, an application for enforcing the Sudder 
Court’s decree by the imprisonment of the judgment-debtors was made to the 
Court of First Instance by Ajudhia Singh, who sought to recover his costs in 
that Court and a fractional share of the costs in the Sudder Court awarded to 
his set of defendants. On the 8th September the Court directed notice to issue 
to the judgment-debtors to show cause on the 27th September why the decree 
should not be executed against them. On the 28th September the Court 
directed them to be arrested, and fixed the Ist November for the further 
hearing of the application. On the 7th November it directed that the 
application should be struck off, Ajudhia Singh having failed to deposit 
talabana. On the 13th August 1874, Ajudhia Singh made a similar application. 
This application was also struck off owing to liis failure to deposit talaliana. 
On the 20th May 1875, application for execution of the decree was made 
by him and the other decree-holders. The judgment-debtors objected 
that execution of the decree was barred by limitation, but ttm objection was 
overruled by the Court of First Instance. 

On aijpeal by the judgment-debtors to tlie High Court, it was again 
contended that execution of the decree was barred by limitation. 

[9U] The Senior Government Pleader (Lala Jiiak( Panluui) for the 
Ap];)ellants. 

Lala Lalta Parshad and Lala Kashi Parshad for the Bespondents. 

The following Judgments were delivered by the Court;— 

Stuart, C.J. —^The application of the 7th September 1871, prayed only for 
the partial execution of the decree and had not therefore the effect of keeping 
the decree alive for the other defendants. The same may be said of the 
application of the 13th August 1874. The application of 1871 itself is before 

realize his share of the decree, it has been held that such proceedings, even where irregular 
(soo note (1) atipra), kept the decree alive for the benefit of the others —MaJiaranee Itidurjeet 
Koonwar v. Mazum Ali Khan (SYf. B., Mis., 76); Aziziumisaa Khatuny. Soshi lihuahan 
Bote (2 B. L. B., App., 47 ; S.C. 11W. B., 343); Shib Chunder Doss v. Bam Chunder Poddar 
(16 W. B. 29) and cases there cited. 

Whore there is a decree against a number of persons, it has boon hold 

(i) That where such decree is against all jointly proceedings taken to enforce it against 
one keep it alive against all —Shaikh Bunecad Aft v. Juggeamr Singh (6 W. B., Mis., 25); 
Moheah Chu/nder Biswas v. Sreemntty Taramonee Doaaee (9 W. B., 240). 

(ii) That when such decree is against the defendants separately distinguishing the shares 
payable Iw each, proceedings taken against one do not keep it alive against the others—soo 
Wise V. Bajnarain Chuckerbutty (10 B. L. B., 258), by Full Bench, adopting the view taken 
in Stephenaon v. Unnoda Doaaee (6 W. E., Mis., 18), and Khema Debea v. Kumolakanb 
Bvkam (10 B. L. B., 259 note; 8.C., 10 W. B., 10) and overfilling Mo/tesk Ctvunder Chowdhry 
V. Mohm Lai Sircar (8 W. B« 80). 



?ltEf RAM AUa£G8U^d. Xui^AaDJSmALBmOHA^q. [1876] 


*i:im)(BlnSti)b»dif£dalt'tDitihde]t8t»ndllhct«ria^}SK)tinitent£b|^iib^ihB(HfntfeanvtAtwM{]^dJ 
" btoni «xpeated(((i«;j8do«&edM K]d:'lDe(nlfi^iii»FqvM)l^ ai]SiUo&a:k»id)bi^ 

m'^bOfujancMtin .wi’bhi o4>h£lr .ddfeAdaiaib»,/ja)nd'aiso/ttbs jiadfi(U>bati'.Jofj(Abef^iil'(t^it 
Ootiihoa,,'an4'it thejajbrocqeddirr^VvAB tbe'i3!tber'pti»9oii)Bl4o.nW j«^;«ieiwJ)BxjeieufeO- 
.'ioig.'ifaie ddoreo. nndiinilJieidqcted.ldiitiJBjmtiCiCHivrt’d ooets>Arq; 0 c 4 »^Ate^y;iicualfcm:^ 
1tI( ray. IniMTi«,; whiles theijo6at8/of,tbi0! Bdddet/;CoUtt,'j«ii)ribuiitlky| fibo’, Bfet>966!- ISijOio 
a?i 0 lebierod .i;rf. uuy.'.'ivaMiiiA/'apd .itti t'h»ad>;o{!rtho ib(the«:;|>«9QttSy fidJ0«fclv»l-^^^^^ 
?wjb6!dj^^notijoirx i» •exbo»tii»ft,4;b(» jtleore!0*il! 

Iwlltk eiiaro, vl«aving>0ilt)i;3>Orlltln»^thd;Ahdui'6 j9{^tihe'i(aidii}er8.Q!8t»^ aad'pmyjMuk) 
itjmayi bq unroali^jedi if^eaij)-thd -ii|idgw^t-debboTOvn tiTh«jt»piditP!bw4*i>ii«»^ 
apj>ertps to.'bavtt be©D(^n.-aiWflai;'f©i:iiS'}-jandiit©!rTto6injiofdcartetfWiy aBdfi,Pf^iwIyT 
resttriqtiBil .to .t}i& ^baird /qould. acarbslv .b»vq.^btod>ji^ed6i Abd difiWji'* 

in the fac 0 .<>fttlmhKtti^iqiSubRrdmAtd;.T»dg©!:cw)iJcWf'J»wvd)itoU«i.hi#ic&d«r 8 ;j(jtffili^ 
btl?i 8qp^©ral^qr 16171. 

ThiBidwrto ibi a jcanti'decare©,, jftpdo b(o: applicwMbiooifori litfe I'jartiabjBateeUtww) 
couldi keep ife aliv«, ior.the !ctefwida*te ,iJk-!«'.l«id'J')Si'And! Adudlvi»lS«BsWsiie,|»|»Ji !^) 
ca<)i<>nBi of / 187il,and J874<.liavSpg.lioieii etwdned to kie lawiniji»d«v,idUal:ip/»eeBti.«il.t 
it, in tlKf velry'iqlear iwd lamnistakeablei toynftu lito w.hjoh i hav# .iwlWAtedk W»iid>i 
not l»e a.vaileiliorf so'a© .to brii:^ ,tbeii|a«Beri»i .apidioation iwitiPUitije-t^^quy/eAra...! 
Ti»e ordw !thei'efove:iax!og»i59ing; and iprpceedjnjj i liineji ,it,jj@9i»uot)rkt8iaa)d. f 

appeaJ'iijiuetjbe.rtllciwefli'and vviib oq$ts.i.1 ,;j-:.ti-.. , ;j, y,i -t (.Kjtlj l«'>t-)-nii) 

' I' Pent^onii J.^^- lt apimm tiuiit thh exodtitiiob! ■nwta ''etay«diiivi 

]iliTHuaince Of thi e :C(Anri-'© ordbri'dated UBed-M'^cli/ilBfi^s Efl85i^'in'iieonsd4'aefiCf©«i 
ofr;an ap^ah lbing hitviugibbtmdadtgtifb'ih the Frlv.y-C6uuf£ll ag^uyt)tlie<'dedniet 
of'tho late ^luddee Coiu*tv>dtitedi3iet Maixsh' 1864.r'‘The appeal woetdifi^jKoeedidfl' 
by the Privy Councii'a decieey datod* ilOh Pebniiory 187’0.‘I vj;!/. .si! ri( i 

' ‘ ff lt he asautnocl that the applicatiOH teickvby AjiidfiiA Sltiilh-'idrifne'6H'thd' 
7th^ Sdi<tei’nbci' 'J871', 'Poe' tlMt 'dx^ciitidn'=of'*a'flnVAlT'*piirt'''6f‘tli(ef’'dyyiW 
A’itliin time, under art. 167, ' sch. ii, Abfi' l'X di* 1*871*, ils likidn't^bielorf'pWMyAt'Ad’ 


• tJ -lil't '■• f j. >*11 N"* ^ i 

•*' DcwriiHilohof . ' I'!-' I’criadJof liiiiStsii;ieii;r/ 
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within three yenrs from the dfifiiJ^itheEfMir’;^ tSifiSAil’s decree, it must, never- •• 
theless, bo held that, inasmuch as it prayed for the partial execution of a joint 
docr^, it was not an applicatiop. according .to law and had not the effect of 
keeping the decree in force. The'sariie^'remark'applies to Ajudhia Singh’s last . 
application of 13th August 1874, ; > ■! : 


Tlih''i)t6sl)ht''dj>ld{ilttiyA!' h^ 'Aj'hdhiA-'Singh' nbd'’'dliHd^ May 

l87J,ii«!itboreifoti*fr:bijy(Miifl' time, lil Would . ia’ecorflin/isflV' dhdrti^ the-i Alijjhiil'wiih' 
costs, and reversing the lower Court’s order disallow the apidication. 


•i- 1 . 


_h'iJM l)il 


'■ i.... _ iK/ii W 

Cl All. 235] 

,,.„.VITjSLJATjB qiVTJ.,, 


The Isl Jane, 1H7U. 

, M ■ .1.' 1. 1 , ■ ■ >1 . 1. iJ .. I ■! I I ' . • 

■■i , , , . PllESlilNT.t ‘ , 

Mr; dllKTICfli ANP MK. .TUSTltlK SPANKlfl. 

1 . . ' ,'i," i' I .(• ■■ ,, ■ r '. ' ■ ' 

Puran Mai......j lAstondant ..i 

: I. ■ oerms .■ 

■ • ' • 'Allkhan.Plaintiff.- 


AH VTTi of IfiM, ii. WO hxenifmi of decree Certifed pnrChiiticr. ' ' ' 

' I : . ■ ,;i- . . ‘ I ; : i • ■ • 

/I bUf;(jl^or d«c-1iirail|iini the cortilkd JiiVitiviii-yiari'baSi'r qI jniJiKirviJiibl.C! 

.. wiis iucid;i;, a trushii! Sh ju*lgJnpit-delitor, that thc: nua-jbaKtvivi i'’« Hiipiu 

wiji|i made vyith thv jnteiit w ddaying Jiiui’iu tl?<' Oj^wation of biij; dtwrou, atujii 

thjit lip. was at lUiwrfy to^apply for pxyautioiivagaiu.sb thu property .as tae j)roi)jarty ofibis- 
judgmont-clehtor. ; , , ; j; 

j/A'/d, following, Sohtin f ,all y. Oi/q d*ars}ut4, (I-h C. It.,,?jr.-VV,.; P,, p.,. 206) that 

s. ,200;|Aet yfjj pf 1860, wssjiii |)Q way,a.liar to tho.,suit, , 


As.'tjus; case'ineroly..folio we the ■ decision in Sohmi Lull v. Gycf Parshad, 
it is not reported in detail. ■' ' ' 


ill I ‘ 

A' 


kfOTES. 


!. I 


' t'At' tb wbdli"8i3iv‘ f»l7'C.' P. C. 1H82 opdriitt^'as Ur See liU (1894) 21 Cal. 519 ; '(I2l6i3)‘26'- 

.. 

*’Regular AppoalV 1^0. 18 6t ’ll^7fi, from a decree of the Subordinate Judge. ptBaroilly,,) 
dated the 2Qth Fpbpuivry JSTO. , , . . , ,, . i ' 







1 JUI. 286 AKHB BAM V. 

[286] FULL BENCH. 

The 1st June, 1870. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pbaeson, 

Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfield. 

Akhe Bam.Plaintiff 


versus 

Nand Kishore.Defendant.’^ 


Act XX of 1866, .s. 58 — Bond — Mortgage — Money-decree—Sale in execution. 

Thu obligee of a simplo mortgago-bond waH only entitled, under s. 53, Act XX of 186G, to 
a money-decree. 

Nothing passes to the iiuction-purchaHur at a sale in execution of a money-decree but the 
right, title and interest of the judgment-debtor at the time of the sale (see the following case). 

Where, therefore, a decree given under s. .53,t Act XX of 186G, declared the right of the 
obligee of a simple mortgage-bond to bring to sale the hypothecated property, and such property 
wa.s sold in execution of the decree, the auction-purchaser could not claim in virtue of the lieu 
created by the bond to defeat a second mortgage. 

The projjorty in suit, a 6-biswa share in a certain village, belonged originally 
to one Gardener. On the 10th November 1870, Mathra Das and Mulchand, 
the obligees of a bond for the payment of money personally, executed in their 
favour by Gardener on the 9th December 1867, in which the property was 
hypothecated as collateral security, applied, the bond having been siwcially 
registerotl for the amount secured thereby, under the provisions of s. 53, Act 
XX of 1866. They obtained a decree against him on the 22nd November 
1870, which was in these terms :—" The claim is decreed in favour of the plain¬ 
tiffs against the defendant and the hypothecated property.” The property was 
sold in execution of this decree on the 20th December 1873, and was purchased 
by the plaintiff. 

At the time of the sale the defendant in the present suit was in possession 
of the property under a mortgage from Gardener, dated the 5th January 1870. 


* Regular Appeal, No. 80 of 1875, against a decree of the Subordinate Judge of Aligarh 
dated the 18th May 1875. 

tCScc. 53 ;—Within one year from the date on which the amount becomes payable, or, 
where the amount is payable by instalments, within one year 
Enforcement of such from the date on which any instalment becomes payable, the 
agreement. obligee of any such obligation registered with such agreement as 

aforesaid, whether under the said Act No. XVI of 1864 or under 
this Act, may present a petition to any Court which would have had jurisdiction to try a 
regular suit on such obligation for the amount secured thereby, or for the instalment sought 
to be'rccovercd. 

The petition shall, whore a stamp is required by law, bear a stamj) of one-fourth the value 
™ prcscrib^ iot a plaint in sue* a suit, and may be amended 

" ^ ' by permission of lAo Court, and the statements in the petition 

shall be verified by the petitioner in manner required by law for the verification of plaints. 

On production in Court of the obligation and of the said record signed as aforesaid, the 

petitioner shall be entitled to a decree for any sum not exoe^ing 
’ the sum mentioned in the petition, together with interest at the 

rate specified (if any) to the date of the decree, and a sum for costs to be fixed by &e C^rt. 

Such decree may be enforcied forthwith under the provisions for the e^droement of 
decrees contained in the Code of Civil Procedure.] a 
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The plaintiff now sued to set aside the mortgage to the defendant and for 
possession of the property. 

. The Court of First Instance dismissed the suit. 

[2373 The plaintiff having appealed to the High Court, the Court (TUBNEB 
and Spankie, JJ.) referred the following question to the Full Bench, viz.: — 

“ Whether or not when property hypothecated in a bond is sold at auction 
in execution of a decree passed on the bond under the special provisions of 
s. 53, Act XX of 1866, the purchaser acquires merely the rights and interests of 
th& judgment-debtor remaining at the time of the sale or can claim in virtue of 
the lien to defeat a second mortgagee.” 

Pandit Bishamhar Nath (with him Munshi Hannvian Parshad), for the 
Appellant.—There is no prohibifjion in Act XX of 1866 against a Court granting 
a decree declaring the right to bWng to sale tlio property pledged in the obliga¬ 
tion. The appellant is entitled, in virtue of the lien created on the property 
in suit by the bond dated the 10th November 1870, to oppose all liens 
subsequently created. He referred to Movitazooddecn Mahomed v. Bajeoomar 
Dass (14 B. L. B., 408; S.C., 23 W. R., 187) and Bamu Naikan v. Subharaya 
MudaU (7 Mad., H. C. R., 229). 

Mr. Mahmood (with him the Junior Government Pleader, Babu Thvarka 
Nath Banerji), for the Respondent.—The decree in execution of which the 
appellant purchased the property in suit is only to be regarded as a money-decree, 
inasmuch as no decree could be given, under s. 53, Act XX of 1866, declaring 
the right of the obligee to bring to sale proi)erty pledged in the obligation as 
collateral security— In the matter of Itajnwhun Mookerji (11 W. R., 222); ih'iah 
Chunder Chotvdhry v. Kristo Soondnr Sandyalf' The purchaser at a sale in 
execution of a money-decree takes only the rights and intei’ests of the 
judgment-debtor at the time of the sale. * 

The opinions of the Full Bench were as follows :— 

Stuart, C.J.— My answer to this reference is tliat a decree passed under 
s. 53, Act XX of 1866, is and can only bo a mere money-decree, and that a 
sale in execution of such a decree can only give the purchaser the rights and 
interests of the judgment-debtor in the property hypothecated, and that such 
purchaser [2383 cannot claim in virtue of his lien to defeat a second mortgagee. 
I hold this opinion so clearly, and it is suggested to my mind so simply and 
directly by what I consider to be the true meaning of s. 53 of Act XX of 1866, 
and by the relative position of the two bond-holders, that I think it unnecessary 
to support it by any argument or by any reference to authorities. The Calcutta 
and Madras cases referred to at the hearing 1 do not, in my opinion, apply. 

Pearson, J.— Section 53, Act XX of 1866, distinctly states the nature of 
the decree which may be given to a petitioner on production in Court of the 
obligation and the record of agreement mentioned in the preceding section. 
He shall be entitled to a decree for any sum not exceeding the sum mentioned 
in the petition, together with interest at the rate specified (if any) up to the 
date of the decree. The decree can be only a decree for money ; and* the 
pturchaser of any immoveable property sold in execution thereof under s. 259, 
Act VIII of 1859, could only be held to have purchased the right, title and 
interest of the judgment-debtor in the property sold. 

• 14 W. B., 277; see also Jvygun Nath v. Komal Singh (H. C. R., N.-W. P.) 1871, 
p. 128) ; Boiatub Churn Digputty v. Oobind Pershad Tewaree (13 W. R., 203) , Asma Bibee v. 
Ram Kant Boy (19 W. B., 251) ; and Poomo Chunder Ghoae v. Gobind Chunder Modkerjee 
(22 W. B., 28). 

t MamUuoodjeen Mahomed v. Rajeoomar Does (14 B. L.^.. 408 ; S.O., 28 W. B., 187); 
Bamu Norton v. Subbaraya Mildaili (7 Mad., H. C. B. 229). 
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n)‘ > in the case out'of'Mrbioh fclw re£eirbnoe haB>4Siri^dnjii<! appeui^'th'aitttiiii^'ldeoree 
which was fiiven to Mathra Das and Mulchand, un(j*i'>B. 58'of'the'Aot'ttbo^- 
named, was in its terras .ftgainfttnliho .prbpofty hFti)eith6fcated tifl) tJibI’bond 
executed by Mj-. Gart|^pei' ]|n,^heir l^yqur oi;i t,ho ptb D^peipl^fa' 4.9^7j^;Well as 
against him , hnt IjCpnpui; ip f/he op^pion expEos^fxli, |)y ,^bc i ^bof^^tf-Jp^ge 
that bo ranch of the docreo as declares the pronorty liable must lie regawlod as 
hull and Void for'w^nAt of juyisdicJ<ion. ^ * ' ' j t* i '!i ■ - jf! 

The plpintilSf in, thp case pvichpsed the propcriyi aji, sfioJ^on op ,tlie |^th 
iDooember 1873, subject thp lien which )uid bepn,,c^patnd„i|n,)ihp dnfen4“'Pti® 
favoui" by the instimnent of the Oth .lanupjry 1870, ,^d ,cannpli,i;f, ^n,y,npdni 9 p 
derive any benefit from fjie circumstance tliat, unxier the Jbond ,of the 9th 
December, 1867,_ STathra Das and' Muloliand j^ossohsed a 'liepi' wliich would 
have taken precedence of that possessed bj t)ie defendant under the 
inent of tho .Oth .)anuar^ 1870, had it been a question whjch of the two hens 
sholild jireVail o\er the oilier, Init tlioic is no such qqes{ion. I'he cleht 
C239} securetl h> tJieearliest lion is uiideistood to liayc been realized by Matil,ira 
Das and Mulohand ; at all events tlie> aro pot trying to onfovcO|thp lipn, if jt 
has hot been altogel her extinguished with the debt whic|i it was,^ i^dionded po 
securo. Tho plaintiff as auctionqiurchasor ol Mr. flardcner’s rights and inWests 
'could hot acquire by thV purclnisO of them the lien vvhich helotiged'to 'mathva 
Dfxs and Mulchand, nor indeed were those rights and interests, being sold in 
execution of what must Ive i-egardcd as a mere inonov-dcerd^, -.old in virttid hnd 
pui’suanoe'of Umt lien, fie cannot therefore in virlvu' tlierflbt kncpessfully rdsist 
the defendant’s el.iiin to enforce his lien undet the instiVnnent of the 5tii 
JanUarV 1870. 

' Tiifner, J.- The provisions of s. fi.’l. Act XX of 18(56, wore intended to 
apply to personal oMigufions for the pavnient of mppov, and whore suph an 
obligation was found comlimed with an li> pothccation of projierty as co).lateral 
security, the creditor was chfitlod to Obtain a silmhiarv decree on’the peivsenal 
obligation'only. A decree diilv passed under fbe pi-ovisiodH of ilifvfc A^t-'would bo 
'Wtliat in known In those provinces as a mere'money-decree, ahd whoi-e It ap^tears 
on the focoof tlie decroo that, although it ^irofUasCd to declare tftie lien,' It 'Was 
‘passed under tlie sjiecial provisions of s. -53 it cmfld Only be held valid ttS'ii 
‘BTionev-flocme, and if tfie holder ot such a decree attached and ir^d'the hypotlui- 
• ofuted properts.-ibr'tho reasons given in nn judgment in KhuhChmid V. Katuin 
Da/a fneid. •'cSse), 1 am of ojiinvon nothing W'ould pass ftnder the salb but the 
Tights'Veovainingiitl tOie jtulgniont-dubtor at the'tlmU df the Saiei " ' ' 

' ‘ 'Span’kie, would say, in noply totlii^ refeVpiiod, tlWt'wftb rdf^'rd'tb 

the jjfivvleiottS of s. 53,‘ .Act XlC of 1866, "tlie deerd^ 'ctSiiW bnly haVe ’’been''%r 
•amatiy, and tlio-purcbosei* lat tlie 'execution-v<ilo.‘«oUld only TOqttft^'^lflll^rights 
abd'interegts'of the {indgraent-dobtoi* 4«maraing'at thd tdme 
aoald<n<^ daim by vUrtne df >theiiieii’to«dofont a 'seboird wiortgdge^." ' 

! " ‘Oldfl^a, deterde tfiadb j^Mor s. 53, Ad^ X!X' df is66!^’8n i 
■pdoperly only lieu decide for’tbe 'lieic8yery df Mohpyf ahil Hov'loi^'mthl^hihg aiiy 
Mdr»’'againsft'brojict1.y bypothedatdd tti the bond‘‘and'the gdtieMl'i#alctic6 jOlArtBr 
h eoursd at C240}’ruling*! of tl1i«l‘Odurt has bdori"td'h^ld''that'k’ Woh^df'^t 
'fltictittn'in exeuutlfm'trf a ‘ iridre'rndney-aderde tfie^tjiy*tra nmta'tinfl 

inl^rests which tho judgrrtdnt-debtbr bild at thd'tiWio'bfbale, ilia dantiBt 
beqe^t by any lien thfvt the decreesholderniay have, had uDde 3 .'rt!l!iebbii)d. >' On the 
pritioiple>oif utarg ddctnia, I would'reply td ’that'effect'>1®'this'i 

,,,,, >..i> ) > 'i.iti. .(I. ii 7/f’O \..rMO/>»».’ 

''01 if ' 't iij u'm'A 

•l'-'tSye-aliiKi4-dlI.'44ft.J'"»xA' 
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FULL BENCH. 

The 9th June, 1876. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 

• Khub Chand.Defendant 

versus 

Kalian Das.Plaintiff."' 


Tioml —Mortgage-decree—Sale in execution—Condition against alienation. 

Nothing puRses to tho nuction-purohascr at a aiile in execution of a monoy-dofreo but the 
right, title, and intorcat of the judgmont-d(!btor at tho time of tho salo. 

Where, therefore, the holder of a Kiniplo mortgage-bond obtained only a money-decree on 
the bond, in execution of which the property hypotlu'cated in the bond was brought to salo 
and was purchased by him, he cuidd nut resist a claim to foreclose a second mortgage of the 
projjorty created prior to its attachment and salo in oxecutjoii of bis decree. Tho view of th<3 
Full Bench of the Calcutta High Court in Mnuitmoadfleeii Mnlumwd v. Jlajcoomar J)its t and 
tins decision in llamit Ntiikau v. Snhbdnqia iliidali (7 Mad. H. C. B., 2*211) dissented frcni. 

Held further, that the holder of the nione.v-dccreo in tliis case could not avail liimself of 
a condition against alienation contained in his bond to resist the foreclosure. Ilajii Jtaiii v. 
Tinivec Madlio (H. C. R., N.-W. P., IST.S, p. 81) impiigucd. 

On tlio 10th July 1865, t!ie owners of the property in suit, a fractional share 
in a certain village, executed a bond for the payment of money ])ersonally to 
Kliuh Chand, defendant, in wJiich tiiey hypothecated the property .as collateral 
security for such paymtmt, [2413 stipulating to make no trainsfers of it until 
payment. In 1868 Khub Chand sued on this bond, obtaining only, however, a 
decree on the personal obligation. On tho ii8th March 1869, tl>o owners of 
the property mortgaged it to the plaintiff. The property was subsequently 
attached in execution of Khub Chand’s decree, and was eventually brought to 
sale on the 20th November 1871, when it was purchased by Khub Chand. 

The plaintiff now sued to foi’eclose liis mortgage. 

The Lower Coints gave him a decree. 

On special appeal to the High Court by the defendant, the Court (TURNER 
and Oldfield, JJ.) referred the case to the Full Bonoli, the order of reference 
being as follows :— 

Tho plaintiff has brought this suit to obtain possession of property by 
foreclosure of a mortgage under a deed dated the 28tli March 1869, executed by 
one Sukh Lai, and, inter alia, to liave declared null and void tho riglit of the 
defendant Khub Chand to the mortgaged property as purchaser at an auction- 
sale on the 20th November 1871, of the rights and interests of Sukh Lai, and 
Akhe under a money-decree obtained by liim apparently in 1868 against them 
on their bond dated the 10th July 1865. 

* Spooial Appeal, No. 48 of 1875, against a decree of tho Judge of Maiupuri, dated tho 
27th November 1874, affirming a decree of tho Subordinate Judge, dated the 10th September 
1873. 

t 14 B. L. R. 408 ; B. C., 2.S W, R., 187 ; thifi case has been follow'od in Aruih Soar v, 
Jtiggunnath Moliapattur, 23 VLR,, 460; see also BjJnath Sinali v. Qoburdhun Lall Mohasohree, 
2iW. B., 210, ^ 
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It appears that tlie bond in favour of Khub @hand hypothecated the 
property, and contained a stipulation on the part of the obligors that they 
would not make transfers of the property hypothecated, and Khub Ohand has 
contended, amongst other pleas, that the mortgage under which the plaintiff 
claims is in contravention of this stipulation and therefore in defraud of his 
rights, and that his purchase must be held free of the plaintiff’s claim. 

Khub Chand also pleaded that the plaintiff was in collusion with Sukh 
Lai to defra\id him, but the Lower Courts have decided that the plaintiff's 
mortgage is a bond fide tiansaction so far as the plaintiff is concerned. 

The question which arises, and which we refer to a Full Bench is this, 
whether, under the circumstances stated, Khub Chand, by his purchase at 
auction-sale, stands merely in the place of his judgment-debtor and is bound 
by his act, or whether he has, in [242] consideration of his bond, a further 
right, and can successfully contest the plaintiff’s claim under the subsequent 
mortgage executerl by liis judgment-debtor by reason of the latter having execut¬ 
ed it in contravention of the stipulation in the deed of 1865. 

Amongst other decisions bearing more or less on the question, we notice 
the following of this Court:— Rajah Ram v. Bainee Madho (H. C. E., N.-W. 
P., 1873, p. 81) ; Laluin Bihi v. Ganri Parahml (Unreported) ; Sheohart Lai v. 
Ravmandan Lai (Unreported); Kahvant Saha v. (Unreported); 

Oommo Snii/h v. Shivibhoo Nath (H. C. K., N.-W. P., 1870, p. 38); also of the 
Calcutta Court— Momtazooddeen Mahomed v. Rajcooviar Dans (14 B. L. K., 
408; S.C., 23 W. E., 187); and of the Madras Court —Raviu Nathan v. 
Stdibaratja Miidali (7 Mad. H. C. E., 229). 

Babii Djirokash (!hander for the Appellant, relied on Rajah Ram\. Bainee 
Madho (II. C. E., N.-W. P., 1873, p. 81). 

Munshi Jlanavian Parshad (with him Maulvi Mehdi Hussain) for the 
Eespondent.— The decree in execution of which Khub Chand purchased tlie 
projjerty in suit was a money-decree only, and did not enforce his lien on the 
property. The purchaser at a sale in execution of a money-decree purchases 
the rights and interests of the judgment-debtor at the time of the sale, and 
therefore, if the projjerty he purchases is encumbered at the time of the sale he 
purchases it subject to the encumbrance. He refeiTed to Madho Das v. Maina 
Bilri (Unreported) oxiA Kelly v. Seth Gobind Das (Unreported). As auction-pur¬ 
chaser Khub Chand cannot avail himself of the condition against alienation, 
because as such ho is not a party to the bond, and cannot therefore make use of 
the condition— Koondun Lai v. Wazer Ali (H. C. E., N.-W. P., 1871, p. 205). 

Stuart, C.J.—My answer in this reference is that, under the circumstances 
stated, Khub Chand’s ])urchase cannot prevail against or bo held free of the 
plaintiff’s claim, but t])at the plaintiff is entitled to a decree against the 
property under his foreclosure suit. Khub Chand’s decree was merely a 
money-decree, and the condition in his bond against alienation to others was 
merely personal to him and Sukh Lai, and although it might give Khub 
Chand a claim, for [243] damages against his debtor, it could in no way affect 
the right of a subsequent mortgagee in enforcing his lien. No other or further 
right can be allowed to Khub Chand, and he therefore cannot be permitted 
to contest the plaintiff’s claim. 

* Pearson, J.—The riglits and interest of his judgment-debtors were sold, 
not in virtue and pursuance of the lien created by the instrument of the 10th 
July 1865, but in execution of the decree of 1868, which was merely a money- 
decree, and were purchased by Kubh Chand subject to the rights which had 
been acquired by the plaintiff under the instrument of the 28th Moroh 1869. 
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The stipulation in the Earlier instrument, by which the mortgagor was pre¬ 
cluded from alienating the property hypothecated for the purpose of securing 
the debt while the debt should remain unpaid, was only intended to preserve 
and fortify the lien which the hyix)thecation created and cannot he enforced 
apart from that lien. Kimb Cliand iias never enforced that lien ; he contented 
himself with a money-decree and chose to buy himself the rights and interests 
remaining to Jiis debtors in the ))roperty at the time of the auction-sale. The 
rights and interests which they had conveyed to the plaintiff by the instru¬ 
ment. of the 28th Marcli 1869, were not aff ected by .that sale ; and so long as 
Khub Ghand abstains from enforcing his prior lion, he cannot plead the 
stipulation in the instrument executed in his favour as invalidating the transfer 
subsequently made to tlie plaintiff. That stipulation does not place him 
on the footing of a purchaser in virtue of the lien to which the stipulation is 
attached. On the contrary, the position which he holds at present is no better 
than would be that of any sti-anger who might have purchased the property 
which he purchased in execution of his own decree. It cannot bo pretended 
that any stranger so purcliasing it could have claimed to be protected in tho 
purchase by reason of the stipulation in the bond. The sale did not carry with 
it the lien which belonged to the bond holder, but only disposed of sucli 
rights and interests as still belonged to the bond-debtors. The foregoing 
remarks embody the opinion w’hich I desire to express in answer to the question 
referred to the Full Bench. 

Turner, J. —To determine the question raised in this reference it is 
necessary to consider the nature and incidents of a simple mortgage. A simido 
mortgage cannot be better defined than in [244] the terms adoi)te(I by Mr. Justice 
Macpheiison in his work on mortgages. It is an arrangement by wliicli tho 
borrower, binding himself personally for tho repayment of a loan. jAedges his 
land as a collateral security. It comprises ‘then two contrsicts, a personal 
obligation on tho part of the mortgagor to pay tlio debt, and a contract em¬ 
powering tho irjortgagee to liave recom-so to tho property pledged as a collateral 
security. Tho pledge does not directly confer on l.he mortgagee tlie ])owor of 
sale. In order to make his secimity available he must obtain an order of a Civil 
Court directing a sale. The mortgagee, in the case of a simple mortgage, has, 
in the event of default being made in the payment of the debt, two causes 
of action, tho one arising out of the breach of the pei’sonal obligation, and tho 
other arising out of the contract of hypothecation. 

He may put both these causes of action in suit at once or he may pursue 
tho one remedy at one time and the other at another. If ho sues on the 
personal undertaking only ho obtains what is known as a money-decree; if ho 
sues on the contract of hypothecation, he obtains only an order for tho sale of 
the property. 

Notwithstanding the pledge the mortgagor remains the owner of the 
property, and may deal with it in any manner ho pleases not inconsistent with 
the condition of the mortgage. Subject to the charge created by the 
mortgage, he may aliene his property in part or wholly. 

Such being the nature and incidents of a simple mortgage, I proceed to 
consider whether there is any, and if any what distinction l)etwoon the interest 
which passes to a purchaser of the mortgaged property if it be sold under a 
decree pronounced in a suit brought to enforce tl)e charge and ordering the sale, 
and the interest which passes to a purchaser if tho mortgaged property be sold 
under a money-decree obtained on the personal obligation. 

It appears to me Jbhere is a great difference in the two suits and a great 
difference in the operatiop of the decrees which can bo obtained in the two suits. 
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If the holder of a simple mortgage elects to enforce ills pledge and that pledge 
be, as it iisually is, a pledge of immoveable property, he must bring the suit in 
the district in which the property is situated, and if he sues solely on the 
contract of hypothecation, he can obtain only a decree ordering the sale of 
[246] the pledge; ho cannot have recourse to the other property of the 
judgment-debtor. But the sale will pass not merely the rights of the judgment- 
dehtor existing at the time of the sale, but the rights of the judgment-debtor 
existing at the date of the pledge and will be binding on all persons who are 
jjiirtiea to the suit. To a suit then to enforce the hypothecation it is advisable 
for tho creditor, though it is not incumbent on him, to make all subsequent 
encumbrancers parties, and if sucli encumbrancers apply to be made parties, 
the Court sliould fidmit them under s. 73, .Vet VIII of 1859, and I may add, 
although it is not tho custom in these Provinces, that in jmssing a decree in 
such a suit to which subsequent encumbrancers are made parties, tho Court 
ought to give subsequent encumlirancers an opportunity to come in and redeem 
the ])rior encumbrance. 

Of course, such subsequent encumbrancers, if they are not made parties, 
might at any time before sale come in and redeem and they will not be bound 
by tho decree, but if they do not redeem and a sale takes place, their liens will 
be defeated unless they can show soniotliing more tlian the existence of their 
8ul)sequont encumbrances, some fraud or collusion wliich entitled them to defeat 
the first encuinbrance or to liave it postponed to their own. 

It appears to me doubtful whether it is necessary for the holder of a decree 
ordering a sale for the enfoi’ceinent of a lien to proceed in execution by attach¬ 
ment and order lor sale. If tlie dfscree is properly drawn up he lias already 
obtained an order for sale. Tho Procedure Code is, 1 think, defective in that 
it contains no special provision for the execution of such decrees. Tlioy do not 
fall under ss. 199, 200, 201, or 202,and tlio provisions of s. 232 appear to 


Decree for immoveable 
pro]).nty. 

See. 200; 

Decree for moveablo pro¬ 
perty, performuiKX! of con 
tract, or alternative. 


* [S-’c. 19'J If the decree be for land or other iuiitioveable 
})ro])crty, the Baiue shall Ixs delivered over to the party to whom 
it sliiill have bet'ii adjudged. 

—If the decree be, for siiiy siiecific moveable, or for the specific jx'rforinauce of 
any (xintracl or for the performance of any other [uirtienlar act, 
it shall he enf(jrced by the sci/ure, if practicable, of the spoeifie 
moveable, and the delivery thereof to the party to whom it shall 
have been adjudged, <jr by iniprisonmeut of the party against 
whom tlic decree is made or by attaching his jirojicrty anil 
keeping tho same under attachment until further order of the Court, or by both im¬ 
prisonment and attachment, if necessary; or if alternative damages he awarded, hy levying 
such damages in the mode luinnnaftcr provided fur the execution of a decree for mouev. 

Sec. 201If the decree lx: lor money it shall be enforced by the imprisonment'of tho 
party against whom the doeree is made, or by the attachment and 
Decree for money. sale of his property, or by both if necessary ; and if such party bo 

other than a defendant, the decree may be enforced against him 
in the same nmnner as a dwree may be enforced under the provisions of this chapter against 
a defendant. When the deerw: is against (iovernraent or against any officer acting on behalf 
of Gnvoriimciit, if the officer whose duty it is to satisfy tho decree, neglect or refuse to satisfy 
the same, the Court shall report the case through the Sudder Court for tho orders of Govern¬ 
ment, and execution shall nut issue on the decree! unless the same shall roinain unsatisfied for 
the spaco of three months from the date of such report. 

&c. 202:—If the decree be for tho execution of a conveyance or for the endorsomont of 
a negotiable instrument, and the party ordered to execute 
or endorse such cotivcyauoo or negotiable instrument shall 
neglect or refuse so to do, any party interested in having tho aatnn 
executed or endorsed may jirepare a conveyance or endorsement 
of the instrument in accordance with the terms of the decree, 
and^teuder tho same to tho Court, for execution upon the proper 
stamp (if any is required bv’ law)* and the signature thereof by the Judge shall have the same 
effect as the execution or endorsement thereof by the party ordffred to exfioute, j 


Decree for execution of 
conveyances, or endorse¬ 
ment of negotiable in¬ 
struments. 
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apply to such decrees as ifre jnentioned in s. 201. In practice no doubt such 
decrees have been in default of special provisions executed in the same manner 
as money-decrees. 

On the other hand, if the holder of a simple mortgage puts in suit ineroly 
the personal obligation of the mortgagor, ho need not necessarily sue in the 
district in which the property which is the subject of collateral security may be 
situated. To such a suit subseqxient encumbrancers would not'properly be 
made parties; the decree would be a mere money-decree conferring on the 
decree-L2463holder the right to obtain its satisfaction by levying the amount 
for any projxsrty of the judgment-debtor. He is not confined to the estate under 
mortgage. He must proceed by attachment and sale, and what ho attaches and 
sells is the property of the judgment-debtor, that is to say, the rights and 
interests of the jiulgment-dehtor subsisting at the time of the sale— Mahomed 
littksh V. Mahomed Hossein (H. C. B., N-W-P., 1868, p. 171). Such property 
passes by the sale as the judgment-debtor could convey by private sale. 

In Syiid Nadir Hosucin v. Pearoo Thovildarinee (14 B. L. E., 425 note) 
Mr. .Tustico PONTIFEX has ruled that a sale of the mortgaged property under a 
money-decree passes with it the lien; and in Momtazowldecn Mahomed v. 
Rojeoomar Dass (14 B. L. K., 408 ; S.C., 23 W. B., 187), the majority of the Court 
declared that, where a creditor under a bond by whicli property is mortgaged 
takes a money-decree and proceeds to attach and sell the mortgaged proj)erty, 
he thereby transfers to the purchaser the benefit of Ids own lien and the right 
of redemption of his debtor, and if there be no third party interested in tlie 
property it becomes absohately vested in the jaxtroliaser. The reasons on which 
these rulings proceed 1 understand to be the following-—the mere taking of 
a money-decree does not destroy the lion, and it continues an incident to the 
debt when it passes from a contract-debt into a'judgment-debt—as the creditor 
cauanot sell the ]M’oi>erty tind retain the lien, it must continue in existence so far 
as is necessary for the protection of the purchaser. It cannot he doubted tlaat 
the mere talking of a money-decree does not destroy tlio lien, and that it con¬ 
tinues a collaterail security for the debt when it hais merged in a judgment-debt, 
hut .1 fail to sec on whait ground it can be held tliait the collateral security has 
jjassed by the sale or continues in existence to protect the purchaiser. The 
mortgaigee has not in the caise supposed elected to aivail himself of the collatex’al 
security. The lien subsists nevertheless until the debt is discharged, when the 
object for which it was created fails, and it ceases. 

Wo halve not now to consider whether the holder of a simple mortgage, if 
he proceeds on the personal undertaking, and obtaiining a rnoney-docreo, brings 
to saile the mortgaged property, can after-[247]wards sue the aiuction-purchaisor 
to enforce his lien for any sutn that may not have been satisfied by the sale in 
execution of the money-decree. In sucli a case it may be that, unless he gives 
notice at the sale of his intention to retain the lien, it would be held ho had 
waived it. Wo have to consider whether the interests of third parties and the 
liens of intermediate encumbrancers can be defoaterl by a sale of the mortgaged 
projHjrty under a mere money-decree. In Bavin Naikan v. Subbaraya Mndali 
(7 M. H. C. B., 229), it was held that the purchaser under a money-decree 
could avail himself of the lion of the original encumbrancer as a shield and so 
defeat subsequent encumbrancers, and doubtless this ruling is supported by 
the dicta of the High Court of Calcutta to which I have referred, namely, that 
the collateral security passes to the auction-purchaser. The Calcutta High 
Court allowed that the fact that property is mortgaged to one is no bar to the 
mortgage or sale of the equity or right of redemlition to another. Lot it bo 

assumed that the mortgagor sells his interest alsolutely, then if the mortgagee 

• • 
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sues on the personal undertaking only ho must sue the original mortgagor, he 
cannot implead the purchaser, and if he obtains a decree he can enforce it only 
against the property of the mortgagor who ex hypothcsi has no interest left in 
the mortgaged property, and if, instead of selling the mortgaged property he 
sells the i)roperty of the mortgagor, no interest in the collateral security can 
pass by such a sale to the purchaser. 

Ill the case now before the Court the mortgagor, instead of making a trans¬ 
fer of tlie whole of his interest in the pi'operty ])lodged, aliened it in part by the 
creation of a subsequent* encumbrance in the nature of a conditional mortgage. 
Ho thereby conferred on the conditional nnjrtgagoe Uie right to redeem tlie first 
mortgage at whatever time it could have been redeemed by the mortgagor, and 
the right in the event of default being made in payment of the debt due to him 
to foreclose and hold the property sidiject to tho first encumbrancer. The estate 
of the second encumbrancer having been created before the attachment and sale 
in execution of the money-decree cannot be destroyed by the sale, for in my 
judgment the original [248] mortgagor did not take the steps necessary to 
entitle him to enforce his collateral security, and the sale in execution of his 
decree on the personal obligation passed only the rights and interests of tho 
mortgagor subsisting at the time of the sale, and those rights in the mortgaged 
property were then burdened with the charge created in favour of the conditional 
mortgagee. 

It remains to be considered whether an auction-purchaser in execution of 
a money-decree can avail liimself of a condition in the mortgage-deed proliibit- 
ing alienation. I was a party to tho decision of this Court in the case 
of Majah linm v. Hahiec Madho (II. C. R., M.-W. P., 1872, p. 81), in which it 
was held that the existence of such a condition enabled the auction-purchaser 
to resist the claim of a second encumbrancer. On fuller consideration I 
am not prepareil to support that ruling. The condition is attached to the 
charge and not to the iiersonal obligation of the mortgagor, and if tho first 
mortgagee, who can only enforce the charge by suit, elects to abstain from 
pursuing that romody and suos on the iiorsoiial obligation only, I am of tipiniou 
that the auction-purchaser cannot jilesul the condition attimhod to tho lien any 
more than ho can ]>lcad tlio hen. I would rejily that Khub Ghaiid having 
jmrehased under a mere money-decree the interest at the time of sale remaining 
in tho judgment-debtor, stands in the (ilace of the judgment-debtor in respect 
of the interest he acquired by the ]iurchaso, and that he cannot resist tho claim 
of the plaintiff to obtain possession of the jiroperty. 

Spankie, J. —On the case stated to us 1 should say that Khub Chand, by 
his purchase at auction-sale, stands merely in the place of his judgment-debtor 
and is bound by his act, and that he has not, in consideration of his bond, a 
further right, and cannot successfully contest the jilaintiff’s claim under the 
subsequent mortgage executed by his judgment-debtor by reason of tho latter 
having executed it in contravention of the stipulation in the deed of 1866. It 
seems to mo that we have decided a very similar point in Full Bench in the 
case of Akhe Ham v. Nand Kinhnre (preceding case). 

Oldfield, J. — Looking to the course of rulings by this Court on the question 
raised in this reference and the rule stare decisis, [249] I would reply to this 
reference that the auction-purchaser at a sale in execution of a mere money-decree 
acquires only the rights remaining in the judgment-debtor at tho time of sale. 
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[1 All. 249] 

APPELLATE CIVIL. 


The, 9th June, 1876. 

Pkesent : 

Mu. .Tustice Tueneb and Me. .Justice Oldfield. 

Karim Baksh and another.Plaintifis 

verms 

Budha.Defendant. 

PiMic thoroughfare — Ohstructicrti — Jurisrliction—Act X of 1872, s. 521. 

No Suit for ol)strui;ting a public thoroughfiiro can be iniiintainod in a Civil Court without 
proof of special injury. 

This was a suit for the removal of a portion of a “ chabutra,” as an encroach¬ 
ment on a cei'tain road, the plaintiffs alloRing that tlie encroachment was such 
that cai’ts and other wheeled conveyances were unaldo to pass along the rood. 

The Court of First Instance found that the road was not a public thorough¬ 
fare, but tlie private property of tlic parties to the suit and other ])orsons. 
Hohling that the defendants wore not entitled to encroach upon it without 
the consent of the i)laintift's, it gave the plaintiff’s a decree. 

The lower Appellate Court hold, on the assumption that the road was a 
public thoroughfai'e, that, as the plaintiff’s alleged no special damage, the 
suit was not maintainable. 

On special appeal by the plaintiffs to the High Court it was urged that the 
road was not a puldic thoroughfare, and that even if it wei'e, the lower Appellate 
Court was wrong in holding that the suit was not maintainable. 

Pandit Bhhainhar Nath, Pandit .\jiidhia Nath, ami Bahu Oprokash 
Chtintlei' for the .Appellants. 

[250] Munshi Hnnwnnn Parshad and Lala Ilnni Parshad for the 
Respondent. 

The Judgment of the Court, so far as it is material to the above contention, 
was as follows :— 

If the roswl is a public thoroughfare, then, inasmuch as the plaintiffs alleged 
no special injury, tlie suit for the removal of the encroachment cannot be 
maintained— liaroda Prasad Mostafi v, Gora Chand Mostafi I ; Ptjari Lal\. 
Hooke (3 B. L. R., A. C., 30; 3 B. L. R., App. 5 43; s.c., 11 W. R., 434); 
Hira Chand Banerjee v. Shnma Charan Chatterjee (3 B. L. R., A. C.. 351). 
There is, it is true, a decision to tlie contrary— Jina Ttanchod v. Jodha Ghella 
(1 Bom. n. C. R., 1), hut the weight of authority suppoi'is the view 
taken by the Judge, which accords with the English law on the subject and is 
based on principles well understood. But it must be determined whether the 
road in suit is a public _thoroughto-e. _ _ 

• Spucial Appeal, No. 172 of 1876, from a deeiw of the Judge of Allahabad, dated the 
12th February 1876, reversing a decree of the Munsif, dated the 31st .luly 1875. 

t 8 B. L. E., A. C.,295;S.C., 12 W. R., 160, followed in Haj LnMiee Debia v. 
Chinulvr Kant Chmedril (14 W. R., 173) ; lihayeeruth liuhef\. (Sukool Cliiinder Mmvdal (18 
W. B., 68): IdMqecruth Dnssv. Chundee Churn (22 W. R., 462) •, Ranitnrtilc Karativ. THnanath 
Matidal (7 B. L. R., 184 ; S.C., 24 W. R. , 414) ; and Parbati Charan v. Kali Nath {6 B. L. R., 
App. 73.) • 
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I,L.R. I AU. 261 ZAIBUIiNISSA BIBI V . KULSUM BIBI [1876] 

[1 All. 280] 

APPELLATE CIVIL. 


The 16th June, 1876. 

Present: 

Mb. Justice Turner and Mr. Justice Oldfield 

Ztiibulnissa Bibi.Defendant 

verms 

Kulsum Bibi.Plaintiff. ’' 


Aci IX of 1871, s. 6 h — Aj)j)cal — Limitation—Sufficient came. 

A liGrtain suit was disrnisscid on the 2rith July on which d.av the pliiiiitifi applied 

for a copy of the Court’s decree. She ohtainod the copy on thi! .Slst July, and on tho 
aist August, or one day heyond the period allowed by law, she prcsonied an appeal to the 
Appellate Court. She did not a.ssign in her petition any cau.se for not prusoiiting it within 
such period, hut allog(^ verbally that she had miscalculated the pisriod. The Ai^pellatc Court 
recorded that it should excuse the delay, and admitted the appeal. 

[281] Hc/d, that there wa.s, under tho circumstances, no sufficient cause for the delay f. 

An Appellate Court should not admit an appeal after tho period of limitation prescribed 
therefor without recording its reasons for Iwing satisfied that there was sufficient cause 
for not presenting it within such period. 

This suft was dismissed by the Court of First Tnst.'inco on tho 26th .July 
1875. On that day the plaintiff applied for a copy of the Court’s decree, which 
was furnished on the 3ist July. On the 31st August she presented an appeal to 
the lower Appellate Court, but did not assign in her petition any cause for not 
presenting it within the period of limitation prescibed therefor by art. 151 
sch. ii. Act IX of 1871. It was alleged, however, in Bi)ecial appeal, that her excuse 
was that she had miscalculated the period. The lower Appellate Court recorded 
simply that it should excuse the delay and achnitteti tho appeal, and eventually 
gave the plaintiff a decree. 

On special appeal by the defendant to the High Court it was objected that 
the lower Ap})ellate Court was not competent to admit the ap}}eal after the 
period of limitation ordinarily allowed by law without finding that the plaintiff" 
had sufficient cause for not presenting it within such period, and that the cause 
alleged was not sufficient. 

* S{)ecial Appeal, Nu. 47R of 1876, against u decree of the Judge of Allahabad, dated tho 17th 
March 187G, rovorsing a decree of the Subordinate Judge, dated the 26th July 1875. 

t For circumstances under which there was sufficient cause for delay in filing an appeal, 
see The Secretary of State for India v. Mutu Savmty (4 B, I<. B., App. 84 ; S.C., 1.8 W. B., 
245) ; and iS'Mrb/m iJayaljiv. Ratfhunathji Vasanji (10 Bom., H. (5. B., 397), where, on 
appe^ to the High Court against un order rejecting an appeal as being presented after tho 
period of limitation prescribed therefor, siknesH was pleaded as a cause for the delay, the 
Court refused to direct the lower Court to take evidence in the matter— Petition of Maaoom 
AH Klim (I W. B., Mis., 23). - 
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TULSI BAM &0. V. GANaA BAM [1876] IXJR. 1 All. 252 

The Senior Government Pleader (Lala Juala Parshad) and Munshi Hanu- 
mm Parshad for the Appellant. 

Baba Oprokaah Chandar and Shah Assad Alt for the Bespondent. 

The JndtfniMlt of the Court, so far as it related to the above objections, 
was as follows:— 

Wo admit the validity of those objections. Assuming the Judge consider¬ 
ed the excuse now alleged for the delay in the presentation of the appeal in the 
Court below (of which there is no proof), [252J we cannot hold that an error 
in the calculation of the time allowed was, under the circumstances, sufficient 
cause for the delay. We decree the appeal, and, reveraing the order of the 
lower Appellate Court, reject the appeal presented to the Judge on the ground 
that it was barred by limitation. The appellant will recover coats in this and 
the lower Appellate Court from the respondent. 


NOTB8. 

(The moro prolMbility of tbo High Court arriving at a different conclubion, wore the matter 
res itUegra is no ground for disturbing the discretion exercised by the lower Court:—(1882) 6 
Bom. 304.] 


[1 All. 252.] 

APPELLATE CIVIL. 


The Hath June, 1^76, 

Pbbsent : 

Mb. Justice Tubkeu and Mb. Justice Sfankie. 


Tulsi Bam and others.Defendants 

versus 


Ganga Bam.Plaintiff." 


Act VIII of 1869» s. 7. 

The fact that, at the time when the purchaser of certain lands sued, with a view of con¬ 
firming his title to the lands under his purchase, for a decree declaring buch title, ho was in a 
position to have sued for possession of the lands, was no bar under the provisions of s. 7, Act 
Vin of 1869, to his subsequently suing for possession of the same. 

This was a suit for the possession of certain lands and for the mesne 
profits of the same for three years. The suit was based on a deed of sale 
executed in the plaintiff's favour by Baldeo, the father of the defendants, on 
the 2Srd of December 1862. The plaintiff had sued Baldeo on the 2nd of June 
1864 for a declaration of his rights under the sale, on the ground that Baldeo 
had failed to fulfil his promise of putting him into possession of the lands, and 
had obtained a decree on a confession of jud^ent. 

* Special Appeal, No. 572 of 1876, from a decree of the Subordinate Judge of Agra, dated 
the 90th May 1876, reversing a»deoree of the Munsif, dated the 20th March 1875. 


1 AU[;i.->S4 
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I.L.K. 1 JLU. 258 TUL61 bam &o. v. ganqa bam [1876] 


The Court of First Instance dismissed the present suit on the ground that 
it was barred by s. 7, Act VIII of 1869. The lower Appellate Court was of a 
different opinion, and reversing the decree of the first Court, remanded the suit 
for a decision on the merits. 

On special appeal by the defendants to the High Court it was again 
contended that the suit was barred by the provisions of that section. 

Pandit Biaambar Nath and Munshi Sukh Bam for the Appellants. 

The Senior Government Pleader (Lala Juala Parshad) and Pandit Ajiidhia 
Nath for the Respondent. 

[268] The Jnd^ent of the Court was as follows ;— 

The plaintiff sued to obtain possession of 4 bighas, 12 bis was of land out 
of 92 bighas, 12 biswas, and one-fourth of 1 bigha, 11 biswas (juroebi), situate in 
Thoke Muhoor, Mauza Bahtori, together with mesne profits for three years. 

It appears that, on December the 2drd, 1862, Baldeo, the father of the 
defendants, sold the lands in suit with other lands to the plaintiff, and with a 
view, it is said, of confirming his title, he in 1864 sued for and obtained a 
decree declaring his rights under the sale. It is admitted that he had not at 
the time of the institution of the declaratory suit and that he has not up to the 
present time obtained possession. 

The defendants pleaded inter alia that the suit was barred by the provisions 
of s. 7, Civil Procedure Code. The Munsif allowed the plea and dismissed the 
suit without trial on the merits. The lower Appellate Court held that the suit 
was not barred and remanded it for trial under s. 351, Civil Procedure Code. 
The lower Appellate Court considered that s. 7 applies to cases in which the 
plaintiff omits to seek relief in respect of a portion of his claim, and not to cases 
in which, although he may be entitled to claim more than one kind of relief, he 
seeks for the time one remedy only. 

In our judgment the lower Appellate Court has properly interpreted the 
provisions of the section referred to. We have not now to consider whether 
the plaintiff ought to have obtained a declaratory decree, seeing that he might 
have obtained that relief in an ordinary suit for possession. We have to deter¬ 
mine whether, in seeking a declaratory decree to establish his purchase-deed, 
and omitting to sue for possession, he can be held to have omitted any portion 
of the claim arising out the cause of action he then put in suit. The cause of 
action he then put in suit did not necessarily involve any breach of the contract 
to deliver possession. The plaintiff might have obtained a declaratory decree 
without entering on the question of possession. For these reasons we hold 
that s. 7 is inapplicable, and wo consequently affirm the order of the lower 
Appellate Court and dismiss the appeal with costs. 


NOTBS. 

[ See 8 Cal. 4B3.] 
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TIMALKUARI V, ABLAKH BAI &C. [1876] I.L.R. 1 All. 2M 


[264] APPELLATE CIVIL. 

The 26th June, 1876. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 

Timalkuari.Plaintiff 

vernm 

Ablakh Rai and others.Defendants.’’' 


Act XVIIT of 1873—Act IX of 1871, s. 16 — Limitation. 

Sentble, that tho provisions of k. 16, Aot IX of 1871, are not applicable to suits or 
applications under Act XVIIT of 1873. 

This was a case stated by an Assistant Collector of the first class for the 
opinion of tbe District Judj»e. The case was as follows :— 

The plaintiff was illegally ejected from certain land in or before the year 
1873, and in January 1876 made an application under s. 95, cl. (»), of Aot 
XVIII of 1873 to recover possession of the same. The defendants raised the 
objection that, under cl. (e), s. 96, Act XVIIl of 1873, applications under cl. 
In), s. 95, could not be brought after six months from the date of wrongful dis¬ 
possession, but as it appeared that the plaintiff Had spent the time intervening 
between the date of his dispossession and the date of his application, prosecut¬ 
ing suits, for the recovery of the land, instituted by him in Courts which had no 
jurisdiction to try such suits, the Assistant Collector referred to the District 
Judge the question whether the provisions of s. 15, Act IX of 1871, apply to 
applications under Act XVIII of 1873 or not ? 

The District Judge decided that they did not apply either to suits or appli¬ 
cations, relying on Nona v. Dhoomun Dass (H. C. R., N.-W. P., 1873, p. 30), 
and Madhoo Soodun Mojoomdar v. Brojonath Koond Chowdhry (5 W. R., Aot 
X Rulings, 44). 

The plaintiff appealed against this decision to the High Court, contending 
that the Assistant Collector was not competent to make a reference under 
s. 204, Act XVIII of 1873, and that the decision was erroneous. 

Mr. Conlan and Babu Baroda Parshad for the Appellant. 

Lala Lalta Parshad for the Respondent. 

[266] The Judgment of the Court was as follows:— 

The appellant rightly contends that the Assistant Collector had no power 
to make the reference, and that consequently the Judge’s opinion cannot be 
regarded as authoritatively binding on the Assistant Collector and the parties 
to the proceeding. It is not necessary for us to go on to consider the validity 
of the second plea, but we may notice that the opinion recorded by the Ju^e 
appears to be in conformity with the ruling of the Privy Council in Unnoda 

“ MisoellaneouH Regular Appeal, No. 36 of 1876, against a judgment of tiie Judge of 
Ghazipur, dated the aizt Fobgiary 1876. 
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LLJL 1 All. 266 


SHAM KUAB &0. V. 


Persmid Mookerjee v. Kirsto Coomar Moitro (15 B. L. B., 60 note; S. C., 19 
W. B., 5; adopting the view taken by the Full Bench of the Bengal High Court 
in their decision in Pouhon v. Madhusudan Pal, B. L. B.. Sup. Vol. 101; 
s. c., 2 W. B., Act X Bulings, 21), in which it was held that the anidogous 
provisions of s. 14, Act XIV of 1859, do not apply to suits instituted under 
Act X of 1859, because the latter is a special law. On similar groimds it was 
ruled in Mahomed Bahadur Khan v. The Collector of Bareilly (L. B. 1 Ind. 
App. P. C. 167 ; s. c., 13 B. L. B., 292) that the provisions of the Limitation 
Law relating to disability do not apply to enlarge the period of limitetion 
prescribed by Act IX of 1859. We must, however, declare the reference to the 
.Judge has no legal effect and his opinion cannot be held binding on the parties. 
We order the Judge to return the reference to the Assistant Collector, that it 
may be submitted through the proper channel should the Collector think fit to 
make a reference, and we shall direct each party to bear his own costs. 


[1 ill. 2881 
FULL BENCH. 


The 28th June, 1876. 

Present: 

Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield. 


Sham Kuar and others.Defendants. 

versus 

Gaya Din and another.Plaintiffs." 


Hindu Law — Adoption — Inheritance. 

An adopted non under the Dattaka Mimanna and Mitakshara Buoceeds to property to 
which his adoptive mother succeeded as the heirens of her father {see, however, besides the 
cases cited afterwards, Chinnaramakristna Ayyar v. Minatehi Atatml, 7 Mad. H. C. B., 246). 

[256] The plaintiffs in this suit were the sons of Sheodat Singh, the 
adopted son of Bamdat Singh, the deceased husband of Bizja Kuar, deceased. 
They claimed a declaration of their right to, and possession of, certain shares 
in certain villages which Bixia Kuar had inherited from her father Lodian Singh, 
in virtue of a will which Birja Kuar had executed in their favour, with the 
consent of their father, and in virtue of their father’s right of succession, 
under Hindu Law, to the property of Bixja Kuar, his adoptive mother. The 
defendants were descended from other daughters of Lotan Singh. 

The Court of First Instance dismissed the suit. On appeal by the plaintiffs 
the lower Appellate Court gave them a decree. 

” Special Appeal, No. 928 of 1876, against a decree of the Judge of gagag 

the 11th June 1875, ravening a deorae of the Subordinate Judge, dated the 16th January 
1876. 
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GAY4 DIN &0. [1876] 


l.L.Ri 1 JLU. m 


On special appeal by the defendants to the High Court, the Court 
(Tubner and Sfankie, JJ.)?referred the following question'to the Full Bench, 
viz .— 

"Whether an adopted son is entitled to succeed to property which 
descended to the wife of the adopting father as the heiress of her father.!' 

Ijala LaUa Parahad and Munshi Kashi Parahad for the Appellants. 

The Senior Government Pleader (Lala Jiutla Parahad) and Munshi 
Hanwman Parahad for the Bespondents. 

The Opinion of the Full Bench was as follows;— 

Looking to the object of the rite of adoption, we find it to be to ensure by 
providing a son the spiritual benefit of the adoptive father and the perpetuation 
of his family name (Dattaka Mimansa, ss, 1-9), rather than to obtain any 
benefit for the adoptive mother, whose happiness in a future state is not so 
dependent on having a son to perform the funeral obsequies and can be 
otherwise secured (Dattaka Mimansa, s. 1., v. 29), and it is also the fact that 
the wife has no power to adopt on her own account, the right being absolute 
in the husband. Such being the case, there is no doubt at first sight much force 
in the contention that the adoption of a son merely affiliates him in the family 
of the adoptive father, and not of the adoptive mother, and that he cannot in con¬ 
sequence succeed hy inheritance to the property which descended to his adoptive 
mother [257] as heiress of her father. But on the other hand we find that the wife 
is associated in making the adoption with the husband, and its effect is declared 
to be to make the adopted child the son of the adoptive mother as well as of 
the adoptive father,—“ By the husband’s mere act of adoption the filiation of 
the adopted son, as son of the wife, is complete in the same manner as her 
property in any other thing accepted by the husband "—Dattaka Mimansa, 
s. 1. v. 22. Nowhere do we find it stated that there is'any difference in the 
effect obtained by this filiation with reference to the son's position towards 
the adoptive father and mother or their families, while we know that in 
respect of the natural father and mother the effect is alike to completely sever 
tlie adopted son from the families of both.— “ A given-son must never claim 
the family and estate of his natural father. The funeral cake follows the 
family and estate, but of him who has given away his son the obsequies fail" 
-—Dattaka Mimansa, s. 6, v. 6, “ The estate of the maternal grandfather a l sn 
like that of the father lapses from the son given "—Dattaka Mimansa, s. 6, v. 
51. When the separation is so complete from the natural father and mother’s 
family in the absence of texts to the contrary, it may perhaps be not assuming 
too much to infer that the affiliation by adoption is into both families of 
adoptive father and mother. But we have what seems to be an express text 
to that effect. Dattaka Mimansa, s. 6, v. 50 declares—" The forefathers of 
the adoptive mother only are also the maternal grandsires of sons given, an d 
the rest: for the rule regarding the paternal is equally applicable to the 
maternal grandsires of adopted sons.” There is also another fact which affords 
the strongest argument in favour of the adopted son’s right of succession, and 
this is that he has the right to perform funeral o^equies to his adoptive 
mother’s father. In Dattaka Mimansa, s. 6, w. 52, 53, we find—" Accordingly 
Hemadri himself, from not being satisfied with that (just stated), has advanced 
the other position; ‘ In the same manner as for the secondary father, a 
funeral repast must be performed in honour of the secondary mateni^ grand¬ 
father and the rest.’ And this even is proper. The adopted son as substitute 
for the real legitimate sond)eing the agent of rites performed by a 
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son, it follows that he is the performer of funeral repasts, the objects of 
which are the manes in honour of whom a legitimate son performs [858] such 
repast.” This right of performing the obsequies indicates a right of heirship 
in the family of the adoptive mother. We have seen the rule laid down by 
Manu to be—“ A given-son must never claim the family and estate of his 
nat\iral father,” and the reason assigned is because “ the funeral cake follows 
the family and estate,” and the same reason is assigned in v. 51, s. 6, Dattaka 
Mimansa, why the given-son cannot claim the estate of his natural maternal 
grandfather —‘ the fimeral cake follows the family and estate " the family and 
estate are declared to be the cause of performing the funeral repast.” So when 
we find that the adopted son performs by right the obsequies of his adoptive 
maternal grandfather, it will follow that he does so because he is amongst the 
heirs, or to quote the text, because “ the family and estate are the cause of 
performing the funeral obsequies, ” and this doctrine of funeral cake has been 
hold by a high authority (Sir W. .Tones) to be the key to the whole Hindu Law 
of inheritance. 

Amongst decisions on the question, we find that in Monm Moyee Debeah v. 
B^oy Kishto Gossamee (W. B., F. B., 121), decided the 23rd July 1863, the 
High Court of Bengal held that an adopted son cannot succeed to his adoptive 
maternal grandfather’s estate when there are collateral male heira. 

Them is the case of Gunga Mya v. Kishen Kishora Chotodhry (3 S. D. 
A. Rep., L. P., 128) decided the 17th December 1821, in which a vyamstha 
was delivered to the effect that a son adopted with the permission of her husband 
by a woman on whom her father’s estate had devolved will not be entitled to 
such estate on his adoptive mother’s death, but such estate will go to her father's 
brother’s son in default of nearer heirs. This opinion was based on an inter¬ 
pretation given by the Dayabhaga to the text of Manu by which the adopted 
son’s right of succession collaterally was confined to succession to property of 
persons befonging to the same family as the adopting father. But that dictum 
was accepted by one Judge only, and the majority of the Court expressed no 
opinion on it, as the point did not arise in the case. The dictum has, 
however, been accepted by Mr. Macnaghten—Hindu Law, vol. ii., 187. [259] 
Then there is the case of Gungapersad Boy v. Brijesauree Chowdhram (15 8. 
D. A. Rep., L. P., part ii, p. 1091), decided by the High Court of Bengal on 
the 30th July 1859, in which the learned Judges considered that the doctrine 
laid down in the case of Gunga Mya v. Kriahen Kishore Chowdhry stood merely 
as the dictum of the Pandit who gave it, and had not been conclusively 
adopted by the Court and could not be said to have acquired all the authority 
of a recognised principle of Hindu Law to which the Sudder Court had 
intended to give effect, and the Court proceeded to decide the question before 
them, which was the converse of that before us, and held that the relations of 
the adoptive mother inherit the property of her adopted son just as they would 
inherit the property of her natural son. 

In another case, Teencowree Chatterjee v. Dinnonath Banerjee (8 W. R. 49) 
the right of inheritance by the adopted son was held to be limited to the 
adoptive mother’s stridhan, and did not extend to the property she had inherited 
from her father and paternal ancestors, but this limitation of the succession 
proceeded on the ground that the adopted son cannot perform the shradh of the 
adoptive mother’s father, in which view the Court appears to have been 
mistaken. 

Referring again to the decision in Morun Moyee Debeah v. Bijoy Krieto 

Goaaamee, it should be noticed that in that case tha Pandits of Moorshedab^ 

* ^ 
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and the 8udder Court gave their opinion that a legally adopted son can inherit the 
property of the adopting mother’s father. They thus differed from the dictum 
given in 1821, and it should be also noticed that this vyavasthaot 1821, on which 
the Judges in Monm Moyee Debeah v. Bijoy Kriato Goasamee principally relied, 
has special reference to the Dayabhaga law, and will not have equsd weight in 
deciding the question before us, which must be governed by the Dattaka 
Mimftnsa and Mitakshara. 

Qn a full consideration of the question there seems no valid reason to 
doubt that the adopted son does succeed to property which descended to his 
adoptive mother as heiress of her father. 


N0TB8. 

[SeeOCal. 266.3 

[260] APPELLATE CIVIL. 


The 29th Jum, 1870. 

Present : 

Mr. Justice Turner and Mr. Justice Spankie. 


Jagan Nath.Defendant 

versus , 

Lalman.Plaintiff. ’’’ 


Act VIII of 18S9, s. 336—Appeal when instituted—Memorandum 
of Appeal — Limitation. 

Where, under the provisions of k. 386,t Aet Vm of 1859, a memorandum of appeal is 
returned for the purpose of being corrected, the Appellate Court should specify a time for such 
correction. 

Where an appellant presented an appeal within the period of limitation proscribed there¬ 
for, and the Appellate Court returned the memorandum of appeal for correction without 
specifying a time for such correction, the appeal again presented some days after the period of 
limitation was presented within time,the date of its presentation being the date it was presented. 

The period for presenting an appeal in the suit against the decree of the Court 
of First Instance expired on the 18th December 1875. The defendant present¬ 
ed an appeal on the 16th December. The lower Appellate Court returned the 
memorandum of appeal for the purpose of being corrected without specifying any 
time within which the appeal should be again presented. It was again presented 


* Special Appeal, No. 661 of 1876, from a decree of the Judge of Farukhabad, dated the 
90th February 1876, rejecting an appeal against a decree of the Subordinate Judge, dated the 
16th November 1875. 

ttSeo. 336;—If thememorandiun be not drawn up in the manner hereinbefore prescribed, 
the Court may reject it or may return it to the party for the 
If memorandum be not pur^e of being corrected. If the memorandum be not presented 
in form or duly presented, within the prescribed period, a^ no suffioient cause be shown 

^r the delay, the appeal shall be rejected.] 
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on the 22nd December and admitted. At the hearing the plaintiff olqeoted 
that it was presented after time. The lower Appellate Court admitted the 
validity of the objection, deciding that the date on which it was presented the 
second time must be taken to be the date of its presentation, for the purpose of 
oomputing the period of limitation, and holding that the defendant had shown 
no sufficient cause for not presenting it within time, dismissed it as barred by 
limitation. 

Against this decision the defendant appealed to the High Court. 

Pandit Ajudhia Nath for the Appellant. 

Pandit Bishambar Nath and Lala HarkisJim Das for the Bespondent. 

The of the Court was as follows:— 

We are unable to hold that the appeal was presented after the 
proper time, for the date of its presentation is the date on which it 
is first presented to the officer. In returning the application that [261] 
the grounds of appeal might be amended, the Judge should have 
prescribed a time within which it should have been again presented in an 
amended form. The case of Ismail Sahib v. Arumuga Chetti (1 Mad. H. C. 
B., 427; see a\aoHidayut Ali v. Maeraj Begum, H. C. B., N.-W. P., 1871, p. 
202; Begee Begum v. Yusuf Ali, H. C. B., N.-W. P., 1874, p. 139; Sham 
Chand Koondo v. Kally Kanth Boy, Marsh 336; Bam Coomar Shaha v. 
Dwarkanaih Hazra, 5 W. B., 207 ; HumtUoolah v. Abdool Kadir, 6 W. B., 39 ; 
Oreesh Chunder Singh v. Bam Kishen Bhuttacharjee, 7 W. R., 157; Mengur 
Munder v. Huree Mohun, 23 W. B., 447 ; and see also the Indian Limitation 
Act, s. 4, Explanation) appears to be in point. The decree of the lower 
AppeUate Court is set aside and the case remanded under s. 351 for trial by tlie 
lower Appellate Court. 


Cl Had. 261 .] 

APPELLATE CIVIL. 


The noth Jwnc, 1876. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 

Tota Bam.Defendant 

versw 

Sher Singh and others.Plaintiffs." 

Act XVIIIof 1873, s. 93, cl. (h)—Suit for Profits — Interest. 

A Court of Revenue is competent, in a suit for profits, under s. 98, cl. (h) of Act XVIII 
of 1878, to award the interest claimed on such profits. 

This was a suit under cl. (h), s. 93, Act XVIII of 1873, by five oo* 
sharers to recover from the remaining co-sharer five-sixths of the profits, 
together with interest, of a certain mahal for 1280 Fasli. The Court of First 
Instance gave them a decree for the whole suin claimed. The lower Appellate 
Court affirmed that decree. __ 

« fecial Appeal, No. 669 of }876, against a decree of the Judge of Meerut, dated the ii9th 
February 1876, affirming a decree of the Assistant Collector, dij^ the 27th August 1875. 
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One special appeal by the defendant to the High Court it was contended 
that the (^urt of first instance was not competent to give a decree for the 
interest claimed, the defendant not being liable under any provisions of. Act 
XVIII of 1873 to pay interest. 

Munshi Hanuman Parshad and Pandit Bithambar Nath for the Appellant. 

Babu Jogendro Nath for the Respondents. 

[262] The Judgment of the Court, so far as it is material to the above 
contention, was as follows :— 

It is true that the Bent Act does not expressly declare that interest will 
accrue on other sums which may be recovered in the Bevenue Court except 
sums due in respect of rent, but neither does it declare the Bevenue Courts 
incompetent to award interest, and it would bo contrary to the policy of the 
Act to compel a plaintiff to resort to the Civil Court to obtain compensation 
in the way of interest for the default in payment of sums which are only 
recoverable in the Bevenue Courts. As it has been the practice in the 
Bevenue Courts to decree interest on arrears of profits, wo shall not interfere 
with the decree of the Court below in this respect. 


[1 All. 262.] 

APPELLATE CIVIL. 


The 29th June, 1876. 

Peesent: , 

Mb. Justice Tukneb and Mr. Justice Spankie. 


Gauri.Plaintiff 


versus 

Chandramani.Defendant. 


Hindu law—Hindu widow—Family dwelling-house—Bight of residence. 

A Hindu widow, who resideB with her hoaband and the members of his family in the 
family dwelling-house while he is alive, is entitled to reside therein after his death, and 
cannot be ousted by the auetion-purohaser of the rights and interests in the house of her 
husband’s nephew. 

• Mangala Devi v. Dinanath Bose (4 B.Ii.B., 0. J., 72 ; S.C., 12 W. B., 0. J., 35) follow¬ 
ed. [See, however, Mohun Oeer v. Tota (H.C.B., N.-W.P., 1872, p. 168).] 

The plaintiff in this suit was the auction-purchaser of the rights and interests 
in a certain dwelling-house of his judgment-debtor, Bindesri Parshad. 

Bindesri Parshad was the son of Lachman Parshad, deceased, and nephew 
of Beni Parshad, also deceased. 

When the plaintiff endeavoured to obtain possession of the house he was 
resisted by the defendant, the childless widow of [268] Beni Parshad, who was 


* Special Appeal, No. 469 of 1879, against a decree of the Subordinate Judge of Gorakh¬ 
pur, dated the 17th February 1876, reversing a decree aof the Munsif, dated the 30th 
November 1676. . 
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residing in the house, and claimed the right to reside in a moiety thereof as 
her husband’s widow. He therefore brought the present suit to eject her. 

The Court of first instance gave him a decree. The lower Appellate Court 
held, on the ground that a moiety of the house was admittedly the sepaiikte 
property of Beni Parshad, that the defendant was entitled to the right of 
residence claimed by her, and dismissed the plaintiff's suit. 

The plaintiff appealed to the High Court. 

Lala LaUa Parshad for the Appellant. 

The respondent did not appear. 

The Judgment of the Court was as follows:— 

It does not appear to have been admitted that the property was held by 
Lachman Parshad and Beni Madho in equal shares, but assuming it was the 
joint property of the two brothers, the widow of Beni Madho is entitled to live 
in it, it being the house in which she resided with her husband. She cannot be 
ousted by a purchaser of her nephew’s right. MangaUi Debi- v. Dhianath Bose 
(4 B. L. E., O. J., 72 ; s. c., 12 W. B., O. J., 36). The house is a small one, 
and it is not shown that one moiety is more than sufficient as a residence 
for the Mussammat. We shall not therefore disturb the deci'ee of the lower 
appellate Court, but dismiss the appeal with costs. 


MOTBS. 

[Ab to the right of residence, see the learned judgment of Muttusami Ayyar, J in (1S88) 
18 Mad., 260 F. B. where previous authorities on the subject arc fully discussed. Sec also 
27 Mad., 48 ; 13 Bom., 101; 2 Bom-, 491 ; 3 All., 353 ; 2 All., 111.] 


[1 All. 268] 

APPELLATE CIVIL. 


The doth Jum, 187(>. 


Bishan Chand.Defendant 


versus 

Ahmad Khan and others.Plaintiffs. ' 


Act IX of 1871, s, 6 a—Institution of suit—Limitation. 

Held, that where the period of limitation prescribed for a suit expired when the Court 
was closed for a vacation, and the Court, instead of ro-oponiiig after the vacation on the day 
that it should have re-opened, re-opened on a later day, and the suit was instituted when it 
did re-open, it was institnted within time. 

[m] This suit was instituted in the Court of the Subordinate Judge of 
Ghazipur on Monday, the 16th November 1874. The cause of action was stated 
in the plaint to have arisen on the 2nd November 1871. 

* l^)ecial Appeal, No. 634 of Jl 876, from a decree of the Judge of Ghazipur, dated the 19th 
April lS7d, ravening a decree of the Subordinate Judge, dated the 12th June 1875. 
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The Subordinate Judge dismissed the suit, holding that the pwiod of 
limitation applicable to it was two years. On appeal by the plaintiffs the 
District Judge held that the period applicable was three years, and that, as that 
period expired when the Court of the Subordinate Judge was closed, and the 
plaintiff's bad instituted the suit on the day the Court re-opened, it was instituted 
within time. 

The Court of the Subordinate Judge was closed from the 12th October 
1874 to the 13th November 1874, in accordance with a list of days to be observed 
as close holidays in 1874 by the Courts subordinate to the High Court, such 
list being prepared by the High Court and published in the local Gazette, under 
the provisions of s. 17, Act VI of 1871. It should have re-opened on Saturday 
the 14th November 1874, but did not do so until Monday the 16th November 
1874, under an order issued by the District Judge. 

On special api)eal by the defendant to the High Court it was contended 
tluxt the suit was barred l)y limitation, not having been instituted on the 14th 
November 1874. 

Munshi Hanuvuin Parslmd and Pandit Ajtuikia Nath for the Appellant. 

Pandit Bishamhar Nath and Shah Assad Ali for the Respondents. 

The Judgment of the Court, so far as it is material to the above conten¬ 
tion, was as follows:— 

It appears that the Court should have sat on the 14th November 1874, 
and if it had done so, the suit, according to the Judge’s [ 268 ] view of the 
limitation that applies, would have been within time. The Judge does not 
notice the fact that the Court did not sit on the 14th, but confines his remarks 
to the point that, when the Court opened, the petition was filed, and the limita¬ 
tion being three years, not two years as found by the first Court, the suit was 
within time. It was contended that the Courts did not sit because the Judge 
})ad issued an unauthorized order that they were not to open until the Monday 
following Saturday the 14th, on which day they should have been opened after 
the close of the vacation. The Judge’s unauthorized order cannot, it is urged, 
override the law of limitation, which must be applied strictly. It does not 
appear why tHis order was issued ; probably it was to suit the convenience of 
the Judges on their return to their Courts after the vacation, because Sunday 
caused another break between Saturday and Monday. There was considerable 
difference of opinion before the passing of the present Limitation Law, as to 
whether Act XIV of 1859 was to be strictly applied in a case of this nature when 
a Court happened to be unexpectedly clos^. [In the following cases it was held 
that a plaintiff was not entitled to deduct the time the Court was closed from 
the period of limitation applicable to his suit under Act XIV of 1859, that Act 
giving no discretion to the Court to extend such period— Bajkristo Boy v. 
Dinobundho ^iirma (B. L. R., Sup. Vol., 360; S. C., 3 W. R., S. 0. 0. R., 6 ); 
McKilliganv. Tarinee Chum Singh (3 W. R., 209); Kvdomesmree Dossee y. 
Enam Ali, (20 W. R., 167); Bamasamy Chatty v. Venkatachellapatty Chatty 
(2 Mad., H. C. R. 408). In Maninin v. Luteefun (3 W. R., 46), it was held 
otherwise. Where the time fixed by the decree in a suit for pre-emption for the 
deposit of the purchase-money expired when the Court was closed, its deposit 
whentbe Court re-opened was held to have been made within time— Mnchul 
Kooer v. LaljeeiB.. C. R., N.-W. P. 1870, p. 112)]. Iij the present case the plaintiff 
appears to have brought his claim to the Munsifi and to have been r^y to 
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|)resent it on the 14th. It is dated the 14th, so is the vakalatnama and the 
plaint was presented on Monday the 16th. In such a ease we should not be 
disposed to apply the strictest interpretation, and looking at the terms of s. 5, ol. 
(a), Act IX of 1871, we do not think that wo are called upon to do so. The 
section provides that, if the period of limitation prescribed for any suit, appeal, 
or application expires on a day when the Court is closed, the suit, appeal, or 
application may be instituted, presented, or made on the day that the Court re- 
oi)ens. This was the course followed in the case before us, and the section 
appears to us wide enough, since it does not refer to vacations or holidays, to 
admit of the entertainment of the suit. 


[266] APPELLATE CIVIL. 


The 7th July, 1870. 

Present : 

Mr. .Tustice Turner and Mr. Justice Spankie. 


Ram Golam and others.Defendants 

verms 

Sheo Tahal and others.Plaintiffs.* 


Decree — Judgment — Appeal. 

The plaintiffs in thitt suit claimed. a» the heirs of O, possession from the defendants of 
certain lands which 0 had mortgaged to the defendant, alleging that the mortgage>debt bod 
been satisfied from the usufruct. The defendants denied the title of the plaintiffs to redeem, 
asserting also that the mortgage-debt had not been satisfied. The Court of first instance held 
that the plaintiffs were entitled to redeem, but dismissed the suit on the ground that the 
mortgage-debt had not been satisfied. 

Held, that the defendants were entitled to appeal, the cash of Pan Kooer v. Bhugmunt 
Kooer (H. C. R., N. W. P., 1874, p. 19) not being applicable to this case. ^ 

The plaintiffs in this suit claimed, as the heirs of Gunnu Dubay, to recover 
possession from the defendants of certain lands which Gunnu Dubay had 
mortgaged to their ancestor in 1835 for Bs. 25, alleging that the mortgage-debt 
had l^n satisfied from the usufruct. They also claimed mesne profits. 

The defendants denied that the plaintiffs were the heirs of Gunnu 
Dubay, asserting that they themselves were his heirs, and that they held pos¬ 
session of the lands in suit as such, having originally held possession of them 
under the mortgage. They also denied that the mortgage-debt had been satis¬ 
fied from the usufruct. * 

The Court of first instance found that the plaintiffs were the heirs of Gunnu 
Dubay, but dismissed the suit on the ground that the mortgage-debt had not 
been satisfied. Its decree was in these^terms:—“It is ordered that the plaintiffs* 
claim be dismissed in its present form.*' 

.. * Special Appeal, No. 654 of 1876, againat a decree of the Judge of Ghaaipur, dated the 
17tb February 1676, affirming ^a decree of the additional Subordinate Judge, dated ^ 8tb 
April 1676. o 
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The defendants appealed impugning the decision of the Court of first 
instance that the plaintiffs were the heirs of Gunnu Dubay. The lower Appelate 
Court dismissed the appeal on the ground that [267] it was an appeal a^iainst 
the decision of the Court of first instance and not the decree, referrii^ to Pan 
Kooer v. Bhttgwant Kooer (H. 0. R., N.-W. P., 1874, p. 19). On special appeal 
by the defendant to the High Court it was contended that the lower appellate 
Court had misapplied that case. 

Mir Akhar Hussain for the Appellants. 

The Senior Government Pleader (Lala Juala Par^had), for the Respondents. 

The Judgment of the Court was as follows:— 

We are of opinion that the ruling of the Full Bench does not apply in 
this case. The appellant is dissatisfied with the decree of the Court of first 
instance. He contends that the respondents have, under no circumstances, a 
right to redeem, and that their suit should have be«n dismissed absolutely and 
not in such a mannar that they are at liberty to come into Court again. We 
admit the force of the objection, and decreeing the appeal, remand the case to 
the lower appellate Court for decision on the merits. 


NOTES. 

[See 2 All, 497 : 17 All. 174 ; 9 C. W, N. 586,] 

[1 All. 867]. 

FULL BENCH., 

The 27th July, 1876. 

Present: 

Sib Robert Stuart, Kt., Chief Justice, Mr. Justice Turner, 

Mr. Justice Spankie, and Mr. Justice Oldfield. 

Anant Das.Defendant 

versus 

Ashbumer and Co.Plaintiffs.* 

Act IX of 1872 (Contract Act), s 28 — Agreeme7it not to appeal—Void 

agreement. 

Where, in consideration of A giving B time to satisfy a decree against him held by A, 
B agreed not to appeal against the decree and did appeal, Jield that the agreement was not 
prohibited by s. of Act IX of 1872, and that the Appellate Court was bound by the rules 

* Regular Appeal, No. 109 of 1876, against a decree of the Subordinate Judge of 
Gorakhpur, dated the 10th July, 1875. 

t[Sec. 28 Every agreement, by which any party thereto restrioted absolutely 

enforcing his rights—under or in respect of any contract by the 
Agreements in restraint usual legal proceedings in the ordinary tribunals, or which limi ts 
of legal proceedings void. the time within which he may thus enforce his rights, is void to 

that extent. . 





LLJRL 1 All. aw ANANT DAS V. ASHBUKNEB & 00. [1876] 


of justice, equity, and good oonscienoe to give eSeot to it and to refuse to allow B to proceed 
with the appeal which he had instituted in contravention of it. 

Ashburner and Go., the respondents in this appeal, had obtained a decree 
against Anant Das, the appellant. On the 24th July 1875, while certain 
proceedings in execution of that decree were pending, Anant Das entered into 
an agreement with Ashburner and Go. by which he bound himself not to appeal 
from the decree if they would give him until the 20th September, 1876, to 
satisfy it. The agree- [268] ment and consent having been notified by the 
parties to the Gourt executing the decroe, it directed execution to be stayed. 

Anant Das contrary to the agreement above-stated preferred the present 
appeal to the High Gourt, The resiiondents urged, when it came on for hearing, 
that it ought not to be entertained. The appellant contended that the agree¬ 
ment was void under the provisions of s. 28,'^' Act IX of ^1872. 

The Gourt (TURNER and Oldfield, JJ.),l)eing doubtful whether the terms of 
that section applied, referred to the Full Bench the question whether; under 
the circumstances stated, the appellant ought to he allowed to proceed with 
the appeal. 

The Senior Government Pleader (Lala Juala Parshad), for the appellant, 
contended that the agreement was void under s. 28, Act IX of 1872. 

Mr. Howard (with him the .Junior Government Pleader (Babu Dwarka 
Nath Banarji) for the respondents, contended that the section was not appli¬ 
cable. The agreement is a valid agreement, and the consideration viz., the 
granting of time, good and sufficient. He referred to Mnmhi Ali v. Maharani 
Ittderjit Koer (9 B. L. R., 460). 

Stuart, CJ.—I would' answer this reference in the negative. It is 
perfectly clear that s. 28 of the Gontract Act does not apply to such a case, 
while in my judgment the agreement of the 24th July, 1875, was a valid and 
reasonable arrangement which can be enforced. The appellant therefore 
ought not to be allowed to proceed with his appeal. 

Tumor, Spankie and Oldflold, JJ., concurred in the following opinion: — 

Section. 26, Act IX of 1872, declares that every agreement by which any 
party thereto is restricted absolutely from enforcing his rights under or 
in respect of any contract by the usual legal proceedings in the ordinary 
tribunals is void to that extent. These provisions appear to embody a 
general rule recognised in the English Gourts which prohibits all agree¬ 
ments purporting to oust the jurisdiction of the Gourts ; but notwithstanding 
this rule it was long since determined that, if a person after mature delibera- 
C269]tion enters into an agreement for the purpose of compromising a claim 
bond fide made to which he believes himself to be liable, and with the nature 
and extent of which he is fully acquainted, the compromise of such a claim is 
a sufficient consideration for the agreement, and the agreement is valid. This 
principle has been recognised in the Indian law in the provisions of the Procedure 
Gode, which enable the parties to a suit to go before the Gourt and obtain a decree 
in the terms of a compromise. Furthermore, that the parties to a suit may before 
a decision is passed in the Gourt of first instance agree to abide by the decision 
pf that Court and forego their right of appeal is shown by the decision 
of the Privy Council in Mumhi Amir Alt v. Maharani Inderjit Koer (9 B.L.B., 
460). That case was, it is true, decided before the Indian Contract Act waa 

__t- ■ 

* [ 9 . V. supra 1 All. 367.] * 

• • 
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passed, but if, as we are of opinion, the provisions on which the appellant 
relies only declare what was before a recognised rule of law, it is an authority 
in favour of the conclusion at which we have arrived, that those provisions are 
not applicable to the circumstances of the present case. By the agreement not 
to appeal, for which the indulgence granted by the respondents was a good 
consideration, the appellant did not restrict himself absolutely from enforcing a 
right under or in respect of any contract. He forewent his right to question in 
appeal the decision which had been passed by an ordinary tribunal. Such 
an agreement is, in our judgment, prohibited neither by the language nor the 
spirit of the Contract Act, and an appellate Court is bound by the rules of 
justice, equity, and good conscience to give effect to it and to refuse to allow 
the party bound by it to proceed with an appeal. 


NOTES. 

[See 3 AU., 152 ; 8 Cal., 456.] 


[1 All. 269] 

APPELLATE CIVIL. 


The mil July, 1876. 

Present : 

Mr. Justice Turner and Mr. Justice Oldfield. 


The Municipal Committee of Moradabail.Defendants 

verstis 

Chatri Singh.Plaintiff." 


Act XV of 1873 (Xorth-Western Provinces and Otedh Municipalities Act), 
ss. il8, 43—Local Government—Notice of suit—Special appeal. 

Where, in a suit against a Municipal Gonimittoc, the Magistrate of the District was 
impleaded as representing the Local Government, the Court refused to [270] allow the pica 
that tho Local Govenimcnt had not been made a party to the suit in accordance with the 
provisions of s. 28, Act XV of 1873. 

The notice previous to suing a Municipal Committee for a thing done by them under that 
Act required by s. 43 of tho Act is only uocessaty whore compensation is claimed for the thing 
done. 

The plea that no notice was given as required by s. 43 cannot be taken for tho first time 
in special appeal. 

Quccre .—Whether a plea that the Local Government has not been made a party to a suit 
against a Municipal Committee in accordance with a. 28 can bo taken for the first time in 
special appeal. 


* Special Appeal, No. 341 of 1876, against a decree of the Subordinate Judge of Morada- 
bad, dated the 7tb January 1876, reversing a decree of the Munsif, dated the 3<Rh September 
1874. * 
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One Dhokal Singh complained to the Magistrate that the plaintiff was 
encroaching on a certain public highway in the Municipality of Moradabad. 
The Municipal Committee took the matter up, and in the carrying out of a 
resolution by them the line of the highway was marked out so as to admit of 
the passage of carts. The plaintiff instituted the present suit against Dhokal 
Singh and against the Magistrate of the District or President of the Municipal 
Committee and as representing the Local Government, in which he claimed to 
be maintained in possession of the piece of land which he alleged would be out 
off his property if the highway were carried along the line marked out. The 
Court of first instance dismissed the suit, holding that the plaintiff had failed 
to prove his title to the land. The lower appellate Court, holding that the 
land was the plaintiff’s property, gave him a decree. 

On special appeal to the High Court by the Magistrate as President of the 
Municipal Committee, it was urged that the suit should be dismissed as the 
Local Government had not been made a party thereto in accordance with the 
provisions of s. 28, Act XV of 1873, and that the suit was not maintainable 
because notice of action was not given in accordance with s. 43 of that Act. 

The Senior Government Pleader (Lola Jtutla Par shad) for the Appellant. 

Pandit Bishambar Nath and Mir Zahur Hussain tor the Respondent. 

The Judgment of the Court, so far as it is material to the above contention, 
was as follows:— 

A plea was, however, urged which is not entered in the memorandum 
of grounds of appeal that the suit ought to be dismissed on 071] 
the ground that the Local Government had not been made a party in 
accordance with the provisions of s. 28, Act XV of 1873. Inasmuch as in a 
former case (unreported) this objection had been allowed in special appeal 
and the suit remanded to the Court of first instance for retrial after adding the 
Local Government as defendant, we permitted the plea to be argued although it 
was not entered in the memorandum. In the present instance it appears to us 
that the plea should not be allowed. It is the practice to implead the Collector 
as representing the Local Government. The Collector and the Magistrate are 
one and the same person, and in this suit the Magistrate was impleaded not 
only as President of the Municipal Committee, but as representing the Local 
Government. 

At the most it appears to us in this case there was a misdescription of the 
oflScer representing Government, a misdescription which that officer might have 
applied to have corrected. Consequently, assuming that it would be a valid 
plea in special appeal that the Government must necessarily have been implead¬ 
ed, and on this point we must not be taken to express an opinion, we hold that 
the plea cannot arise in this suit because the Government was impleaded. 

The question which next calls for decision is whether or not the suit should 
be dismissed because notice of action was not given in pursuance of s. 48 of the 
Act. This plea was not, it appears, raised in either of the Courts below, and it 
is not a pl^ affecting the decision on the merits. It therefore can hardly be 
held to be a good plea in special appeal. We may, however, observe that a plea 
based on similar provisions in a former Act was considered by the Court in an 
unreported case. It was then pointed out that, on the construction of analo¬ 
gous provisions in English Statutes, it had been held that notice of action is only 
necessary where the suit is brought for a tort or a quasi tort—Addison on Torts 
(4tb ed., 764)—and that in "Poomo Chunder Boy v. Ptalfour (9 W. B., 685; see 
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also Price v. Khilat Chandra Ghose, 5 B. L. B., App. 50). Mr. Justice Pheab 
expressed his opinion that similar provisions in Act III of 1864 (B. G.) “ were 
directed solely to the cases of suits brought against Oommissioners for damage 
consequential on the act done by them and seeing [272] that the suit then 
before the Court was not brought for damages, the C^urt held that the provisions 
of s. 31, Act VI of 1868, respecting notice of action were inapplicable to it. 
We agree with that ruling. The object of requiring such notice s^ppears to be 
to enable the committee or those acting under them to tender compensation 
and so prevent the necessity for a suit. In the suit now before the Court no 
damages are claimed. For the reasons we have stated we disallow the plea. 


NOTB8. 

[See alyo 28 All. 600 ; 4 All. 102 ; 25 Bom. 142; 22 Bom. 289 ; 1C Mad. 296.] 


[1 AH. 272] 

APPELLATE CIVIL. 


The 3rd August, 1876. 

Present; 

Sir Bobert Stuart, Kt., Chief Justice, and 
Mr. Justice Oldfield, 

t 

Farzand Ali.Defendant 

versus 

AlimuUah.Plaintiff. 


Act XXIII of 1861, s. 14 — Pre-emption—Pattidari Estate — Co-sharer — 

Stranger — Auction-purchaser. 

A share-holder in one patti of a pattidari estate is not a “ stranger ” with reference to a 
share-holder in another patti of the estate, within the moaning of that term in s. 14,t Act 
XXIII of 186l.t 

The auction-purchaser at a sale in execution of a decree of a share in a pattidari estate 
seeking to establish his right as against a person whoso claim to the right of pre-emption under 
the provisions of s. 14, Act XXIIl of 1861, has been allowed and in whose favour the sale has 
been confirmed, cannot maintain a suit for possession of the share, but should sue for a 

* Special Appeal, No. 318 of 1876, from a decree of the Judge of Ghazipur, dated the 2l8t 
January 1876, reversing a decree of the Muiisif, dated the 16th September 1875. 

t[Sec 14:—When the land sold in execution of a decree is a share of a pattidari estate 
paying revenue to Government as defined in Section II, Act I., 
Go-sharer of a share of a of 1841 (forfacilitating the coUectionof the Revenue ofOovenmtent 
pattidari estate sold in and defining the interest intended to be conveyed by public sales 
the execution of decree for the realization of arrears of the Public Revenue in Pattidari 
may claim to take the share Estates), if the lot shall have been knocked down to a stranger, 
at ue sale prioe. any co-sharer, other than the judgment-debtor or any other 

member of the co-parcenary, may claim to take the share sold 
at the sum at which the lot was knocked down. Provided tbbt the claim be made on the day 
of sale, and that the claimant 4ulfll all the conditions of the sale.] 


1 AXiL.~~26 
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deolarstion'that the person olaiming tho right of pre-emption has no such right and to sot aside 
the sale (see Tasudak AU v. Mukaud AH, H. G. B., N.-W. P., 1874, p. 272; Dcd>ee Perahad 
V. Btaheahur Perahad Singh, H. C. B., N.-W. P., 1874, p. 289 ; and Shib Bahai v. Thika 
Bam, H. 0. B., N..W. P., 1875, p. 97.) 

This was a suit for a declaration of the plaintiff’s right to, and to obtain 
possession of, a certain share in a pattidari estate. The share had been knocked 
down at a sale in execution of decree to the plaintiff, who was a co-sharer in 
the estate, but hot a co-sharer in the patti in which the share in suit was 
situated. The defendant, who was a co-sharer in that patti, had claimed to 
take the share sold, under the provisions of s. 14, Act XXIII of 1861. The 
officer conducting the sale had allowed the defendant’s claim, and the Court 
executing the decree had confirmed the sale in his favour. 

[278] The Court of first instance held that the plaintiff was a “ stranger ” 
within the meaning of s. 14, Act XXIII of 1661, and that the defendant was 
therefore entitled to take the share, and dismissed the suit. The lower 
appellate Court held that the plaintiff was not a “ stranger ” within the 
meaning of that section and gave him a decree. 

On special appeal by the defendant to the High Court it was contended 
that the suit was not maintainable, and that the lower appellate Court had 
placed a wrong construction on the provisions of s. 14, Act XX HI of 1861. 

Munshi Sannmnn Parshad for the Appellant. 

Pandit Bishambar Nath, Lala Lalta Parshad and Shall Asad Ati for the 
Bespondent. 

The following Judgments were delivered by the Court:— 

Stuart, C. J. —The judgment of the Judge is substantially right. This is 
really not a case whore the defendant shows any exclusive right of pre-emption 

where the plaintiff is a “ stranger,” but of competitive pre-emption, if I 
may be allowed the expression, the plaintiff's claim in respect of title being 
quite as good as that of the defendant, while ho has priority by purchase. As 
pointed out by the Judge, although tho plaintiff did not live in the same patti 
as the vendor, but in another patti, he was a member of the co-parcenary, and 
therefore his claim under s. 14 of Act XXIII of 1861 must be allowed, and the 

to the defendant declared invalid. But the plaintiff cannot benefit by this 
judgment, and obtain possession, until the sale to him has been confirmed. 1 
am therefore of opinion that, with this slight modification, the appeal should 
be dismissed, and with costs, the plaintiff, respondent, having substantially 
succeeded, and defendant treating him as a stranger and denying his right as a 
member of the co-parcenary. 

Oldfield, J. —The plaintiff is himself a member of the co-parcenary, being 
a sharer in another patti of the estate. The right of pre-emption can only be 
asserted against a stranger, i.e., one who is not a co-sharer or member of the 
oo-paroenary. A sharer in one of the pattis in a pattidari estate cannot be said to 
be a stranger with reference to the co-sharers in another patti, and the 
section gives no preferential rights of pre-emption among themselves between 
co-sharers in the same patti and sharers in other [274] pattis, who come 
under the denomination of members of the co-parcenary. But the plaintiff 

however, only obtain a declaration that the defendant has no right 
of pie’emption, as against him, and that the sale to the defendant is invalid, 
but he cannot obtain possession until the sale has been confirmed in his 
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favour and made absolute. He has taken no steps to effect this by moving 
the Court which ordered the sale to confirm it in his favour, which is the 
proper remedy open to him. I would modify the decree of the lower appellate 
Oomt by declaring that the defendant has no right of pre-emption as against 
plaintiff, and that the sale to the defendant is invalid. 


[1 All. 271] 

APPELLATE CIVIL. 

TJie 11th 1876. 

Present: 

Sib Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner. 

Darshan Sing and others.Defendants 

verms 

Han wan ta.Plain tiff. 


Act VIIT of 1871 {Registration Act), s. 17, cl. (3) — Registration — Mortgage. 

A bond whicli charged immoveable property with the payment on a day specified therain 
of Rs. 99, the principal amount, and Rs. 6, interest thereon, should have been registered 
under the provisions of cl. (2), g, 17, Act VTII of 1871.t ' 

The plaintiff in this suit claimed to recover the amount of a bond, dated 
the 21st March 1871, from tho defendants personally and by the sale 
of their property, situated in mauza Gutla, which he alleged was charged 
in the bond with tho payment of the amount. The defendants described in the 
bond, which was unregistered, as residents of mauza Gutla, bound themselves 
to pay the plaintiff, described as a resident of the same mauza, on the 5th June 
1871, the sum of Rs. 99, together with interest thereon at 2 per cent, per mensem, 
and with such payment they charged “ their house and landed property.” The 
suit was instituted on the 15th September 1875. 

Tho Court of first instance held that the plaintiff's claim against the 
defendants personally was barred by limitation, and that his claim against 
their property situated in mauza Gutla was not [2783 maintainable, as the 
bond created no charge thereon. The lower appellate Court held that the bond 
created a charge on that property, referring to Martin v. Pursram (H. C. R., 
N.-W. P., 1867, p. 124). 

On special appeal by the defendants to the High Court it was contended 
that the bond created no charge upon immoveable property, the case cited by the 
lower appellate Court being inapplicable, and that the claim against them 
personally was barred by limitation. 

* Speoial Appeal, No. 674 of 1876, from a decree of the Judge of Agra, dated the 18th 
March 1876, reveraing a decree of the Munsif, dated the 27th November 1875. 

t(8o held in Dhurmdeo Narain Singh v. Nimd LciU Simgh, H. C. R., N.-W. P., 1874 
p. 267, with reference to tho sorresponding provisions of s. 17. Act XX of 1866.) 
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DEOJIT V. PITAMBAR &0. [1876] 


The Senior Government Pleader (Lala Jmla Parshad) and Munshi Kashi 
Parskad lor the Appellants. 

The Junior Government Pleader (Babu Dwarha Nath Banarji) for the 
Bespondent. 

The following Ji:^iiiuii was ddiviMed by the Oonrt:— 

Assuming that the instnuoent ereales a (m h&moveidtde pro* 

petty, which may be doubted (see next caee) it piupotts to eieate an 
interest over Bs. 100 in value, lor it secured the repaymsnt of Be. 99 pha 
Bs. 6, the interest for three months. This was tj^ejeast sum that ooidd have 
been recovered under the instrument. The instrument not having bem 
registered we cannot act upon it. Nor can we decree the debt apart from the 
lien, for the agreement should have been but was not register^, and more 
than four years had elapsed prior to suit from the date on which the 
agreement to repay the money was broken. This claim was therefore barred 
by limitation. The appeal is decreed, and, the decree of the lower appellate 
Court being reversed, the decree of the Court of first instance is restoi^ with 
costs. 


NOTBB. 

the notes to 6 Mod. 214 in the Law Reports Reprints.] 


[1 AU. 278] 

APPELLATE CIVIL. 

Tfie 11th Atigust, 1876. 

Present: 

Sib Eobert Stuart, Kt., Chief Justice, and Mb Justice Turner 

Deojit.Plaintiff 


versus 

Pitambar and others.Defendants."’’' 


Mortgage—Uncertain agreement—Amltiguous or defective document—Act IX 
of 1872 (Contract Act), s. 29—Act I of 1872 (Evidence Act), s. 93. 

Semble, that where certain persons, describing tbemselveB as residents of J, give a 
bond for the payment of money in which, as collateral security, [878] they charge “ their 
property ” with such payment, they do not thereby create a charge on their immoveable pro. 
perty situated in J. 

Martin v. Puraram (H. C. B., N.-W. P., 1867, p. 124) distinguished. 

The plaintiff in this suit claimed to recover certain money which he 
alleged was charged upon the immoveable property of the defendants situated 
in mauza Jarao Bas Mohan by a certain bond. This bond purported to be 

* Special Appeal, No. 675 of 1876, against a decree of the Judge of Agra dated the 
28 b March 1876, affirming a decree of the Munsif of Jalesar, dated the 4tb January 1876, 

t « 
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executed by the defendants, described therein as residents of Jarao Bas Mohan, 
in favour of the plaintiff, described as resident of Jarao Bas Kesri. The portion 
of the bond on which the plaintiff relied as creating a charge wu as foUovra:— 
“ and we hypothecate as security for the amount our property with all the rights 
and interests.” * 

The CSourt of first instance and the lower appellate Cburt ooneiixrad in 
holding that the phuntiff had failed to prove the bond. The loWtt* ii|q;ieUate 
Oourt further held that the hypothecation in the bond was of tod general 
a nature to admit of a decoree bdng given against any particular praptarty of Mst 
defendants. i, 

On special appeal by the plaintiff to the High Oourt it was contended 
that the bond created a charge in his favour on the property of the defendants 
situated in Jarao Bas Mohan. 

Munshi Hamman Parshad for the Appellant. 

The Senior Government Pleader (Lala Juala Parshad) and Lala Lalta 
Parshad for the Respondents. 

The following Judgment was delivered by the Oourt: — 

This case differs widely from the one to which reference has been made 
{Martin v. Pursram, H. 0. R., N.-W. P., 1867, p. 124). If the debtors had 
described themselves as the owners of certain property and then gone on to 
pledge their rigiits and interests, it would have been reasonable to refer the 
indefinite expression to the description. In this case the debtora simply 
describe themselves as residents in a place and pl^ge “ kul hag haquk.” This 
case falls within the principle of the decision (see e.q.. Bam Baksh v. Sookh 
Deo, II. C. R., N.-W. P., 1869, p. 66) that a general hypothecation is too 
indefinite to be acted upon. Under [277] the Contract Act, s. 29, an agreement 
is void if its meaning is not certain or capable of being mode certain, and 
under s. 93 of the Evidence Act, where the language of a deed is, on its face, 
ambiguous or defective, no evidence can be given to make it certain. The 
Courts below have, liowover, found that the deed was not proved, and by this 
finding we are bound. Our observations on the other issue are intended to 
impress upon money-lenders that distinctness in the description of property 
mortgaged is essential. The appeal fails and is dismissed with costs. 


NOTES. 

[Where the property can be asoortjunod, there is,no uncertaint> -f1890) 12 All. 176 
(1882) 5 All. 11, (1881) 3 Mad. 35.] 


* The original words are “ hakiyat apne ktU \aq haguk." 
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NABAIN SINGH V. 


[1 111. 27T] 

APPELLATE CIVIL. 


The 16th Au^uet, 1876 

Mr. Justice Spankie and Mr. Justice Oldpiedd. 


Narain Singh.Defendant 

verms » . 

Muhammad Faruk.Plaintiff.* 


Act XXIII of 1861, .s. H—Pattidari Estate — Pre-emption—Act XVIII of 1873, 

s. 177—Act XIX of 1873, s. 188. . 

The provisions of s. 14, Act XXIII of 1861, are not applicable, where the land is sold in 
execution of a decree of a Revenue Court. 

Held, on the assumption that, where laud is sold in execution of such a decree, a claim to 
the right of pre-emption can be preferred under the provisions of s. 177 of Act XVIII of 1878, 
and s. 188 Act XIX of 1873, that such claim can only bo preferred where the land is a patti of 
a mahal, not where it is part only of a patti of a mahal. 

Semble that, where land which is a patti of a mahal is sold in execution of such a decree, 
a claim to the right of pre-emption can l>e preferred under the provisions of s. 177, Act XVIII 
of 1878, and s. 188, Act XIX of 1878, 

This was a suit to establish the plaintiff’s right to certain land forming 
portion of a patti of a pattidari mahal. The suit was based upon the provisions 
of B. 14, Act XXIII of 1861. The land was sold to the defendant on the 20th 
August 1874, in execution of decree of a Eevenue Court made in a suit 
un^r cl. 2, 8. 1, Act XIV of 1863. The plaintiff preferred a claim to 
take the land at the price it was knocked down to the defendant [278] 
under the provisions of 8.14, Act XXIII of 1861, but his claim was dis¬ 
allowed. The Court of first instance held that the suit was not maintainable, 
being of opinion that s. 14, Act XXIII of 1861, applied only to sales in execu¬ 
tion of decrees made by Civil Courts, and that Act XVIII of 1873 did not 
provide for the preferring of pre-emptive rights on the occasion of sales in 
execution of decrees made by the Bevenue Courts under that Act. The lower 
appellate Court held that the suit was maintainable, having regard to s. 177, 
Act XVIII of 1873, and s. 188, Act XIX of 1873. 

Against this decision the defendant appealed to the High Court. 

Pandit Bishambar Nath and Pandit Ajudhia Nath for the Appellant. 

Mr. Mahmood, Munshi Hanvman Prashad, and Shah Assad AU for the 
Bespondent. 

The Judgment of the Court, so far as it is material for the purposes of 
this report, was as follows:— 

The suit was instituted under s. 14, Act XXIII of 1861, but that section 
cannot apply to sales in execution of decrees by Bevenue Officers. The Act is 

* Bmoial App^, No. 666 of 1876, from a decree of the Judge of Asaxngarh, dated the 16th 
March 1OT6, teversing a decree of the Munsif of Nagra, dated the 0th December 1876. 
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iL.B. t AU. %n 


supple^ientary to and amends Act VIII of 1809, which is purely a CJode of Civil 
Procedure. The Bent Act X of 1859 provided for the execution of decrees 
under the Act by Courts presided over by Bevenue officers, and Act XIV 
of 1863, under which the suit was brought and decreed, and the property 
now in suit was sold in execution on the 20th August 1874, is by s. 18 
declared to be a part of Act X of 1859. Hence it is quite clear that 
8. 14, Act XXIII of 1861, would not apply to the present suit, and 
no claim to pre-emption would be asserted under it. Since the decree under 
Act XIV of 1863, Act X of 1859 has been repealed, and if the present 
Bent Act admits of the assertion of a pre-emptive title in cases of sale 
in execution of decrees, the^suit should have been founded on some section in 
that Act. The Munsif possibly might have thrown out the suit as based 
on s. 14, Act XXIII of 1861, which did not apply; but the plaint 
distinctly stated that the sale took place in the execution of a decree of a 
Revenue Court, and the Munsif made it an issue whether the plaintiff had any 
right of pre-emption in such a case. In making this issue we think that the 
[279] first Court was right, as the nature of the claim was apparent, and the 
defendant would not be prejudiced on the merits of the case, if it would be 
successfully urged ; and on the other hand if the Bent Act provided no means of 
asserting a pre-emptive title in sales in execution of decrees the defendant had 
a complete answer to the suit. The lower appellate Court’s judgment opens 
witli the remark that the plaintiff brought his suit under the Muhammadan law 
in respect of pre-emption. But this is not so; no such claim was asserted. 
Tiic suit rests upon some assumed right as a co-sharer to claim at a sale in exe¬ 
cution of a decree by a Revenue Court to purchase the property sold at the 
price it was knocked down to the last bidder, and the plaintiff asserts that he 
made the claim at the time of sale, and fulfilled ,all the conditions of the sale, 
but his claim was disallowed. It was contended that s. 177, Act XVIII of 1873, 
and s. 188, Act XIX of 1873, applied to the case. S. 177 of the former Act 
gives power to the Board of Revenue to order the sale of immoveable property 
under certain conditions, and if the property be sold, the sale shall be made 

under the rules in force for the sale of land for arrears of land 

revenue. The only reference to pre-emption in Act XIX of 1873 is 
to be found in s. 188. It is contended that, as the sale is con¬ 
cluded before the claim to pre-emption can be made, the claim itself is 

not made under any rules for the conduct of sales. We should, however, be 
disposed to disallow this contention. It is not, however, necessary on the 
present occasion to determine the point. S. 188 provides that, when any land 
sold under s. 166 is a patti of a mahal, any recorded co-sharer, not being himself 
in arrear with regard to such land, may, if the lot has been knocked down to a 
stranger, claim to take the said land at the sum last bid. From this section, 
and s. 166, it is clear that the land must be a patti of a mahal and not a portion 
of a patti; and this contention of the appellant’s pleaders appears to as to dispose 
of the suit in which the land claimed is only a portion of a patti. We, therefore, 
think that this suit founded on the alleged right to claim as a pre-emptor in a 
sale in execution of a decree of a Revenue Court, under rules for Ihe conduct of 
such sales, fails, and was properly dismissed by the first Court. We, therefore, 
decree the appeal, and reverse the decision of the lower appellate Court, restor¬ 
ing the decree of the Munsif with costs. 
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[280] APPELLATE CIVIL. 

The 21st Augiisty 1876. 

PBESENT: 

Mb. Justice Tubneb and Mb. Justice Spankie. 

Meghraj.Plaintiff 


versus 

Zakir Hussain.Defendant." 


Act XVIII of 1850, s. 1 — Jurisdiction—Good faith. 

Under the provisions of s. l.i Act XVIII of 1860, no person iwstiug judicially is liable for 
au act done or ordered to be done by him in the discharge of his judicial duty within the limits 
of his jurisdiction. In such a case the question whether ho acted in good faith does not arise, j 

This was a suit in which the plaintiff claimed to recover damages from 
the Munsif of Meerut on the ground that he had acted contrary to law, and had 
postponed the sale in execution of a decree held by the plaintiff . The cause of 
action was stated in the plaint to have arisen on the 2nd August. In his 
written statement the plaintiff made allegations imputing that the defendant had 
not acted in good faith. 

The Court of first instance dismissed the suit on the ground that the plaint 
disclosed no cause of action. 

The plaintiff appealed to the High Court, contending that the Court of 
first instance should have tried and determined the question whether the defen¬ 
dant had acted in good faith. 

Mr. Howard and Babu Jogendra Nath for the Appellant. 

Mr. Mahmood, Mr.'Conlan, Pandit Bishamhar Nath, and Mtuishi Ilanu- 
man Psrshad for the Respondent. 

The J udg ment of the Court was as follows:— 

The appellant obtained a decree in the Small Cause Court of Meerut 
for a sum of Rs. 61. The judgment-debtor having no [281] moveable 
property, the appellant obtained a certificate from the Small Cause Court and 

* n« gnlnr Appeal, No. 34 of 187G, against a decree of the Judge of Meerut, dated the 10th 
April 1876. 

teSec. 1 ;—No Judge, Magistrate, Justice of the Peace, Collector or other person acting 
judicially shall be liable to be sued in any Civil Court, for any act done or ordet^ to be done 
by Sim in the discharge of his judicial duty, whether or not within the limits of his jurisdic¬ 
tion : provided that he at the time, in good faith, believed himself to have jurisdiction to do or 
order the act complained of ; and no Officer of any Court or other person, bound to execute the 
lawful warrants or orders of any such Judge, Magistrate, Justioeof the Peace, CoUector or other 
person acting judicially shall be liable to be sued in any Civil Court, for the execution of any 
warrant or order, which he would be bound to execute, if within the jurisdiction of the person 
issuing the same.] 

t(Bee The OoUector of Hooghly v. Tarak Nath Muklw^hua, 7 B. L. B., 449 ; S. c. 16 W. 
R., M; and Pralhad Mahariidra v. Wait, 10 Bom. H. C. B., 846 ; in which oases, however, the 
proteotion to a judicial offioer acting within his jurisdiction was tested not on Act XVIII of 
1860, but on general principles of law). t, 
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applied to the Munsif to execute the decree by attachment and sale of the 
judgment-debtor’s rights and interests in a house. Orders were accordingly 
issued, but with the consent of the appdlant or his pleader the sale was from 
time to time postponed. Eventually it was ordered the sale should take place 
on the 3rd August; but on the 2nd August the judgment-debtor again applied' 
for a postponement, stating that negotiations were in progress for the sale of 
the house by private sale. The Munsif inquired of the decree-holder's pleader 
if it was probable the money to satisfy the decree would be raised, and on the 
pleader’s stating that he thought it was probable, and apparently offering no 
opposition to the postponement, the sale was again put off to the 16th Septem¬ 
ber. On that day the judgment-debtor brought into Court Rs. 50, and prayed 
for further delay. Tlie deor^-holder’s pleader complained that the amount 
paid in was too small, hut consented to the payment of the money, and did not 
press any objection to the postponement of the sale. Subsequently the sale 
took place, but it was set aside on the ground that it was held after the proper 
time of the day, and therefore no adequate price was offered for the property. 
These are the facts on which the appellant rolies to establish his case. 

Now it is enacted by Act XVIII of 1850 that no judge or other officer 
therein mentioned shall be liable for any act done or ordered to be done by him 
in the discharge of his judicial duty, whether or not within the limits of his 
jurisdiction, provided he at the time in good faith believed himself to have 
jurisdiction to do or order the thing complained of. 

It is clea.r the munsif had jurisdiction, and thereforo the question of good 
faith does not arise. He is protected from suit by the provisions of the Act, 
and although it is unnecessaiy to express any opinion on the point, we feel 
bound to say that, whether or not the Munsif was right in setting aside the sale 
on the ground urged liefore him, and whether or not he should have declined to 
grant the postponement of the sale on the 16th September, we have heard 
nothing which would support the suggestion (which was not mode in the plaint) 
that he has not acted in good faith. We dismiss the appeal with costs. 


NOTES. 

CSw also (IftOO) 12 All. 115.] 


[282] APPELLATE CIVIL. 


The ?lsi Avgust, 1876. 

Present; 

Sir Robert Stuart, Kt., Chief .Tustice, and 
Mr. .Tustice Oldfield. 


Nand Kumar and others.Defendants 

versus 

Radha Kuari.Plaintiff." 


’ Res judicata —Hindu undou'—Eeversioner. 

On her husband's death, a Hindu widow obtained possession of his estate as his heir, and, 
in a suit against her for posso isiou thereof by certain persons claiming to succeed to the estate 


: * Appeal, No.‘ 26 of 1876, against a decree of the Subordinate Judge of Gorakhpur, 

dated the let February 1876. _ 


1 ALL.—37 


f 
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M rightful heirR, a decree was obtained by them. Held that such decree was a bar to a new. 
suit again.st those persons by the daughter claiming the estate in succession to the widow, tiie 
decree having been fairly and prc^erly obtained against the widow'.* 

This was a suit in which the plaintiff claimed possession of certain shares 
in certain villages as heir, in succession to her mother, to the estate of her 
deceased father, Lachmi Karain, under Hindu Law. The plaintiff’s father died 
leaving a widow named Ananda, the plaintiff’s mother, who at his death 
obtained possession of his estate as his heir. The defendants in this suit sued 
her, as the rightful heirs of Lachmi Narain, for possession thereof. She pleaded 
that the property was the separate and self-acquired property of her husband,, 
and that she was therefore entitled to succeed to it. ' It was held proved in that 
suit that the property was the joint and undivided property of the defendants in 
this suit and Lachmi Narain, and the defendants in this suit obtained a decree 
establishing their right and title to the property. 

In the present suit the plaintiff averred that the property was the separate, 
property of Lachmi Narain, and the decree in the former suit was obtained by 
collusion and fraud on the pail of her mother and the defendants. The defen¬ 
dants urged that the decree in the former suit against her mother was a bar to. 
the present suit by the plaintiff. The Court of First Instance overruled this 
plea, and gave the plaintiff a decree. 

On appeal by the defendants to the High Court it was again contended 
that the plaintiff was bound by the decree in the former suit. 

Lala Lalta Parshad for the Appellants. 

[288] The Senior Government Pleader (Lala Jiuila Parshad) and 
Mnnshi Suhh Bern for the Bespondent. 

The Judgment of the Court, so far as it related to the above contention, 
was as follows:— 

We are of opinion that the objection is a valid one and disposes of the 
plaintiff’s claim. A Hindu widow succeeding to her husband’s estate as heir 
represents the estate fully, and reversioners claiming to succeed after her are 
bound by decrees relating to her husband’s estate obtained against her without 
fraud or collusion— Katama Natchiar v. The Baja of Shivagungn (9 Moore’s 
Ind. App., 604); Qanga Jali v. Bam Sukal (8. A., No. 355 of 1875, decided the 
26th August 1875); Ban/ti Kuari v. Sunjhari Kuari (R. A., No. 16 of 1875, 
decided the 19th August 1875): Sitga Kumari v. Bamugrah Didtng (R. A., 
No. 72 of 1875, decided the 21st April 1876); Nobin Chunder Chuckerbutty v. 
Cham Persad Doss (B. L. R., Sup. Vol., 1008; s. c., 9 W. R., 505) ; Amirtolal 
Bose V. Bajoneekant Mitter (15 B. L. R., 10). 

There is no reason to believe that the decree against Musammat Ananda 
was obtained by collusion or fraud, and we must therefore consider that it has 
finally disposed of the plaintiff’s claim. We allow the appeal and dismiss the 
suit with costs. 


MOTBS. % 

C As to when the Hindu widow reptesents the husband’s estate so as to give room for ru 
judicata, see also 111. A. 907 ; 8 AU. 366 ; 429; 8 Mad. 341; (1888) P, B. 189; (1906tP. #. 
IW-I _ •. 

*Adver8e possession against a Hindu female heir, which would bar her right of suit 
were alive, will equally bar that of the reversioner —Nobin Ohilmder Chmherhutty v. Qurupenad 
Don, B. L. B.,Bap. Vol. 1008 ; 8. C.. 9 W. B.. 606. • . .» • 
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Cl ill. 2881 

APPELLATE CIVIL. 


The iitind- August, 1876. 

Present; 

Sm Egbert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 

Ali Muhammad.Defendant 

versus 

Taj Muhammad.Plaintiff.’^' 


Muhammadan Law — Pre-emption—Act VI of 1871, s. 24i 

The right of prc-cmptioii being a right, weak in its nature, where such right is claimed 
under Muhammadan law, it should not be enforced except upon strict compliance with all the 
formalities which are prescribed by that law.f 

C28*] Under iluhamuiadun law (he ‘ ‘ lalab-i-mawtuiabat, " or immediate claim to the right 
of pre-emption, should be made as soon as the fact of the sale is known to the claimant, 
ptburwisG the right is lost, and it was consequently held that the plaintifi, having failed to 
make the “ talab-i-nuiioasabnt ” until twelve hours after the fact of the sale became known to 
him, had lost his right of pre-emption.| ^ 

This was a suit for pre-emption founded on Muhammadan law, the parties 
to the suit being Muhammadans. The facts of the ease are sufficiently stated 
for the purix)ses of this report in the judgment of the High Court. 

*. Special Appeal, No. GGl of 1876, against a decree of the Judge of Allahabad, datedthe 
Sth April 1876, reversing a decree of the Munsif, dated the 8th September 1875. 

t Se» the following cases :—Kareemoutldeen v. Maeizuoddem Khan, H. C. B., N.-W. P., 
1866, p. 184 : Gholam Hossem v. Abdtiol Kadir, H. C. B, N.-W, P., 1878, p. 11; Bhoioanee 
iMUt y. Lakhoo Simjh, W. B.. 1864, p. 61; jfosssiMce Klianum v. Lallun, W. B., 1864, 
p. 117 ; Issur Chuiuter Bltafia v. Mirm Nviar Hussein, W. B., 1864, p. 851 ; Mtma Singh v. 
Masrad Singh, 5 W. B., 208 ; Uazeeooddeen v. Zeenut Bibee, 8 W. B., 468 ; Jhotee Singh v. 
Komui Boy, 10 B., 119 ; Narbhase Singh v. Luchinee Narain, 11 W. B.. 807 ; Prokas 

Singh v. Jogeswar Singh, 2 B. L. B., A. C., 12; Jadu Singh v, Hajkumar, 4 B. L. B,, A. C.« 
171 ; 8. G., 18 W. B., 177 ; Chamroo Pasbanv. PiMwanBoy, 16 W, B., 3 ; Nubee Bukshv. 
Kaloo Lushker, 22 W. B., 4 ; Eldhee Buksh v. BUiee MoJum, 25 W. B., 9. 

t In Karimooddeen v, Modzooddeen Khan, H. C. B., N.-W. P., 1866, p. 184, it was held 
that the performance of the " talab-i-mavMsabat" before the registrar, on the registration of 
the sale-d^, \vas not a sufficient compliance with Muhammadan law. In Bain Oluzran v. 
Narbhir Mahton, 4 B.L.B., A. C., 216; S. C., 18 W. B., 259, it was held, where the pre-emptor, 
on hearing of the sale, wont to the property in dispute and performed that formality, that 
the delay ws« fatal. Whore the pre-emptor went into his house to get the money before per¬ 
forming that fomiMlity, it was held that ho had not complied with the law ,—Mona Singh v. 
Most^ Singh, 6 W. B., 208. Whore the pre-emptor was sitting when he hoard of the sale, 
stood UP and performed the formality, it was held that there was no delay sufficient to 
work fomiture of his right ,—MaharaJ Singh v. Buehook Lall, W. B., 1864, p. 294, 
ap^rpved ofdn Bam Charan v, Narbhir Mahton, supra. In Amjad Hozaeinv. KharagBen Baku, 
L. B., A. G., 203 ; 6. C., 18 W.B>, 299, it was held that the mere fact of the pre-emptor 
taking a short time ^fore the n^ormance for ascertaining whether the information con- 
veyedi to him was correct or not,4|id not invMidate his rightt and that the law allows a short 
for r^Sadtion. , 
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ALI MUHAMMAD «. 


Maulvi Obeidulrahman and Maulvi Mehdi Has&g/n for the Appellant. 

Pandit Ajudhia Nath and Munshi Bam Parshad for the Respondent. 

The Judgment of the Court was as follows^ 

The " talab-u7nawasabat” or \mmed.ia,te demand, should be made when a 
person entitled to pre-emption has heard of a sale, on the instant, whether there 
is any one by him or not, and when he remains silent without claiming the right 
it is lost,—Baillie's Digest of Muhammadan law, Bk. vii, ch. iii. The “ talab-i- 
ishhad,” or demand with invocation of witnesses, is a calling on witnesses to 
attest the immediate demand and must take place in the presence of the pur¬ 
chaser or seller or of the premises which are the subject of sale,—Baillie’s 
Digest of Muhammadan Law, Bk. vii, ch. iii. 

The Munsif dismissed the claim because it was obvious from the examination 
of the plaintiff that he did not, on hearing of the sale, immediately, on the 
instant, claim his right of pre-eumtion. He heard of the sale in the morning 
but did not assert his right [285J until 7-30 or B in the evening. The plaintiff 
appealed and contended that the delay in making affirmation of his demand did 
hot destroy his right of pre-emption. 

t 

The Judge, citing a decision of the Calcutta High Court noted in the 
margin and based upon a decision of the Sudder 
_Mahonud Warts v.Hae^ Dewanny Adawlut in 1857, held that the delay in this 
17^*”'° ' case was not such that it interfered with the plaintiff’s 

right of pre-emption. He therefore remanded the case 
under s. 351 for re-trial on the merits. 

It is contended here by the special appellant that the delay was fatal. 
Moreover, the plaintiff had opportunities of asserting his right on the premises 
and before aome labourers at work on the roof, and he neglected to do so, and 
so lost his right. 

It is to be observed that the Munsif laid down as an issue whether or not 
the plaintiff had fulfilled the conditions of immediate demand, and demand with 
invocation of witnesses, and his judgment would seem to imply that he did not 
fulfil the condition of immediate demand, as he heard of the sale in the morn¬ 
ing *pd did not assert his right until 7-30 or 8 P.M. in the evening. On the 
other hand, the Judge seems to have lost sight of this finding, and to have 
addr eHHftd himself solely to the plea that the affirmation of purchase (before 
witnesses) in the evening was not such a delay as to vitiate the right of pre¬ 
-emption. This clearly appears from his citii^ a judgment in which the question 
was whether the demand by invocation of witnesses had been made too late. 

In special appeal the contention appears to be that neither of the condi¬ 
tions of immediate demand, nor demand with invocation of witnesses, has been 
TTiadA. At the same time the third plea seems to confuse both conditions, for it 
is not necessary that the immediate demand should be made on the premises, 
though it ought to have been made before the labourers. As the Munsif only 
reoei^ the evidence of one person, who was the plaintiff himself, for it doM 
not appear that any evidence was offered by the defendant, and as the t^ 
judgments seem to rcdate to different demands, we think that we ought to 
consider what it was that the plaintiff really said, and what was the effect of 
his admUtBions. 

< [286] The plaintiff a|i the outset of his exai|fination stfited that he heard 

of the sale for the first time on the 16th June in the evening at 5 P. m., when 
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he returned from Court, and saw several men repairing the house in dispute. 
He asked them on whose part they were making re]:»irs, and they said on the 
part of Ali M\ihammad. V l sent my brother,” the plaintiff continued, “ in 
searoh of Ali Muhammad to his house, but he was not found ; at 7-30 or 8 
o'clock Ali Muhammad came to my house.” But in the after part of his 
deposition the plaintiff very distinctly stated that he heard at 7-30 A. M. from 
the labourers that ” they were repairing the house on the part of Ali Muhammad, 
who had purchased the house ; after hearing this, 1 did not say a single word 
more to the labourers, but I at once sent my brother to Ali Muhammad to call 
him. I went to Court ’• * I told my brother only this 

much, go and oaU Ali Muhammad, I did not tell him anything more. I made 
mention about pre-emption for the first time at 7-30 in the eveningwhen Ali 
Muhammad came.” 

This evidence justifies the decision at which the Munsif arrived, inasmuch 
as it shows that the plaintiff did not make the immediate demand on the 
instant when he first heard of the sale. He should have done so before the 
labourers. He said that two minutes after leaving the labourers he sent his 
brother to call Ali Muhammad, but he admits that ho did not even before his 
brother claim the right. Although the plaintiff's intention doubtless was to 
make the demand to Ali Muhammad had he been found and had come to him 
in the morning, still the delay in making the immediate demand is such that 
cannot be remedied. The meaning of the word “ mawasabat ” is literally 
jumping up (Baillie's Digest, Bk. vii, ch. iii), and though it has been said that 
the demand may be made at any time during the meeting at which the inform¬ 
ation lias been received, still even if this were so, in this case it is clear that 
no demand was made until twelve hours after the plaintiff became aware of the 
sale, and then it was made at the same time with the demand with invocation 
of witnesses. 


We are not called upon to say whether the Judge has rightly ruled (if he 
has so ruled) that the delay In making the demand with invocation of witnesses 
was not too late. The making of this [287] demand is measured by the ability 
to do so, and the Judge considers apparently that it was made with the. least 
practicable delay. But if the Judge is tp be understood as applying this test to 
the immediate-demand, then we think that he is wTong, and that delay in mak¬ 
ing the immediate demand is fatal, because it must be made at once when the 
fact of the sale becomes known. 

The Full Bench decision of this Court cited marginally ruled that, under 
8. 24, Act VI of 1871, Muhammadan law is not 
N iv* applicable in suits for pre-emption between 

P?lS7^. 28.) ’ Muhammadans not based on local custom or contract, 

‘ * but it is equitable in such oases to apply that law. 

So in cases relating to gifts it was held in another Full Bench decision 
(Shumshoolnissa v. Zohra Beefnie, H. C. E., N.-W. P., 1874, p. 2), that it 
was equitable as between Muhammadans to ai^dy Act VI of 1871 
to such questions. The right of pre-emption is not a strong right, and 
it appears to us that any one claiming it should be held bound by 
the conditions of the Muhammadan law, and should promptly assert 
his right of pre-emption by the immediate demand. It is not surely 
the duty of the Courts to enlarge the conditions under which so inconvenient 
and sometimes oppressive fright can be asserted. Follgiwing the principle 
laid down in the Ftdl Bench decisions of this Codrt already referred to, we 
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think Jihat the judgment of the lower Appellate Comrt is wrong, and that 
of the hret Court should be restored. We, therefore, decree the appeal and 
reserve the judgment of the lower Ai^Uate Court, and roitore that of . the 
first Court with costs. 


HOTB8. 

tS<!e al&o (1908) 85 Cal. 575.] 

[1 All. 287] 

APPELLATE CIVIL. 

The ^lind Attgmt, 1870. 

Present: 

Mr. Justice Turner and Mr. Justice Bpankie. 
In the matter of the petition of Bukmin and another." 


Act XXVU of 1860, «.s. 5, O—CertificuUe for collection of dehtn~Security — 

Appeal. 

No appeal impugning the order of a Diatrict Court requiring security from the person 
to whom it has granted a certificate, under Act XXVU of [ 888 ] 1860, lies under that Act to 
the High Court, fionea v. Ram Suha (H. C. R., N.-W. P., 1870, p. 146) and Montmhinee 
Dansee v. Klietter Gojmil Dey (1. L. B., 1 Cal., 127 ; K. c., 24 W. B., 362 ; see also Raj 
llohitiee (Jhowdhram v. Dino Bundhoo Chotvdhry, 1. L. B., 1 Cal., 198 note; S. U., 17 
VV. B., 566) followed. 

Semble, that, in proceedings under Act XXVU of I860, a review of judgment is 
admissible (see Petition of PootM Kooer, I. Ij. B., 1 Cal. 101; but see also Siou v. Chenamma, 
6 Mad. H. C. B , 417).^ 

This was an application 'to the District Court for a certificate under 
Act XXVII of 18^. It was made on the ground that the applicants were 
the widows and sole heirs of the deceased. The debts due to the estate of the 
deceased were stated in the application to amount to Rs. 3,000. Notice was 
issued in accordance with the provisions of s. 6 of the Act, but no claimants 
appeared. The District <3ourt granted the certificate, but required the 
applicants to furnish security under the provisions of s. 5 to the amount of 
Bs. 3,000. 

The applicants appealed to the High (3ourt against the District Court’s 
order requiring security, urging that that order was unreasonable and unjust, 
inasmuch as they had no sepamte property of their own, and there were no 
debts due by the estate. 

Mr. Lecuih for the Appellants. 

The Jud^maiit of the Court was as follows:— 

Wo must follow the ruling of this Court in Soonea v. Bam Suha (H. 0. R., 
N.-W‘ P., 1870, p. 1^), which ig in accordance vrith a recent ruling 
Calcutta High Court in Monmohinee Daueee v. Khetter Chpaul Dey (I. L, R,, 

a.J Ho.« rf ms, InJ.. ort« dtt. 
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1 Cal, 127 ; 8. c., 24 W. R., 362; see also Bai MohineB Ghmcdkrain v; Ditto 
Bundhoo Chowdhry, I. L. R., 1 Cal, 128, nota; S. 0., 17 W. R., 5G6). The 
appeal then fails; but if the facts are such as thO' petitioners assert, we consider 
that the appellants should apply to the Judge to reconsider the order relating 
to security, and that the Judge might well comply with their prayer and reduce 
the amount demanded. 


NOTBa. 

iSef alno (1880) 3 All. 301.] 

[1 All. saa] 

APPELLATE CIVIL. 

The 2ilnd August, 1876. 

PHESENT: 

SiH K«)bekt Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 

Hassan Ali.Defendant 

versus 

Naga Mai.Plaintiff.* 

Adoption—Hindu Lmc—^ain Law. 

The quention of the validity of an adoption, the parties between whom the [^89] 
question arose being Jains, was decided in accordance with the law of that sect, and 
not in accordance with Hindu law, Sheo Singh Rai Dakho (11. C. R., N.-W. P.. 1874, 
p. 382), followed. 

Under Jain law the adoption of a sister's son is valid. 

This was a suit in which the plaintiff claimed to be maintained in posses¬ 
sion of a moiety of certain buildings, by partition. He sued as the adopted son 
of one Chunna Singh deceased. The parties to the suit were Saraogis. The 
defendants pleaded that the adoption of the plaintiff by Chunna Singh was 
invalid under Hindu law, the plaintiff being the only son of his natural father 
and son of Chunna Singh’s sister. Both the lower Courts found that, by the 
custom of the sect to which the parties belonged, the adoption was valid, and 
held that such custom was applicable and not Hindu law. 

On special appeal by one of the defendants to the High Court it was 
contended that the validity of the plaintiff’s adoption should be decided under 
Hindu law. 

The Senior Government Pleader (Lala Juala Parshad) and Munshi 
Hanuman Parshad for the Appellant. 

Pandit Bishambhar Nath for the Respondent. 

The Jiidimeilt of the Court, so far as it related to the above contention, 
was as follows :— 

The plaintiff is the adopted son of one Chunna, and is at the same time 
Chunna’s sister’s son, and the material question raised in special appeal is 

* Special Appeal, He. 108S of 1874, against a decree of the Judge of Saharanpur, dated 
the 31st SIhy iSvd, affirming a dibree of the Munsif of Mujsaffaenagar, dated the 25th 
March 1874, . 
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whether, under the Jain law (the parties being Saraogis), an adoption of a 
sister’s son is valid. Evidence on the point was givai in the Court of. First 
Instance, and the lower, Appellate Court gave the parties opportunity of 
producing further evidence, which was produced, and which supports the view 
taken by both the lower Courts, that such an adoption is. valid..under Jain law. 
We find no reason to doubt the correctness of this decision,.and.iind that it is 
quite consistent with a ruling of this Court ,—Sheo Singh liai v. Dakho (H. C. 
K., N.-W. P., 1894, p. 382), where all the authorities have been reviewed. In that 
case it was held that, in questions arising between parties of the Jain sect, the 
custom of the sect should he inquired into and given effect to, although it may 
he at variance with Hindu law, and it was furthei' held that, among followers 
of the Jain sect, a daughter’s son might be adopted. In the case before us the 
adoption is of a sister’s sou, but the principle involved in both cases is {890] 
the same, and. indeed, looking to the grounds upon which the objection to such 
adoption is based under the Hindu law, it would have more force in the case 
of the adoption of a daughter’s son than of a sister’s son. . 


NOTB8. 

also 3 Bom. 273.3 

tl Ail. 290] 

APPELLATE CIVIL. 

The ii6th Aiigust, 1676. 

Present : 

Sir Bf)BERT STU.A.HT, Kt., Chief Justice, and Mr. Justice Oldfield. 

Jan Muhammad.Defendant 

verms 

llahi Baksh.Plaintiff.* 

Act VIII of 1869, s. UGO—Certified pHrchaser, 

The certified purchaser of certain property at a sale in execution of decree sued to establish 
his right to the property and for possession thereof. 

Hetd that the defendant in the suit was not precluded by s. 260, Act Vlll of I860, from 
resisting the suit on the ground that he was the actual purchaser of the property. 

This was a suit to establish the piaintifi’s right to a moiety of a house 
and garden, and for possession, by partition, of the same, the plaintiff claiming 
as certified purchaser of the property at a sale in execution of decree. . The 
defendant urged that he was the actual purchaser of the property, relying on a 
petition presented by the plaintiff’ to the Court executing ,the decree in which 
he had stated that the defendant was tihe actual purchia'ser and had paid the 
purchase-money, and that he had made the purchase on behalf of the defendant, 
to whom he prayed the sale-certificate might be granted. The Court executing 
the decree refused the application, and granted , the certificate to the plaintiff. 
He further urged that the property belonged to him before.the dateuf the-sale 

* Special Appeal, No. 1133 of 1875, from a decree of the Solwrditiate Judged' Moiadabad, 
the 20th July' 1875. affirming a decree of the Munsif of Nagina,-dated Ifith 
January 1876. 
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and was not the subject of the sale. The Court of First Instance gave the plain¬ 
tiff a decree. The lower Appellate Court found that the property belonged to 
the judgment-debtor and was the subject of the sale, and held that the defen¬ 
dant was precluded by s. 260, Act VIIT of 1859, from raising the plea that he 
was the actual purchaser. 

On special appeal to the High Court hy the defendant it was contended 
that B. 260, Act YIII of 1859, did not apply, and the question who was the 
actual purchaser should have been tried and determined by the lower Appellate 
Court on the merits. 

[Ml] Munshi JIanwnan ParnhatJ and Munshi Kashi Par&had for the 
Appellant. 

The Senior Government Pleader (Lala Jnala Parshad) for the Bespondent. 

The Judgment of the Court (after stating the facts of the case) was as 
follows:— 

In our opinion the Court lias taken an erroneous view of the law. All 
that s. 260 declaret is that “ any suit brought against the certified purchaser 
on the ground that the purchase was made on behalf of another person not the 
certified purchaser, though by agreement the name of the certified purchaser was 
used shall be dismissed.” The law will not, therefore, in strictness apply to this 
case, where it is the certified purchaser who is suing to enforce his alleged pur¬ 
chase, and wdiere the objection is taken by the defendant who is in possession. The 
section should be construed literally and applied strictly. The Court will not 
apply 8. 260 so as to assist the certified purchaser to enforce his claim against 
the party in possession, by relieving him from t4ie necessity of showing the 
justice of his claim or excluding inquiry as to its fraudulent character. This 
view of the law is supported by the Privy Council rulings in Buhuns Koontvur r. 
Lalla Buhoree Lall (10 B. L. R., 159 ; s.c., 18 W. B., 157), and in Lokhee 
Narain Boy v. Kalypuddo Bandopadkya (L. B., 2 Ind. App., P. C; 154 ; see also 
Mir.ra Khyrat Alt v. Mirza Syfoollah Khan, 8 W. B. 130; and Muthoora Nath 
Doss v. Bai Komnl Dos«ca, 24 W. R., 278). We remand the case for trial 
under s. 354, Act VIII oft.869, of the issue whether plaintiff or defendant was 
the real purchaser at auction of the proiierty in suit. 


NOTES. 

ISee ivlRO (18!Wt 3 O. C., 2529.] 


1 ALL.—28 


217 



I.L.B. 1 ill 292 


MAHABIR PABSHAD &C. V. 

[1 All. 2913 

APPELLATE CIVIL. 


The 21st August, 1876. 

Present: 

Mr. Justice Turner and Mr. Justice Spankie. 


Mahabir Parshad anti another.Plaintiffs 

versus 

Debi Dial and others.Defendants." 


Pre-emption—Ccmdit ional decre.e. 

Where a nhare in a certain patti wan sold by the holder of the share to a stranger, 
and three persons, holding equal shares in the patti, wore equally entitled under the village 
administration-paper to the right of pre-emption of the share, [2923 fieftf that such persons 
were each entitled to have the sale made to him to the extent of one-third of the shiire. 

The decree of the High Court in this suit specified a time within which each party to the 
suit should pay into Court a proportion of the purchase-money and declared that, if either failed 
to pay such proportion within time, the other of them making the further deposit within time, 
should be entitled to the share of the defaulter (see next case). 

This was a suit to enforce a right of pre-emption. In a certain inauza, in 
a patti of 5 annas 4 pies, the following peraons each owned an 6-pie share, ^n^., 
Daiteistman, Duliinan, Debi Dial, and Mahabir Parehad. Debi Dial sold his 
share to Musaiir and Jan, strangers, by a deed, dated the 15th Bepteuiber 1874, 
in which tlie purchase-money was entered as B8. ,551. Under a condition in 
the village administratipn-paper relating to pre-emption, Darsistman, Duliman, 
aod-Mahabir Parshad, were equally entitled, as co-shniers to the right of pre¬ 
emption. On the 22nd July 1675, Duliman sued Debi Dial, Musaiir, and Jan 
to enforce his right. The parties to this suit filed a compromise on the 24th 
July, wherein it was agreed that Duliman should obtain possession of the 
share on payment of Rs. 551 on or before the 13th November 1875. On the 
9th August 1875, Mahabir Parshad, and Darsistman instituted the present suit 
against Debi Dial, Musaiir, Jan, and Duliman to enforce their right of pre¬ 
emption, alleging that the actual price of the property was Rs. 199. The Court 
of First Instance decided the two suits together, giving Duliman a decree for 
possession of one moiety of the property on payment of Rs. 276-8-0 on or 
before the 13th November 1875, and Mahabir Parshad and Darsistman a decree 
for possession of the other moiety on payment of Rs. 150 on or before the same 
date. 

On appeal by Duliman the lower Appellate Court gave him a decree for 
possession of the whole 8-pie share on payment of Rs. 275-8-0 within thirty 
days from the date of the decree. The appeal preferred by Mahabir Parshad 
and Darsistman was dismissed. On special appeal by them to the High Court 

* Special Appeal, No. 279 of 1876, against a decree of the Judge of Gorakhpur, dated the 
28rd December 1875, affirming £ decree of the Munsif of Deoriya, dated the 8th September 
1876. < 
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it was contended, that they were entitled to a decree in proportion to their shares 
in the patti. 

Munshi Sukh Bam for the Appellants. 

Babu Sital Parshad and Babu Jngendro Nath for the Respondents. 

[298] The Court remanded the case to the lower Appellate Court in the 
following terms:— 

It having Ijeen found that the plaintiffs and Duliman were all co-sharers, a 
right of pre-emption accrued to all of them, and equitably they will be entitled 
each to have the sale made to him to the extent of one-third of the property 
sold. We have not to decide whether such a right is to be divided in proportion 
to the extent of the shares or in proportion to the number of persons entitled to 
pre-emption," for in this case three persons assert their right to pre-emption and 
the shares to which the riglit is appurtenant are equal. We cannot, however, 
pass a final decree until the lower Ap))ollate Court has determined what was 
tlie piice actually paid for tlie share. This issue we remit under s. 354 for trial. 

The lower Api)ollato Court found that the price actually- paid for the 
share was Rs. 300. 

The case having been returned to the High Court, Judgment was delivered 
as follows;— 

We accept the finding on the issue remitted, and the decree will be modified 
iiccordingly. The appellants are entitled to pay into Court within one month 
from this decree Rs. 200 and obtain a two-third share, and Duliman will pay 
into Court within the same period Rs. 100 and obtain a one-third share; and if 
either the appellants or Duliman fail to pay in ^he amounts within. the month, 
the other of them making the further deposit within the time shall be entitled 
to the share of the defaulter. 


NOTES. 

[See (1888) 10 All., 183 where this cii..se is explained ; also (1885) 7 .All., ; (1884) 
6 All., 370.3 


* Whore two persons had, by vkinago, an equal right to pre-emption, the prpporty 
was equally divided between them —Misr Khem Kmuny. ihsr Beeta Bam, H. C. B. N.-W. P., 
1870, p. 367. • 
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APPELLATE CIVIL. 

r/u3 ’Jist August, isya. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 

Hiniian Khan and others.Decree-holders 

versus 

Ganga Parshad and others.Judgment-debtors. 


Pre-emption—Conditional decree —“ Final" judgntent and decree -Execution 

of decree. 

When the pUiutilf in » suit for pre-emption was granted a decree subject to the payment 
of the punhase-mouey within a fixed period, and failed to comply [291] with the condition 
im pniMid ou him by the decree, ImH that he had lost the benefit of the same, f 

When a direction contained in a decree referred to the time at which such decree should 
become yinof, Ivdd that such decree became final on being afiirmcd by the lower Appellate 
Court where, although a specnal appeal was preferred by the plaintiff against the decree of the 
l ow r Appellate Court, the same was subsequently allowed to be withdrawn. 

Shaikh Ewaz v. Mokuna liibi (1. L. R., 1 All., 132) distinguished. 

The plaintiffs in a suit to establish the right of pre-emption of a share in 
a oeriiun village, such suit being founded upon custom, obtained a decree in the 
Court of Ffrst Instance ou the let April 1874, the material portion of which 
decree was as follows: “ That the plaintiff’s claim for a declaration of right to, 
and possession of, the property in suit bo decreed, and the delivery of possession 
be duly effected, and if the pl^ntiffs deposit in this Court the whole amount of 
the purchase-money within one month from the date this decision becomes final, 
this decree will be executed, otherwise it will be held null and void.” Both 
patties to the suit appealed against this decree. It was affirmed by the lower 
Appellate Court on the 19th May 1874. On the 26th August 1874, the plain¬ 
tiffs preferred a special appeal to the High Court against the decree of the lower 
Appelate Court. On the 9th December 1874, the High Court allowed this 
appeal to be withdrawn, its order being as follows : “ The pleader for the appel¬ 
lant does not support this appeal, and it is withdrawn. Costs to be paid by the 
appellant.” On the 7th January 1875, the plaintiffs deposited in Court the 
amount of the purchase-money. On the 21st June 1875, they applied for 
possession of the property in execution of decree. 

The judgment-debtors, vendees, objected to execution on the ground that 
the purchase-money had not been deposited within time. This objection 

* Uiaoelhmeoas Special Appeal. No. 81 of 1875, aminst an order of the Judge of Azamgarh, 
dated the Ith Septembw 1875, reversing an order of the Munsil of Mnhammadabad, da^ ^ 
15th July 1876. 

t fie hdd in Shaikh Burnt v. Uokana Bt&i, I. L. B., 1 AU., 189; Sumud-oon^mstav. 
BUkika, 8. D. A. Bep., N.-W. P» 1864, vd. ii, 619; and PetiHon of Sakah Ahmed Ali, 
8. D. A., L. P., Summary Cases, 86. 
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was disallowed by the Court of First Instance, but allowed by the lower 
Appellate Court. 

The docreo-holdoi's appealed to the lliMb Court on the ground that the 
right of pre-emption decre^ in their favour was not lost by reason of their 
failing to deposit the purchasc-monoy within [295] time, and that the decree 
did not become final till the date of the order of the High Court. 

Mr. Mahmood (with him Babu Sital Parshid) for the Appellants. 

Munshi IJanunum Parsftad for the Bespondent. 

The Jud^mont of the Court (after sotting out tiio facts of the case) was 
as follows:— 

The first plea fails. No absolute right of pre-emption was established by 
the decree ; the decree made the riglit conditional on payment of the purchase- 
money within a certain period. Failing fulfilment of this condition, the riglit 
under the decree liecame null and void and the decree incapable of execution. 
Whether or not such a conditional decree could bo legally made (and the 
counsel for the appellant denies that it can) is not a question for us to consider 
in execution of the decree : if there is force in the objection it is one which 

applies to the decree, and should have boon taken by review of judgment. 

• 

The next objection raises the question as to ivhen the judgment of the 
Court of First Instance is to be held as having become final. It is alleged by 
the apixjllant that it ought to lie held as becoming final on the 9th December 
1874, when this Court gave its order allowing thie appellant to withdraw the 
special appeal. We are, however, of opinion that, under the circumstances of 
this particular case, the judgment became final op the 19th May 1874 W'hen 
the Judge affirmed the decree of the Court of First Instance. What took place 
in the i- (lecial api^eal did not and could not affect the finality of the Judge’s 
decree. There was no decision after a healing but only a withdrawal, by which 
course t!io plaintiffs showed the judgment to lie dot open to i-evision. So far 
as affecting the finality of the judgment of the Judge in regular appeal, w'e must 
look on the proceedings in sjiecial appeal as though non-existent, and in 
consequence hold that the judgment of the CouHiof First Instance became final 
when affirmed by the Judge in regular appeal, and tiiat therefore the order of 
the lower .Appellate Court should be affirmed, and this appeal should be 
dismissed, and we dismiss i4i with costs. 

[296] Our attention has been drawn to a case decided by a Bench of this 
Court (SJutikh Ewaz V. Mokuna Bibi, I. L. R., 1 AH-, 132), where a somewhat 
similar question was before the Court, but there is this distinction between the 
two cases, that in the one referred to the special appeal had been decided after 
trial, whereas in the case before us the appeal was withdrawn without trial. 

4r 

BtiMirtt C —I have signed this judgment because I think that, under the 
circumstances of this case, it is right. But I wish to add that I am not to be 
understood as approving the practice of inserting conditions into decrees as to 
the time of payment or otherwise, notwithstanding the rulings of this Court to 
the contrary r^erred to. 


N0TB8. 

\JSe 9 f1906) 80 AU., 88Sa6 A. L. J., 680s(1908) A. W. N. , 161; (1690) 15 Bom.. 870; (1880) 
16 Col., 698; (1U08).B. B., M.] • 
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I.L.R. 1 All. 297 IN THE MATTEfi OF THE PETITION OF MATHKA PAHSHAD [1876] 

Cl All. 396] 

CIVIL JURISDICTION. 

The Si3rd August, 1876. 

Pkesent: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner. 

In the matter of the petition of Mathra Farshad.* 

Stat. '^4 and Si6, Vic., c. 104 (High Court's Act), s. IS—Powers oj 
superintcudencc of High Court—Act VIII of 1859, s. 378—Review of judgment. 

Where u Couft subordiiiat-c to the High Court rejeeted aii application for a review of 
judgment, refutiing to couhider the grounds of the same because the decree of which a review 
was sought was given by its predecessor, the High Court, in the exercise of its powers of 
buperintendcncc under a. 15 of the High Courts' Act, directed such Court to consider the 
grounds.! 

This was an application to the High Court for the exercise of its |K>wers 
under s. 15 of the High Courts’ Act. The petitioner applied on the 13th 
September 1875 to the Subordinate Judge of Mainpuri for the review of a 
judgment which that oflicer’s predecessor had given on the 18th December 
1874. The Subordinate Judge rejected the application in the following 
terms: “ Upon a perusal of the petition with the record of the case, it 
appeared that the judgment of the former Subordinate Judge is not correct, 
but I have no right to interfere with his judgment, nor has the peti- 
[297]tioner produced any new evidence. The objections of tlio petitioner have 
been determined by the former Subordinate Judge.” 

The-Junior Government Pleader TBabu Dwarka Nath Banarji) for the 
Petitioner. 

Pandit Natui Lai for the Opposite Parties. 

The Order of the High Court was as follows;— 

It is obvious that the Subordinate Judge has misconceived the duty imposed 
on him. The circumstance that the decree, of which a review was sought, was 
passed by his predecessor did not discharge the Subordinate Judge from the 
obligation of considering whether any sufficient grounds were shown for the 
application. Where a Subordinate Court has obviously failed to perform its 
duty, and there is no remedy by appeal, it appears to us within the competency 
of this Court, under the general powers of superintendence with which it is 
invested under s. 15 of the I^etters Patent, to point out to the Subordinate Court 
its error and to direct it to proceed according to law. The Subordinate Judge 
is therefore directed to reconsider the application presented to him, and to dea l 
with it as if a review w'as sought of a decree which he had himself passed. 


XOTBS. 

jSeed All., 104, F. B.] 

^Miscellaneoau Application, No. 26B of 1876, against an order of the Subordinate Judge 
of Mainpuri, dated the 6th January 1876. 

t For other caseK in which the High Court fntorfored under that section and directed 
the czorcibo of a power or jurisdiction dwclaimcd by a subordinate Court, see note to 
Tej Bam v. Haraukh, I. L. R.f 1 All., 104. For catiOK in which it refused to interfere, see the 
same note and Petition of Lukhykant Bose, I. L. B., 1 Cal., ,180; s.c., 24 W. B., 440. 
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[1 All. 297] 

APPELLATE CIVIL. 


The 24th August, 1876. 

Present: 

Mr. Justice Turner ani> Mr. Justice Oldfield. 


Bishan Dial and another. 

tw.sw.s 

Manni Ram.Plaintiff.'" 


.Defendants 


Mortgage —Forpchaure. -Ttegalatio-n XVIT of 1806. 

Where the whole of a mortaage-debt was due to the jiersons claiming under the mortgage 
jointly and not severally, and a person, entitled only to one moiety of the debt, foreclosed the 
mortgage as to that moiety, and sued the different mortgagors for possession of a moiety of 
their interest in the mortgaged property in virtue of the mortgage and foreclosure, held that 
the foreclosuro was invalid and the suits were not maintainable. 

This was a suit in which the plaintiff claimed from Gulab Bai and Bishan 
Dial possession of a 4-anna share in a certain r.amindari estate, in virtue of a 
deed of conditional sale, dated the 1 .‘Ith December 1864, and an order foreclosing 
the mortgage, dated the 11th April 1874. Tiie (nictK of the case are sufficiently 
[298] stat^ for tlie purposes of this report in the judgment of the High Court. 

Pandit Ajiidhia Nath and Munshi Hanaman Pnrshad for the Appellants. 

Lala Lalta Parsthad and Bhah Aamd Ali for the Respondent. 

The Judgment of the High Court was as follow’s ; 

Sarah Sukh Bai, the original proprietor of mauza Barauli, diet! in 1844, 
leaving a widow, Bam Kuar, and three sons, Sheo Dial, Gulab Bai, and Bishan 
Dial. In 1864 Sheo Dial, who appears to have managed the business of the 
family in the absence of his brothers, of whom one, Bishan Dial, was residing 
at Lucknow, and tlie other, Gulab Bai, at Cawnpore, desired to raise a loan of 
Bs. 13,000, in order to pay off the sums due to Daula Kuar and othei’s, decree- 
holders, who were in possession of mau/a Barauli and mau>!a l.)arjanpur, and 
for other necessary purposes; and in order to raise the sum required, Bishan Dial, 
on the 23rd August 1864, executed a jiow'er-of-attoi'ney authorising Sheo Dial to 
take a loan from any person he pleased, and to execute and register in the name 
and on behalf of Bishan Dial “ a mortgage deed ” for Bs. 13,000 in respect of 
mau/a Barauli. On the 13th September 1864, Sheo Dial, on his own behadf 
and as attorney for Bishan Dial, executed a deed of mortgage of mauza Barauli 
for the sum above-mentioned in favour of Gobind Parshad, Bw’ami Lai, and 
Kashi Parshad, for a term of seven years, subject to the following condition, 
viz., that the mortgagors should, at the expiry of the terra named, redeem the 

* Special Appeal, No. 1320 of 1875, againat a decree of the Judge of Cawupote, dated 
the 16th September 1RT6, affirming a decree of the Subordinate Judge, dated the 30th 
January 1876. 
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mortgage by re-payment of the Ba. 13,000, and the interest left unpaid. After 
this mortgage was registered, and the money paid to Sheo Dial, the mortgagees 
appear to have discovered that Gulab Bai had a share in the estate, and required 
that he also should join in the mortgage. Accordingly, on the 9th November 
1864, Gulab Bai executed a power-of-attorney in favour of Sheo Dial, in which, 
after reciting that Sheo Dial, had executed the mortgage of the 13th September, 
and had registered it, and that he had received and deposited the loan in the 
Government Treasury on account of all three brothers, Gulab Bai declared that 
he agreed and consented to the proceedings of his brother thereinbefore recited, 
and that he accordingly apiiointed his brother his attorney that he might 
execute “ a deed of mortgage on his part also in [899] resi)eot of tnauxa Barauli 
in favour of the mortgagees, and under conditions similar to those recorded in 
his own deeti.” On the 13th Deoemlier Sheo Dial, for himself and as the 
attorney of his brothers, executed another deed of mortgage in favour of the 
same mortgagees. The deed recites the mortgage of the 13th September, that 
Gulab Bai had been no party to it, and tiiat consequently the mortgagees were 
not content with that deed, and deolares> that the deed now in recital hod bc»en 
executed in lieu of the deed above-mentioned. By this deed Sheo Dial 
mortgaged the same pioperty for the same sum as in the former deed, but 
with this difference, that the mort.gagoi’s bound themselves to pay comi)ound 
interest on all arrears of interast. and that whereas tlie fonner deed was a 
deed of simple mortgage accompanied with provisions enabling the mortgagees, 
in the event of default, to convert it into a mortgage with possession, in the 
substituted deed the mortgagees are also empowered, in the event of default, 
to treat the simple mortgage as a conditional sale and to obtain foreclosure. 
In April 1865 Gobind Parshad, Swami Lai, and Kashi Parshad executed a 
sub-mortgage of the property to Girdhari Lai and Jagan Nath. Default having 
been made in payment of the sum due on the sub-mortgage, Chotai Lai, son 
of Girdhari Lai, and Jagan Nath, in May 1872, sued the original mortgagees 
and obtained decrees in execution of which they brought to sale the mortgagees’ 
rights, and became each a purchaser of one moiety. In August 1872, Ohotai 
Lai sold his moiety to the I'espondent. It appears that, on Sarah Hukh Bai’s 
death, the estate of Barauli was recorded in the revenue registeis as held by 
his widow and three sons in equal shares of four annas. It is alleged, 
nevertheless, that they ramained a joint Hindu family. On the 4th December 
1859, Sheo Dial moi Lgaged his share, described as a 5-anna 4-pie share, to 
Tlar Sahai, whose son, Baj Baliadur, obtained a decree on the mortgage-deed 
on April 15th, 1862. In execution of the decree, and of another decree held by 
one Har Dial for Daula Kuar, the 4-anna share standing in his name in the 
revenue registers was sold on the 20th July 1867, and purchased by Suraj 
Paj^had. Sheo Dial died in 1866, and if the family was joint, his brothers 
obtained his interest by sundvorship. If the family was not joint, it devolved 
on his daughter. On the 24th December 1867, Bam Kuar, the widow of 
Sarah Sukh Bai, executed a deed by which she professed to divide the 
4-anna share standing in her name, and to transfer Csoo] a 2-anna share to 
Lalta Parshad, the son-in-law of Sheo Dial, and the remaining 2-anna shara 
to Har Parshad, son-in-law of Gulab Bai. 

The respondent having, as has been stated, acquired the one moiety in 
the original mortgage purchased by Chotai Lai, in April 1873, issued notice of 
foreclosure in respect of one moiety of the mortgage, and on the expii 7 of the 
year of grace he has instituted four suits. In the first he claims in virtue of 
the mortgage and foreclosure.to obtain the possession of 4 annas out of the 
two shaies of 4 annas each, which are still recorded in the names of Quiab 
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Rai and Bishan Dial respectively. In the second, on the same title, he 
claims possession of a 2-anna share out of the 4-anna share purchased by Suraj 
Parshad. In the third, on the same title, he claims possession of a 1-anna 
share out of the 2-anna share standing in the name of Lalta Parshad, and in 
the fourth, on the same title, he claims possession of a 1-anna share out of 
the 2-anna share standing in the name of Har Parshad. A common objection 
was urged in the Courts below and in this Court that the foreclosure was 
invalid, in that a person entitled to one moiety of a mortgage-debt cannot 
require Che mortgagees to pay off one moiety of the mortgage-debt or to stand 
foreclosed of one moiety of the mortgage-money. We must allow the validity 
of this plea. The whole of the mortgage-debt is due to the persons claiming 
under the original mortgages jointly and not severally, and the mortgagors are 
entitled to a joint receipt for all sums they may pay in satisfaction of the debt; 
nor does the foreclosure law contemplate the issue of a notice of foreclosure in 
respect of a portion of the unpaid mortgage-debt, except under circumstances 
which do not exist in this case. The notice must declare foreclosure if the 
whole of the subsisting debt is not paid before thd expiry of the year of grace. 
We ai'e, therefore, of opinion that these suits cannot be maintained, and in 
that opinion we are confirmed by a ruling of the Calcutta High Court —Bkora 
Boy v. Abilack Bmi- ' It is unnecessaiT to consider the other pleas raised 
in this and the connected appeals. The decrees of the Courts below are reversed 
and the suits dismissed with costs. 


NOTES. 

[Stfe (1886)0 All., 68 ; (1892) 17 Mad., 12 ; (1893) 3 M. L. J., 176 ; 10 M. L. J.. 221.] 


* 10 W. B., 476; for oiroumatanceB justifying an exception to the rule that a suit must be 
a suit applicable to the whole property mortgaged, and a mortgagor is not to be held liable 
to a variety of suits and proceedings in respect of the difierent interests which the 
may. as between themselves, posn|^s, sec Hv/noomanpermud v. KaieeyersaMd. Bahoo, W. B. 
1864, p. 25, and Indwrjeet Koonwjir v. Brij Bilas Ball, 3 W. R. 189. , 


1 ALL.—29 


335 



I.L.R. i All. sol 


HANUMAN PAABRAD V. 


[801] FULL BENCH. 


The !i8th April, 1876. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Turner, Mr. Justice Spankie and Mr. Justice Oldfield. 


Hanuman Parshad.Plaintitf 

versus 

Kaulesar Pandey...Defendant." 


Act X of 1859, ss. 8, 1—Act XVIII of 1873, ss. 5, 6—limt in kind (Dhaoli )— 
Enhancement of rent—Tetiant at a .fixed rate. 

A rent in kind (bhaolif whiuh, though it varies yearly iu amount with the varying 
amount of the yearly produce, is fixed as to the proportion it is to boar to such produce, 
is a fixed rent within the meiiuing of s. 3t of Act X of 1850 (corresponding with s. 5 of Act 
XVIII of 1878). A tenant, therefore, in a pormaueutly-sottied district, holding his land at 
such a rent, is entitled to claim the presumption of law declared in s. 4| of Act X of 1859 
(corresponding with s. 6 of Act XVIII of 1878) if he proves that, fur a period of twenty years 
next before the commencement of the suit to enhance his rent, he has paid the same propor¬ 
tion of the produce of his holding. 

The decision of the High Court in Hanuman Parsliad v. Ramju^ Sinijh (H. C. R. 
N.-W. P., 1874, p. 371) impugned, and of the Calcutta High Court in Yacoob Hossein v. Wahid 
AU 9 dissented from. 

This was a suit to enhanco the rents of certain lands held by the defendant. 
The Court .of First Instance, applying the presumption of law declared in s. 4 
of Act X of 1859, hold that the rents were not liable to enhancement and dismis¬ 
sed the suit. On appeal by the plaintiff the lower Appellate Court gave him 
a decree in respect of certain of the lands for which the defendant paid rent in 
kind (bhaoli), holding, with reference to the ruling of the High Court in Hanu¬ 
man Parshad v. BantdUQ Singh (H. C. R., N.-W. P., 1874, p. 371), that the 
presumption of law laid down in s. 4 of Act X of 1859 was not applicable to 
such lands. 

On special appeal by the plaintiff to the High Court it was contended, inter 
alia, that the presumption did not apply to certain other lands also, as the rents 
of the same were paid in kind. 

* Special Appeal, No. 783 of 1875, agaiust a decree of the Judge of Benares, dated the 
15th Iilay 1876, modifying a decree of the (jolloctor, dated the 8th July 1874. 

t [Sec. 8:—Ryots who in the Provinces of Bengal, Behar, 
Ryots holding land at Orissa and Benares, hold lands at fixed rates of rent which have 
fixed rates to receive not been changed from the time of the permanent settlement 
pottahs. are entitled to receive pottahs at those rates.] 

t[Beo. 4 :—Whenever, in any suit, under this Act it shall bo proved that the rent at which 
land is held by a ryot in the said Provinces, has not been changed 
If rent of land be not for a period of twenty yratrs befo^ the commencement of the 
changed for 90 years. suit, it shall be presumi^ that the land has been held at that 

rent from the time of the permanent settlement, unless the 
contrary be shown, or unless it be proved that such rent was fixed at some later period.] 

•4 W. B., ActX, Rulings, 93; 6.C., 1 Ind. Jur. N. & 99. This case was followed in Thakoor 
Parshad v. Mahomed Baktr, 8 W. B., 170; see, however, Ram Dopal Eingh v. Lotchmi 
Haruvan, 6 B. L. B., App. 96, 8.C. 14 W. B., 888, iu whi^ the Coart express^ u doubt-'as 
to its cqyreotness. * 


326 


/ 





KAULBSAB PANDBY 11876] 


i.LJt.im8oa 


The Court (Pearson and Spankib, JJ.) referred to the Full Bench 
the question whether the ruling of the High Court above mentioned was 
correct or not. 

[802] The Junior Government Pleader (Babu Dwarka Nath Banarji) and 
Pandit Bishambhar Nath, for the Appellant. 

Maulvi BuhuUah, for the Bespondent. 

Stoart, C. J., Turaep, Bpankie and Oldfield, JJ., concurred in the 
following Opinion:— 

This suit falls to be decided under Act X of 1859. By the third section of 
that Act it was declared that ryots who, in the provinces therein mentioned, 
hold lands at fixed rates which have not been changed since the permanent settle¬ 
ment, are entitled to receive pottahs at those I’ates. This provision was 
introduced to give effect to the design announcefl by Government, when it 
established the permanent settlement, that the ryot as well as the zamindar 
should derive benefit from the boon. There is nothing in the section which limits 
its operation only to ryots who pay rent in cash. Byots who pay rent in grain 
may, therefore, claim the privilege, if they can establish that the rates at 
which they have held theii' lands are fixed rates. In the case suggested 
the land is held on the terms that the tenant shall render to the landlord 
in each year a fixed share of the crop. The quantity of produce delivered 
may vary in each year, but the rate or share remains the same, be it 
a fourth or a third or a half, as the case may be. The rate of rent does not 
vary, although its quantum or value may. If then the tenant proves that no 
alteration in the rate has been made since the permanent settlement, or entitles 
himself to the benefit of the presumption declared in s. 4 of the Act, he may 
demand a pottah at these rates as fixed rates. 

Pearson, J. —On I'e-consideration I am of opinion that the mling Yacoob 
Hossein v. Wahid Ali (4 W. B., Act X Bulings, 23; B.C., 1 Ind. Jur. N. S. 29) 
which was followed in Tlanwnan Parshad v. Ramjitfi Singh (H. C. B., N.-W. P., 
1874, p. 371) is not maintainable in reference to the terms of ss. 3, 4 and 5,'’ Act 
X of 1859. Sections 3 and 5 show that the word ‘ rent” used in s. 4 means the 
rate of rent, and whether or not the Legislatui’e when enacting these sections had 
in view a rent paid in the shape of a proportion of the pi’oduce, it is impossible 
to hold that the terms used will not include such a rent as well as a money-rent, 
and that a ryot in the Province of Benares who claims to hold at fixed rates, and 
[803] proves that he has for a period of twenty years before the commence¬ 
ment of a suit paid as rant the same proportion of the produce of his holding, is 
not entitled to the presumption which s. 4 declares. 


*[Sec. 5 :—RoytH hiiving rights of oocupunoy, but not holding nt fixed rates, as desoribod 
in the two preceding HectionB, are entitled to receive pottah» 
Byots having right of at fair and equitable rates. In case of dispute, the rate 
occupancy, but not hold- previously paid by the ryot shall be deemed to be fair and 
ing at fixed rates, to receive equitable, unless the contrary ,be shown in a suit by eitW 
pottahs. party under the provisions oi tnis Act.] 
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[1 All. a03J 

APPELLATE CIVIL. 

27ie 16th August, 1876, 

Pbesent: 

Mr. Justice Turner and Mr. Justice Spankib. 


Salamat Ali and others.Plaintiffs 

verms 

Budh Singh and others.Defendants.* 


Mortgagor and mortgagee—Constructive fraud. 

Mere silenoe on the part of a prior'mortgageo on hearing that the mortgagor in mortgaging 
the property a second time is not such conduct as will amount to constructive fraud, and 
deprive him of his right to priority as against the second mortgagee. 

Neither does the mere fact that, being aware of the second mortgage, he attests the execu¬ 
tion of the mortgage-deed, amount to such conduct, where his knowledge of the contents of the 
deed is not shown. 

Where a prior mortgagee, however, attested the execution of the deed, mortgaging the pro¬ 
perty a second time, and, being aware of the contents of the deed, kept silence, and thus led 
the second mortgagee to think that the property was not encumbered, and to advance his 
money on the security of it, which the second mortgagee would not have done had ho been 
aware of the existence of the prior mortgage, such silence was held to be conduct which 
amounted to constructive fraud on the part of the prior mortgagee and deprived him of his 
right to priority, t 

This waa a suit for money charged on immoveable property. The facts of 
the case and the arguments in special appeal sufficiently appear from the order 
of the High Court remanding the case under s. 354, Act VIII of 1859. 

[804] Pandit Ajudhia Nath and Pandit Bishambhar Nath, for the 
Appellants. 

Mr. Mahmood, for the Bespondents. 

The Order of the High Court was as follows:— 

The appellants allege that their brother Mansab Ali having incurred debts, 
borrowed Bs. 400 from them wherewith tu discharge the debts, and to secure 

* Special Appeal, No. 1062 of 1876, against a decree of the Subordinate Judge of Agra, 
dated the .30th August 1876, modifying a decree of the Munsif of Jalesar, dat^ the ^h 
June 1876. 

t Bee also Bai Seeta Ram v. Kiahun Doss, H. C. B., N.-W. P., 1868, p. 402, 
in which case it was held, where a prior mortgagee stood by and allowed the mortgagor to deal 
with the property as if it were unencumbered, while the second mortgagee, acting in the 
belief that he was taking a security free from encumbrance, advanced his money upon it at 
the solicitation of the prior mortg^ee, that the prior mortgagee had lost his right to priority 
by reason of his conduct. See also MacCmmell v. Mayer, H. C. B., N.-W. P., 1870, p. 316, 
in which case it was held, where a decree-holder brought to sale in execution of his decree pro¬ 
perty on which he held a mortgage without notifying his encumbrance on it, and on being 
asked by an intending bidder at the time of the sale whether there was any enoumbranoe on 
tiu property, gave an evasive answer which misled the bidder and induced him to purchase 
the property as unencumbered, that such decree-holder co^d not subsequently claim as 
against such bidder to enforce his mortage. - * 
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the repayment of the loan executed a mortgage of the property which the 
appellants now claim to bring to sale for its satisfaction. The mortgage-deed in 
favour of the appellants was duly registered. On the 3rd August 1870, Mansab 
Ali having become still more involved in debt, borrowed Rs. 2,000 from Pirthi 
Singh, and again hypothecated the property. One of the appellants, Intizam 
Ali, was a witness to the execution of the mortgage. On the 16th February 
1871, Mansab Ali took Rs. 2,600 from Budh Singh to pay off the mortgage due 
to Piithi Singh and for other purposes, and hypothecated the property to Budh 
Singh. ■ The debt due to Pirthi Singli was discharged out of the loan taken 
from Budh Singh. Tlie appellant Salamat Ali witnessed the execution of the 
mortgage-deed in favour of Budh Singh. Tiiis deed does not contain; any 
statement to the effect that no mortgage subsisted on the property, nor is there 
any allegation that the mortgagee inciuired of any of the appellants vrliether or 
not there were any charges on the property. Budh Singh brought a suit on 
his mortgage-deed and obtained an oitier for sale. The appellants were not 
parties to this suit, but they caused the lien they now claim to enforce to be 
notified at the time of the sale. The property was purchased by the respon¬ 
dents for a sum of Rs. 5,000. It therefore is apparent that, at the time the 
mortgage was executed in favour of Budh Singh, its value was more than 
sufficient to discharge that debt as well as the debt due to the appellants. 

The respondents pleaded that the appellants are estopped from enforcing 
their lien because they fraudulently concealed their ciiarge, and they further 
pleaded that the cliarge created in the appellants’ favour was a merely nominal 
transaction for the purpose of protecting Mansab Ali’s property from his 
craditors, or that, if /loitd fide, the debt had been disctiarged. 

[ 806 ] The Court of First Instance held mortgage-deed executed in 
favour of the appellants to have been a k)«d/dr transaction, and disbelieved the 
witnesses called to prove that the money had been refunded. As to the plea 
of estoppel the Court found that, regard l^ing had to the value, tliere could 
have b^n no intention on the part of the appellants to deceive the second 
encumbrancers, inasmuch as it was ample to satisfy both charges, and that the 
mere attestation of the subsequent encumbrance was not sufficient to create 
estoppel. It therefore decreed the claim. On api)eal the same pleas were urged 
by the respondents, the then appellants, as they' had pleaded in the Court of 
First Instance. The lower Appellate Court held that the appellants had pur¬ 
posely and intentionally concealed their prior demands, and tliat, had they 
mentioned them, the subsequent creditors would either have abstained from 
lending their money or would have considered their advantages and disadvan¬ 
tages. The lower Appellate Court, without determining the other pleas, 
reversed the decree of the Coui-t below and dismissed the suit. 

It is contended that there was no sufficient evidence to justify the lower 
Appellate Court in finding that the appellants fraudulently concealed their 
mortgage, and the mortgagees had been deceived by them, and that at least a 
distinction should have been made between such of the appellants as did not 
attest the deed under which the property had been sold and the appellant who 
attested it. 

It is conceded that all that is proved against the appellants Mumtaz Ali 
and Akbar Ali is that, being brothers of the mortgagor and cognisant of his 
dealings with his property, they remained silent and did not give the mort¬ 
gagees notice of their lien. In addition it is proved lagainst Intizam Ali that 
he attested the deed executed in favour of Pirthi Singh, and it is proved against 
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Balamat Ali that he attested the deed under which the property was sold. Are 
these cu'curustances suihcient to depiive all or any and which of the appellants 
of the right to enforce their lien ? 

Although the plea has not been taken in special appeal, we may express 
our opinion that the respondents, who now hold the pi’operty in virtue of their 
purchase at auction, are entitled to put forward the same pleas as might have 
lieen urged by the mort-[8083gagees had the question of priority arisen before 
the sale. Although they pui-ohased with a knowledge of the appellants’ claim, 
they also knew that the claim was contested, and the notification of the claim 
at the sale could not restore to the appellants priority if they had already lost it. 
Had they or have any of them lost it ? 

It is a rule of equity that where a man by his conduct or language wilfully 
causes another to conceive an erroneous impression and to act upon the impres¬ 
sion he has so formed and to alter his position, he cannot afterwards be allow'ed 
to claim any benefit for himself by asserting that the facts were contrary to the 
impression he had produced, and it may l)e added that a man must he presumed 
to intend the natural consequences of his conduct or language. If a man stands 
by and sees another sell property which belongs to him, he is bound to proclaim 
his title. If he fails to do so and a stranger is induced by his silence to believe 
he has no title, and under that impression expends his money on the purchase 
of the property, equity holds the man so standing by, if he fails to explain his 
silence, guilty of consti'uctive fraud and postpones his title to that of the 
purchaser. The cases on this point are noted in Story’s Equity .lurispru- 
dence, a. 393, and in Fisher on Mortgages, s. 1.'541. It is, however, 
of the essence of constructive fraud that the pei-son sought to be charged 
therewith should be proved to have concurred or co-operated in some deceit or 
to have been guilty of gross negligence. It is not therefore enough to show 
merely that a man, knowing that persons are dealing with his property out of 
his presence, keeps silence—Story’s Equity .Turisprudence, a. 394. “ A mort¬ 
gagee need not go out of his way to give notice of his security uixin hearing that 
the mortgagor is dealing with the estate "—Fisher on Mortgages, a. iri41. 
But if a person who proposes to make an advance on a property informs a 
mortgagee of his intention in such a manner as to show that he intended to be 
guided by what he might hear from tlie mortgagee and the mortgagee remains 
silent, still more if a direct inquiry is made of the mortgagee and he remains 
silent, then in eitlier of these cases the mortgagee will be held guilty of construc¬ 
tive fraud. Again, although the mere attestation of the execution of a mortgage- 
deed by a prior mortgagee is not, as it was at one time held to be, sufficient to 
create estoppel, because it does not necessarily follow that a witness is aware of 
the contents of the [807] deed of whicli he attests the execution, yet where 
that knowledge is brought home to him, and there are circumstances to show 
that he acted dishonestly and disingenuously to the mortgagee, and the mort¬ 
gagee was in consequence deceived, the prior mortgagee will be deprived of his 
priority. 

Applying these principles to the case before us we are unable to hold there 
was any sufficient evidence to justify the lower Appellate Court in finding the 
appellants Mumtax Ali and Akbar Ali guilty of constructive fraud, and there¬ 
fore debarred from insisting on their claim. Looking to the value of the 
property, it may well be doubted whether there was a design on the part of any 
of the appellants to deceive the mortgagee. However this may be, Mumtax Ali 
and Akbar Ali simply remained silent, although cognisant of the fact that their 
brother was dealing with the mortgaged propeiiiy elsewhere. Nor dees the 
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case seem stronger against Intizam Ali. He, it is true, attested the deed execut¬ 
ed in favour of Pirthi Singh, but the sale was not made under that deed, nor 
was the mortgage executed in favour of Pirthi Singh kept alive and assigned to 
the subsequent mortgagee. So far as concerns Budh Singh, Intizam Ali simply 
remained silent. We hold that the facts proved did not justify the lower 
Appellate Court in holding Intizam Ali had concurred or co-operated in any fraud 
practised on Budh Singh. 

Against Salamat Ali there is the circumstance that he attested the execution 
of the deed of mortgage in favour of Budh Singh, that he was the brother of the 
mortgagor and in constant intercourse with him, whence it may be inferred he 
was aware of the contents of the deed ho witnessed, and lastly, that possessing 
this knowledge he kept silent as to the existence of a prior lien in favour of 
himself and his brothers. Under these circumstances, if Budh Singh was 
deceived, it would be comi)etont to the Court to find that Salamat Ali wilfully 
misled Budh Singh and so co-operated and concuiTed in that deceit, and to 
hold that, in consequence, his interest in the alleged ]jrior encumbrance must 
be postponed to that of Budh Singh and those who purchased under Budh 
Singh’s mortgage. (Being of opinion that there had been no suflicient investi¬ 
gation of the issue whether Budh Singh was deceived by Salamat [308] Ali’s 
silence, and to enable it to pass final orders in this apiieal, the Court remanded 
the case for the trial of the following issues: (i) Was the mortgage on which 
the appellants roly executed boful Jidc and for good consideration ? (ii) If it was 
so executed, has the debt so created been dischai'ged (iii) Was Budh Singh 
ignorant of the mortgage on which the appellants roly, and if he had known of 
its existence, would he have declined to advance his money on the security of 
the property ?) 

! 

The lower Appellate Court determined the first two of the issues above 
mentioned in favour of the apiiellants, and the third issue in favour of the 
respondents. 

The Judgment of the Court (after accepting the findings of the lower 
Appellate Court on the first two issues) was as follows :— 

Wo accept the finding that Budh Singh would not have agreed to take a 
second mortgage of the property had he been aware of the existence of the 
prior mortgage in favour of the appellants. He was about to advance a large 
sum on the property of which the bulk was, as he know, and as Salamat Ali 
must have known, to be applied to extinguish existing encumbrances, and had 
ho been aware of the lion held by the appellants it may reasonably bo inferred 
he would have insisted on its satisfaction out of the moneys he had advanced. 
Each case must of course bo governed by its own circumstances, but on the 
facts found in this case we must hold that Salamat Ali has by his silence lost 
. bis right to priority so fair as his interest in the mortgage is concerned. 

It must also be presumed that the shares of the four brothers in the 
mortgage-debt were equal. The decree of the lower Appellate Court, so far as 
it dismisses the claim in respect of three-fourths of the mortgage-debt and 
interest is reversed, being the shares of Mumtaz Ali, Intizam All, and Akbar Ali, 
and the decree of the Court of First Instance to this extent restored, but the 
decree of the lower Appellate Cotu^, so far as it dismisses the claim to one-fourth 
of the mortgage-debt, being the share of Salamat Ali, is affirmed. The appellants 
will recover three-fourths of their own costs in all* Courts from the respondents 
and pay one-fourth of the respondents’ costs. The respondents or either of 


231 



LUSL 1 AU. 80d 


MANILA LAL t>. 


them are of course at liberty to pay off the three-fourths of the mortgage-debt, 
interest, and costs, and to prevent a sale. 

NOTES. 

tlTTBBTATIOH—B8T0PML- 

As to how far attestiition operates as an ostoppel, see, 12 M. L. T., 211; 12 I. C., 891 ; 
(1808) 1 O. C., 252.] 

[809] APPELLATE CIVIL. 

TJie 21st August, 1876. 

Present: 

Mr. Justice Turner, and Mb. Justice Spankie. 

Manna Lai.Defendant 

vcrsiis 

The Bank of Bengal.Plaintiff. 

Act IX of 1872 (Contract Act), ss. 2 (d), 25 — Consideration—Agreement without 

consideration—Void agreement. 

While certain hundis wore running the acceptor gave the holder, the drawer having 
become bankrupt, a mortgage of certain immoveable property ab hccurity for the payment of 
the hundis in the event of their dishonour when they became duo. Held, in a suit on the 
mortgage-deed, the hundis having been dishonoured, that there was no consideration, within 
the meaning of that term in Act IX of 1872, for the agreement of mortgage, and the same 
was void under s. 25f of that Act. 

This was a suit to recover Bs. 5,000 on a mortgage-deed, dated the 21st 
May 1874. One Bai Lakshmi Chand, of Benares, drew two hundis, eaoh for 

* Special Appeal, No. 566 of 1876, against a decree of the Judge of Cawnpore, dated tho 
17th March 1876, modifying a decree of the Subordinate Judge, dated tho 2ud August 1875. 

Agreement without con- t [Sec. 25:—An agreement made without consideration is 
sideration void— void unless. 

(1) it is expressed in writing and registered under the law for 
the time being in force lor the registration of documents and is 
made on account of natural love and afiection between parties 
standing in a near relation to etveh other ; or unless 

(2) it is a promise to comransate wholly or in part a person 
who has already voluntarily done something for tho promisor or 
something which the promisor was legally compellable to do; or 
unless 

(8) it is a promise, made in writing and signed by the person 
or is a promise to pay a to be charged therewith, or by his agent generally or specially 
debt barred by limitation authorized in that behalf, to pay wholly or in part a debt of which 
law. the creditor might have enfon^ payment but for the law for the 

limitotion of suits. 

In any of those cases, such an agreement is a contract. 

HSxplanalimi 1 .—^Nothing in this section shall ufiect the validity, as between the donor 
and donee, of any gift actually made. 

ExpUmatvm ‘J .—An agreement to which the consent of tho promisor is freely given is not 
void merely because the consideration is inadequate ; but the inadequacy of the consideration 
may be ta^n into account by thcf'Court in determining the question whether the consent of 
the promisor was freely given.] « 


unless it is in writing 
and registered 


or is a promise to com¬ 
pensate for something done 
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Bs. 2,500, the one payable on the 15th June 1874, the other on the 19th June 
1874, on the defendant’s firm at Cawnpore. These hundis were endorsed to 
the Bank of Bengal and discounted by the Agent of that Bank at Benares, and 
were then forwarded to the Agent of the Bank at Cawnpore, and by him present¬ 
ed to the defendant and accepted. On the 18th May 1874, the Agent at 
Cawnpore was informed that the drawer of the hundis was bankrupt. He immedi¬ 
ately applied to the defendant to give security for the amount of the hundis, and 
on the 21st May 1874, the defendant execut^ the deed of mortgage in suit. 
This deed, after reciting that the defendant was the acceptor of the hundis, that 
as such he was liable thereon, and that the amount of the hundis was due to 
the Bank of Bengal from him and payable by him, proceeds as follows : " I, 
therefore, of my one free-will and pleasure, agreeably to the request of the Bank 
of Bengal for security for the amount of the hundis due to the Bank of Bengal, 
Cawnpore branch, do hereby hypothecate and pledge for the said amount a 
house and six shops situated in the Chauk in the city of Cawnpore, and a 
bungalow situated in the Cawnpore Cantonment, and execute this by way of a 
collateral security-bond. . . . The hypothecated property shall remain hypothe¬ 
cated and pledged as long as the amount [810] of the hundis is not paid. The 
said Bank of Bengal is at liberty to realize on account of the hundis the amount 
thereof from the hypothecated property and from me in any manner it likes.” 
On the 24th June 1874 the Bank of Bengal instituted a suit against the drawer of 
the hundis and the defendant in this suit at Benares to recover the sums due on 
the hundis, which had been dishonoured on maturity. As tlie defendant 
neither resided nor carried on business at Benares, application was made to 
the High Court to sanction the trial, which sanction was refused. The Bank 
thereupon amended the plaint in that suit and sued the drawer alone, and 
obtained a decree, which at the time of the present suit was unsatisfied. On 
the 9th March 1875 the present suit was instituted. 

The defendant pleaded, among other pleas, that the mortgage was obtained 
from him on the promise that the Bank would exhaust every means to obtain 
payment of the hundis from the drawer before recourse was had to the acceptor. 
The Agent of the Bank denied that any such promise was made, or that he had 
any authority to make any promise in the matter. The Court of First Instance 
found that no such promise was made. 

On appeal the defendant again urged that the mortgage had been made in 
consideration of the promise made by the Agent of the Bank at Cawnpore, and 
he further pleaded that, if no such promise was made, there was no considera¬ 
tion for the mortgage, and the contract was void under s. 25,’’' Act IX of 1872. 
The lower Appellate Court found that no promise had been made, and held 
that, inasmuch as the acceptor of a bill derives benefit reciprocally with the 
drawer in banking transactions, and that both are liable for the prompt dis¬ 
charge of the bill on its arriving at maturity, any security given meanwhile by 
either of them is not devoid of consideration, Inasmuch as it carries with it 
the prospect of a deferred demand for the money 

On special appeal to the High Court by the defendant it was again contend¬ 
ed that, there being no consideration for the agreement of mortgage, the 
agreement was void under s. 25, Act IX of 1872. 

Mr. Bailees, for the Appellant. 

Mr. Colvin and Mr. Conlan, for the Respondent. 

• *[ s- V. supra 1. All., 309.] 
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The Judgment of the Court, so far as it related to the above contention, 
was as follows:— 

[Sll] Bu'^ we must admit the validity of the plea that the contract of 
mortgage is void under the provisions of s. 25 of the Contract Act. We do not 
quite understand the Judge's argument as to the benefit which the appellant 
derived from the banking transaction. It does not appear that he had received 
any portion of the hundis when discounted; but, assuming that he had done so, 
and admitting that under the circumstances he was liable on the hundis, neither 
the antecedent benefit, nor the existing liability, nor the anticipated advantage 
to which the Judge alludes, would constitute a consideration as defined in the 
Contract Act. To constitute a consideration as defined in that Act thei% must be 
an act, abstinence, or promise on the part of the promisee or some other person 
at the desire of the promisor. On the facts found there Avas no such act, 
abstinence, or promise, and therefore there was no consideration for the mort¬ 
gage, and the contmct is void. On tliis ground we must allow the appeal, and 
reversing the decrees of the Courts below so far as they decree the claim, we 
must dismiss the suit with costs. 

NOTB8. 

{ See (1896) 92 Bom., 176. Tho same principles would apply in cases under the Transfer 
of Property Act, 1882. See PoUork tf- Mulla, Indian Contract Act (1913) . p 156.] 


[1 All. 811] 

FULL BENCH. 

The Hist Aiigust, 187G. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 

Jageshar Singh.Plaintiff 

verms 

Jawahir Singh and others.Defendants.'" 

Act IX of 1871, sch. a, 10. — Pre-eniption — Limitation —“ Actwil possession. ” 

Held (Stuart, C. J., dvmnlhvg) that tho purchaser of the equity of redemption of 
immoveable property, which is at the time of sale in the usufructuary posHossion of the mort¬ 
gagee, takes ‘^actual possession " of the property, within'thc meaning of that term in art. lOf, 
ach. ii of Act IX of 1871, when the equity of redemption is completely transferred to and 
vested in him. 

• Special Appeal, No. 1028 of 1875, against a decree of tho Subordinate Judge of Ghazipur, 
the 24th June 1878, affirming a decree of the Munsif of Saidpur, dated the 4th December 

1874. 

tlArt. 10:— 


Description of suit. 

Period of limitation. 

' Time when period 
begins to run.' 

To enforce a right of pre-emption, 
whether the right is founded on 
law, or general usage, or on 
•peoinl contract. * 

One year 

1 

When the purchaser 
' takes actual posses¬ 
sion under t& sole 
sought to be im- 
pea^ed.] 
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Stuart, C. J. —That such a^urchaser does not take “actual possession ” of the 
property until he takes visible and tangible possession thereof or enjoys the rents and profits 
of the same, after redemption of mortgage. 

This was a suit to enforce tho plaintiflF’s right of pre-emption of a share in 
a certain jsamindari village and for possession of the same. The right of pre¬ 
emption was founded upon a special con-[312]tract in the village administra¬ 
tion-paper. The deed of sale which the suit impeached was dated the 15th 
September 1873, at which date the property was in the possession of certain 
usufructuary mortgagees. The deed recited that the vendees were entitled to 
possession on the 31st May 1874, by redemption of tho mortgage. The suit 
was instituted on the 5th October 1874. 

The lower Appellate Court dismissed the suit as instituted after the period 
of limitation prescribed therefor by art. 10, sch. ii of Act IX of 1871, holding 
that that period Ijegan to run from the date of tlio sale. 

On special ajipeal by the plaintiff to the High Court, the Court (Tuhneb and 
Oldfield, JJ.) referred to the Full Bench the question as to the time from which 
the period of limitation began to run. 

The order of reference was accompanied with the following remarks : — 

By art. 10, sch ii. Act IX of 1871, the period begins to run “ when the 
purchaser takes actual possession under the sale sought to be impeached." 
The terms of the former Act were—“ the time at which the purchaser shall have 
taken possession under the sale imT)eaohed." The word ‘ actual ’’ has thus 
been introduced in tho pi’esont Act, and there appears a doubt as to the object 
of this change, whether in the case before us the possession meant is possession 
by enjoyment of the profits on expiry of the term of the mortgage, or whether 
such possession as the nature of the property admits of is all that is intended, 
dating in this case from the time of the sale. 

Munshi Hanuman Pershad, for the Respondents, contended that “ actual 
possession ’’ mean visible and tangible possession, or enjoyment of the rents 
and profits of the property, after redemption of mortgage. The meaning of the 
term “ possession " in tho former Limitation Act was doubtful, as is shown 
by confficting rulings. For instance, in Gordhun v. Heera Singh (S. D. A., 
N.-W. P. January to May 1866, p. 181; this case followed Parshad v.Bebee 

Fatima, 2 W. B. 5), the Full Bench of this Court held that t meant actual, 
that is, visible and tangible possession, while in Ganeshec LaU v. Toola Ram 
(H. C. R., N.-W. P., 1868, p. 376 ; followed in Mashook Ali Khan v. Imdad Ali 
Khan, H C. R., N.-W. P., 1869, p. 9; see also Bechim v. Yakoob Khan, 3 W. 
R., 225) it held that it meant such [SIS] possession as the nature of the property 
admits of. The word “ actual ’’ has been introduced into the present Limita¬ 
tion Act to remove all doubts as to the meaning of the term " possession." 

Pandit Ajudhia Nath (with him the Senior Government Pleader, IaIw. 
JuaUt Parshad), for the Appellant, contended that, when a purchaser acquired 
such possession of the property sold as the nature of the property admitted of, 
he was in " actual possession ” of the property. 

Stuart, C.J. —I am clearly of opinion that ]jhe possession intended in 
art. 10, sch. ii. Act. IX 1871, is possession by enjoyment of the profits on 
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mpiry of the term of the mortgage. The time mentioned in the former Act 
was “ the time at which the purchaser shall have taken possession under the 
sale impeached," and the meaning of this being doubtful, as various rulings of the 
Calcutta Court and this Court show, the word “ actual ’’ has been introduced 
into the present Act with the view no doubt of making it plain what the real 
date was intended to tjo. Actual possession, in my opinion, means personal 
and immediate enjoyment of the profits: and as in the present case the 
mortgagee was in possession at the time of the sale, the purchaser could not 
take actual possession till the mortgage-term had expired. And this is my 
answer to the reference. 

Pearson, J. —The possession of a mortgagee is tantamount to the 
possession of the mortgagor or his vendee, and does not interfere with 
his equity of redemption. Nor can the latter be said not to bo in posses¬ 
sion by enjoyment of the profits when those profits are applied to the liquida¬ 
tion of the mortgage-debt for which the property purchased by him is liable. 
He may when he has taken his vendor’s place, be reasonably held to have 
obtained actual possession under tho sale, and from the date on which he 
acquired it will run the limitation prescribed by art. 10, sch. ii. Act IX of 
1871. The introduction of the word " actual " in that article seems to render 
the terms used more precise than those used in the former Act, and to adopt 
the full Bench ruling in OanesheeLallv. ToolaBam (H. C. B., N.-W. P., 1868, 
p. 376) rather than to negative it, and make any change in the law. 

[814] TuraePt Spankie and Oldfield, JJ., concurred in the following 
Opinion 

The provisions of the former law. Act XIV of 1859, declared that in suits 
for pre-emption the period of limitation shoidd be computed from the time at 
which the .purchaser shall have taken possession under the sale impeached. 
On the construction of the term “possession" this Court held in Ganesiiee 
Lall V. Toola Ham (H. C. R., N.-W. P., 1868, p. 367), that such ^ssession 
was intended as the nature of the thing sold admitted of, and that it did not 
necessarily mean tangible or visible possession. Thus, where a property was 
in the possession of the mortgagee, and the rights of the mortgagor were 
sold, it was held that possession was acquired under the sale as soon as 
the right of redemption was completely transferred to the purchaser, and that 
limitation must be computed from that period and not from a subsequent date 
when the mortgage having been discharged from the usufruct the purchaser 
was able to resume possMsion. It was pointed out that at the time of the sale 
two persons had rights in the property, the mortgagor and the mortgagee, 
and that the subject of the sale was the right of the mortgagor as it sutnistod 
at the time of the sale. Seeing that the purchaser had purchased the right to 
recover and rajoy the profits at an indefinite period, for it could not be ascer¬ 
tained with certainty at what date the debt and interest would be discharged 
from the usufruct, it was deemed inequitable to allow a pre-emptor to obtain 
the property in 1%7 freed from mortgage at the price paid by the purchaser in 
I860 for the estate encumbered with the mortgage. As an analogous case it 
was suggested that, if land were leased for a certain term at a nominal rent, 
and during the term the lessor sold and conveyed the reversion to a purchaser, 
although the purchase would not have oonfenod on the purchaser the right 
to any inundate profit from the ratate, the subject of the sale wouU have 
been his and in his possession, for all intents and purposes, as compl^iely as 
befoie the sale it was in the possession of the vendot. 
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The language of the present Limitation Act, IX of 1871, differs 
somewhat from that of the former in declaring the date from which 
[815] the period of limitation is to be computed in suits for pre-emption. In 
Bch. ii, cl. 10, it is declared the period begins to run when the purchaser takes 
actual possession under the sale impeached, and the question put to us is, 
whether there has been any change in the law, whether by actual possession 
we are to understand in all cases visible and tangible possession or such posses¬ 
sion as the nature of the subject of the sale allows. 

We have felt some difficulty in determining this question, for it may be 
presumed the term actual was not introduced without a purpose. But it will 
equally apply to subjects of sale which admit of visible and tangible possession 
as well as to subjects of sale which do not admit of such possession. The 
purchaser of an equity of redemption or of a right of reversion is, it must be 
allowed, actually in possession of what he has purchased, when the rights of the 
mortgagor or lessor have been completely transferred to and vested in him. In 
the one case he and he only could maintain suit for any injury to the reversion, 
in the other he and he alone could maintain suit for damage done by the mort¬ 
gagee to the property mortgaged in contravention of the terms of the mortgage. 
We are pressed, too, by the argument in Ganeskee Lall v. Toola Bam (H. C. R., 
N.-W. P., 1868, p. 367), that it would be inequitable to allow a pre- 
emptor to lie by for a number of years to see whether the purchase was 
beneficial or otherwise, and to come in and claim the benefit of the 
sale when the subject of the sale is freed from the encumbrance existing at the 
time of the sale, or where its market-value may have considerably increased. Of 
course if the language of the law admitted but one construction we 
could not allow this consideration to influence us, but where it is not 
incompatible with a construction that avoids hardship and injustice, 
we are at liberty to adopt that construction. It appears to us that 
full effect is given to the term actual possession if it be held that, where the 
nature of the subject of the sale admits of visible and tangible possession, 
limitation will run from the period when tangible possession is taken, but that 
when the nature of the subject of the sale does not admit of tangible possession, 
limitation runs from the date when the subject of sale is completely conveyed 
to and vested in the purchaser, and he has acquired such possession as before 
the sale was enjoyed by the seller. 
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[818] APPELLATE CIVIL. 


The 5th December, 1876. 

Present : 

Mr. Justice Pearson and Mr. Justice Spankib. 

Jadu Lai.Plaintiff 

versus 

Ram Gholam and another.Defendants.* 

Act VIII of 1850, s. a—Bes judicata. 

When a plaintifi claim^. an estate, and the defendant, being in posHcsaion, and knowing 
that he has two grounds of defence raiaca only one, ho shall not, in the event of the plaintiff 
obtaining a decree, be porinittcd to sue on the other ground to recover possession from the 
plaintiff. 

\Vhcre, therefore, the defendants purchased an estate in the plaintiff’s po.sscssion. and sued 
him to recover possession of it, and the plaintiff resisted the suit merely on the ground that 
the sale to the defendants wa.s fraudulent and without considcratiou. and the defendants 
obtained a decree, and tho plaintiff then sued claiming a right of pre-emption in respect of the 
property—a claim which he might have asserted in reply to the former suit, held that he was 
debarred from suing to enforce such claim. 

Baldeo Bahai v. Batenhar Biiujh (I. L. B., 1 All. 7d) followed. 

As this case merely follows the decision in Baldeo Sahat v. Bateshar Singh, it 
is not reported in detail {Baldeo Sahai v. Bateshar Singh was again followed in 
S. A. No. 998 of 1876, decided the 16th December 1876). 


[1 All. 81«] 

APPELLATE CRIMINAL. 

The 6th December, 1876. 

Present: 

Mr. Justice Pearson. 

The Queen 
versus 
Peterson. 


Bigamy — Attanpi—Publication of the banns of marriage. 

The act of causing the publication of banns of marriage is an act done in tho preparation 
to marry, but docs not amount to an attemptAo marry (for acts amounting only to a prepara¬ 
tion to commit forgery, and not to an attempt to commit that offence. See Queen v. 
Bamsorun Ohowbey, H. C. B., N.-W. P., 1872, p. 46). 

Where therefore a man, having a wife living, caused the banns of marriage between 
liimanH a wonuu to be published, he could not be punished for an attempt to marry 
again during the lifetime of his wife._ 

• Special Appeal, }Io. 819 of 1876, against a decree of J. W. Power, Es^., Judge of 
Ghazipur, dated the J3th ApAl 1876, reversing a decree of Sultan Husain, Additional Bubor- 
dinatfl Judge, dated the 37th May 1875. • 
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I.L.R. 1 All. 817 


Mr. 0. Donovan, Magistrate of the first class, on the 7th June 1876, 
committed Peter Peterson, a European, to the Court of Session for trial on the 
following charge amongst others, viz., that he, in or about the end of December 
1875, and beginning [817] of January 1876, attempted to marry Ethel Amanda 
Guise, by causing the publication of the banns of marriage between them, when 
he, being a Christian, had a wife alive, and that he had thereby committed an 
offence under ss. 494, 511 of the Indian Penal Code. 

In .a trial by jury held by Mr. H. G. Keene, the Sessions Judge of Agra, on 
the 27th July 1876, he was convicted on tliat charge, and sentenced to three 
years’ rigorous imprisonment. 

Peterson appealed to the High Court. 

« 

Mr. Boast, for the Appellant. 

The Junior Govemmeht Pleader (Babu Dirarka Nath Batiarji), for the 
Crown. 

PeaPBOn, J. —I proceed to consider whether the prisoner has been 
rightly convicted of an attempt to commit the offence defined in s. 494, Indian 
Penal Code. He was charged with and has been found guilty of/‘ attempting 
to marry E. A. Guise by causing the publication of the banns of marriage 
between them when he, being a Christian, had a wife alive.” The question 
shortly is whether the publication of the banns of marriage is an attempt to 
marry. An attempt to commit a crime is to be distinguished from an intention 
to commit it and from preparation made for its commission. “ Preparation 
consists in devising or arranging the means or measures necessary for the 
commission of the offence; the attempt is the direct movement towards 
the commission after the preparations have been made”Mayne’s Com¬ 
mentaries on s. 511,^ Indian Penal Code. In one of the cases cited by 
Mr. Mayne in his Commentaries on the Indian Penal Code in illustration 
of the above doctrine, it was ruled that there could be no attempt to 
contract a marriage until the parties stood befom the Magistrate about 
to begin the ceremony. It would follow in the present case that the publication 
of the banns was not an attempt on the prisoner’s part to marry Miss Guise, 
but only a preparation for such an attempt. The publication of banns may or 
may not be, in cases in which, a special licouse is not obtained, a condition 
essential to the validity of a marriage, but common sense forbids us to regard 
either the publication of the banns or the procuring of the license as a part of 
the marriage ceremony. If the rule laid down in America, that an attempt can 
only be manifested by acts which would end in the [818] consummation of the 
offence, but for the intervention of circumstances independent of the will of the 
party, be accepted, it is clear that the Prisoners’ Act, in causing the banns of 
marriage between himself and Miss Guise to he published was not, in the eye 
of the law, an attempt to marry her, inasmuch as he might, before any cere¬ 
mony or marriage was commenced, have willed not to carry out his criminal 
intention of marrying her. For the reasons above stated the verdict of the 
jury by which the prisoner is convicted of an offence punishable under ss. 511, 
494, Indian Penal Code, and the sentence passed on him under those sections 
by the Sessions Court, must be and hereby are annulled. 
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[1 All. S18] 

FULL BENCH. 


The 16th December, 1876. 

Present: 

Sir Bobert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield. 

In the matter of the petition of Bish Nath. 


Act VIII of 1871 (Registration Act), s. 73—Refusal to register—Petition to 
have, document registered—Person '"claiming ” under document 

A deed of mle, executed by the^endor aloue, which recited that the vendor had received 
the purchase-money, and that the*purchaBer had been put into poBseBRion, was presented 
for registration by the vendor, the purchaser not being present. The Registrar refused 
to register the document on the ground that the deed had not been delivered, and no 
consideration had passed, the vendor having stated that he hod not received the purchase- 
money. In refusing to register, the Registrar believed that the deed was of the vendor's 
own creation. The vendor applied by petition to the High Court to estsiblish his right to 
have the document registered. The alleged purchaser repudiated the sale. 

Held (by the majority of the Full Bench), that as it appeared on the face of the document 
itself that the petitioner was not a person “claiming” under it, the petition could not be 
entertained under the provisions of s. 78 of the Registration Act. 

Per Stuart, C.J.—That the mere fact that it did not appear on the face of the deed 
the petitioner could claim under it did not preclude the Court from etitertaining the potjlm& 
but that, under the circumstances of the case, the registration of the deed should 
ordered. 

Per Oldfield, J.—That it was the duty of the Court to order the registration of the deeds 
as it was duly executed and the requirements of the law fulfilled, without entering into 
the question whether, or not the petitioner could claim under it. 

[SKl This was a petition to the High Court to establish the petitioner's right 
to have a deed of sale registered. The material portion of the deed, which was 
dated the 8th May 1875, was as follows:—“ I, Bish Nath, hereby sell all the 
property detailed below to Lachman Parshad for Bs. 460. I make this sale of 
my own free will. I have received the whole of the purchase-money in a lump 
sum. 1 have declared the said purchaser to be my representative, and put him 
into possession of the entire property. I have transferred to the said purchaser, 
from the date of the execution of this document, all rights I possess in respect 
of the property sold. I have not, nor shall my heirs have, any claim or right 
to the property sold, or to the purchase-money." The deed was executed by 
the vendor only, who presented it for registration on the 19th August 1875, to 
Mr. J. H. Prinsep, District Judge of Cawnpore and the Begistrar of the District, 
the purchaser not being present. On learning by inquir)' from the vendor, that 
he had not received the purchase-money, the Begistrar refused on that ground 
to register the deed, and also on the ground that the deed had not been 
delivered. 

On the Court (STUART, C.J., and OLDFIELD, J.) calling for the records of 
the registration proceedings, the B^istrar stated tha^, in reusing to register, 

‘Miscellaneous Application, No. 710. of 1876. 
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he believed that the vendor was seeking to have registered a document of his 
own creation, and that the deed could not be registered in the absence of the 
purchaser. The purchaser denied the contract of sale. 

The Court referred to the Full Bench the question whether, under the 
circumstances, and with reference to the provisions of Act VIII of 1871, the 
registration of the document should be ordered. 

Munshi Hanuman Parshad and Munshi Siikh Bam for the Petitioner. 

Pandit Bishavibar Nath and Pandit Nand Lai for the Opposite Party. 

Pandit Nand Lai. — The petition cannot be entertained. The right of 
petitioning against a refusal to register is given by s. 73 of the Begistration Act 
to a party “ claiming ” under the document. 

The petitioner cannot be said to claim under the sale-deed. 

[320] Munshi Siikh Earn contended tliat the petitioner was a party 
“ claiming” under the sale-deed. He can claiig the purchase-money under it. 
The Court can therefore entertain the petition. 

Stuart, C.J. —It was objected by the respondent that, under s. 73 of the 
Registration Act, there was no aiipeal in a case like the present, by which, as I 
understand, is meant that, inasmuch as the appellant could not be said to 
“ claim” under the document, he had no right to make the present ai^plication 
to this Court, being the remedy provided by s. 76, where the Judge of the 
district was, as in this case, the registering officer. But I am not satisfied that 
for tlie purposes of this section ho must be regarded as not claiming under the 
document. Ho might not succeed in establishing his claim, say, to the purchase- 
iiponey, but, althougii tlie deed was unilateral and executed by the vendor alone, 
it appears to lie in the form of sale-deed customary in these Provinces, and, on 
the face of it, therefore, and so far as its form is concerned, and whether it be 
registrable or not, 1 do not see that wo are obliged at once to assume that it could 
not bo given effect to, or that because it is in form unilateral the appellant could 
not claim the purchase-money. There is, however, in relation to this point a 
curious inconsistency in the Act; for, whereas by tliis s. 73 the party desirous of 
making an application under it must bo a person “ claiming ” under the docu¬ 
ment, by s. 32 documents for registration shall ho presented “by some person exe¬ 
cuting or claiming under the same, ” not executing and claiming, but executing 
or claiming. Why this should be, and the parties proceeding under these two 
sections in different positions, it is not easy to understand, unless it was intended 
that a party against whom an order refusing to register had been made was in a 
different position, at such a stage of the proceeding, from a party merely executing 
the document. Be this as it may, I do not see that for the purposes of s. 73 we 
are bound to assume in limine that the applicant did not, or could not claim 
under it. I therefore consider that he was not precluded from his remedy by 
the application he has made to this Court. 

But on the merits of the question embraced in the reference before us, I 
must express the opinion I have formed on it, and that is, that registration of the 
document in question should not be ordered. Even on the assumption that 
the applicant may be understood to [321] claim under this sale-deed, 1 am not 
satisfied that it is a document or instrument within the meaning of the Regis¬ 
tration Act. It is not only not executed by the alleged purchaser, but has b^n 
repudiated by him altogether, and this is a state of the case which 1 think 
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may b® allowed to come within the scope and intention of s. 35 of the Act, 
whicli provides that, if all or any of the persons by whom the document 
purports to be executed deny its execution, the registration shall be refused. 

Was this so-called sale-deed a legal and enforceable document at all ? I 
think not. As I have remarked, such unilateral instruments are not uncommon 
in these Provinces,- and I may add that, in the practice of Scottish conveyancing, 
such instruments as sale-deeds, or deeds in the nature of mortgages, and the 
like, are only signed by the seller or obligor, and no inconvenience is experienced 
from this where the instrument records a true contract. But when there is no 
evidence at hand of such a contract, the unilateral character of the instrument 
leaves it open to the alleged purchaser or obligee to repudiate it. In the case 
before us the alleged sale-deed recites no previous contract or agreement, the 
repudiation of it is express, and there is also the serious fact that no consider¬ 
ation had passed upon it. It was suggested at the hearing that there was no 
limit to the nature or character of the documents which might be presented for 
registration, but that the registering officer was bound to accept and register all 
documents without exception ^hich puq)ortod to bo executed at all. But this 
is a view of the law which I cannot concur in. If sucli was the position of the 
registrars under the Act, the public time would bo wasted, and their duties 
would become intolerable. On the otlier hand, the consequences of registration 
are very serious, and 1 cannot allow that these consequences sljould be visited 
on the heads of innocent persons. The registering officers must satisfy them¬ 
selves by evidence and inquiry that documents are honestly ])resented in their 
office, otherwise no one would be safe. 

Pearson, J. —The vendee was not a party to the instrument in question, 
which does not in any way bind him. It was executed by the vendor 
alone, and merely declares that he has sold the property therein montiotled, 
for a consideration which ho has received, to Lacbman [322} Parshad. But no 
claim could be founded upon it against Lachman Parsliad or anyone else. The 
vendor could not, therefore, as a person claiming under it, apply by petition, 
under s. 73, Act VIII of 1871, to the High Court, in consequence of tho Judge’s 
refusal to register it, with a view to establish his right to have the document 
registered. His petition cannot bo entertained. Whether the Judge was right 
or wrong in refusing to register it is a question which wo are not required to 
consider and determine. 

Turner and Spankie. JJ. —The petitioner having, as he alleges, agreed to 
sell certain lands and other property to the respondent, executed a conveyance 
and presented it to the Begistrar for registration. That officer refused registra¬ 
tion on the grounds that the deed had not been delivered nor the consideration 
paid. Had the question before us rested here, there would have been little 
difficulty in disi>osiug of it, as tiie law does not prescribe either of the groimds 
recorded by tho Begistrar as justifying the refusal of registration. The deed 
was in a form not uncommon, if not most usual, in these Provinces, that is to 
say, it was unilateral, the seller alone being a party to it. It was duly executed 
by tho seller, who appeared before the Begistrar and admitted its execution. 
It is not alleged, and it does not apijear that there had been any failure to 
comply with the requirements of the law, consequently registration should not 
have been refused. But it is contended on the part of the respondent that the 
petitioner is not entitled to apply to this Court for an order for the registration 
of the instrument, seeing that the law accords that ijrivilege only to a person 
claiming under such insfcriiment, or his representative, and that on the face of 
tho ina triiment it appears that the petitioner does not claim under it. Tba only 
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claim which it is suggested the petitioner could assort would be a claim to the 
purchase-money, but inasmuch as the instrument purports to be and is executed 
by the petitioner alone, it is clear that he cannot claim the purchase-money 
under it. It would not be the duty of the Court, we apprehend, on such an 
application to enter into any involved question of construction to determine 
whether or not the person presenting such an application has not a claim, but 
when, on the face of the document, it clearly appears that he can claim nothing 
under it, we hold that a mere unfounded assertion of a claim will not give him 
a locus standi, and that his application should be refused. 

[323] Oldfield, J. —All documents to which the Eegistration Act applies 
may by presented for registration by some person executing or claiming under 
the same (s. 32), and it is the duty of the registering officer, on presentation of 
the document, to inquire (n) whether or not such document was executed by the 
persons by whom it purparts to have been executed, (ft) satisfy himself as to the 
identity of the persons appearing before him, and alleging that they have 
executed the document, and (<;) in the case of any person appearing as a i-epresen- 
tative, assign or agent, satisfy himself of the rig^t of such person so to appear 
(s. 34), and, if satisfied on tliese points, it is his duty to register it (s. 35). In 
the present case tlie Judge should have ordered registration, as the above 
conditions were satisfied. 

By s. 76 an appeal lies to this Court from the Registrar’s order refusing 
registration, on the application of any person claiming under the document, or 
his representative, assign or agent, in order to establisli his right to have the 
document registered, and the Court’s duty is to order registration if it finds 
that tlie document has been executed, and the requirements of the law have 
been satisfied (s. 76). < 

It is, however, argued that the petitioner in the present case cannot appeal, 
for though he executed the document, ho is not claiming under it, since it is a 
document which can support no claim. The document purports to effect a sale 
of certain lands on the part of the petitionej' to Lachman Parshad. As such, 
it is certainly one of thoso documents capable of registration, and to which the 
law applies as purporting or operating to create, declare, or assign, an interest 
in immoveable property ; it is a document which the Registrar should register 
on application by the petitioner. No doubt the deed is signed by the vendor 
only as executor, but I do not think we can look into the document and 
say, that since it is unilateral it can give to the ^letitioner no valid claim, and 
therefore he has no locus standi to appeal; the document by itself may make no 
complete contract, but it may go to form one; for it is possible that another 
forming the counterpart may liave been executed completing the contrast, and 
BO we cannot say that petitioner may not he in a position to assert a claim under 
it as [824] forming part of a contract. In entering on these questions, I think 
we go beyond the powers given by the Act, which confines the inquiry to the 
question of the right to have the document registered, dependent on due 
execution and fulfilment of the requirements of the law. Documents of this 
character are not uncommon, and our refusal to allow the appeal, and order 
registration of such documents, may have prejudicial effects. 1 would admit 
the appeal, and order the Registrar to register the document. 

- T.Pctition refused. 


NOTBB. , 

[For a contrary view see (f904) P. B. ] 3 ; see also 18 Mad. 255; 24 Gal. GG8/| 
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[1 111. 824] 

APPELLATE CIVIL. 

TJw 16th December, 1876. 

Pbesent: 

Sir Robert Stuart, Kt., Criep Justice, and Mr. Justice Pearson. 


llahi Baksh and others.Defendants 

verms 

Imam Baksh and others.Plaintiffs." 


Act VITI of 1859, ss. 7, 97—Omission of part of claim—Withdrawal of suit — 
• Institution of fresh suit, including part of claim omitted, 

Whcro the plaintiffs in a auit were permitted tu withdraw from the same, with a view tc 
bringing a fresh suit which should include a portion which had been omitted of the claim 
arising out of the cause of action, and such fresh suit was brought, the additional portion of 
the claim in that suit was not barred by s. 7 of Act VIII of 1859. 

The plaintiffs in the present suit brought a suit on the 1st September 1875, to 
be maintained in possession as theretofore of a plot of land, alleging as their 
cause of action that the defendants had, on the 2nd June 1875, prohibited them 
from watering the trees thereon. On the 8th November tbe plaintiffs applied 
for permission to withdraw from the suit, witli liberty to bring a fresli suit. 
This application did not contain the grounds upon whicli the plaintiffs apjrlied for 
such permission. The Court of First Instance granted such permission without 
recording any reason for granting tbe same, on payment of certain costs. On 
the 18th December the plaintiffs brought the present suit in which they claimed 
on the same cause of action to be maintained in possession of throe plots of 
land. The Court of First Instance gave them a decree, which was affirmed on 
appeal by the defendants. 

[325] On special appeal by the defendants to the High Court, it was 
contended that the claijn to the additional plots of land was haired by s. 7, Act 
VIII of 1859. 

Lala Lalia Parshad and Babu Baroda Parshad for the Appellants. 

Pandit Ajudhia Nath and Pandit Naml Lai for the Respondents. 

The Judgment of the High Court, so far as it related to this contention, 
was as follows :— 

As to the first plea, it would seem that the reason for which the former 
suit was withdrawn was that a fresh suit might be brought which should include 
a portion w'hich had been omitted before of the claim arising out of the cause 
of action, and the permission to bring the new suit must be reckoned to be 
permission to supply the former omission. This being so, we are of opinion 
that the additional portion of the claim in ‘this suit is not [barred by s. 7, 

* Special Appeal, No. 1012^11S7G, against a decree of Shankar Das, Subordinate Judge 
of Sharanpur, dated the 7th July 187G, allirmiug a decree of Ahmad Hasan, Munsif of 
Deoband, dgited tbe 9tb May 1876. * 
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Act VIII of 1859. A similar view was taken in special appeal case No. 180 of 
1876, decided by a Bench of this Court on the 28th April last.* 

NOTBS. 

[See (1894) 17 All. 63 ; (1900) 14 C. P. L. R. 106.] 


[1 All. 32S] 

PRIVY COUNCIL. 


The, 3rd and 4-th November, lS7(i. 

Present; 

Sir James W. Cot.vile, Sir Barnes Peacock, and Sir Robert P. 

Collier. 


Narain Singh and others.Plaintiffs 

verauH 

Shiinbhoo Singh and others.Defendants. 


(On appeal from the High Court of Judicature, North-Western Provinces.) 

Firai and Second Mnrtgaoes—DifiiTossessionof Seexmd Mortoar/e—Canae of 

actum — Limitation — Interest. 

1 

being indebted to A, executed in his favour a written mortg.ago of certain lands, in 
which it was agreed that if the debt was not repaid within a fixed time, A should bo put into 
possession of the lands. Subsequently Z executed in favour of [326] J*. to whom also he 
owed money, a second mortgage of the same lauds subject to th«! sanie condition. P not 
receiving payment within the stipulated time, sued Z on the mortgage and obtained a decree 
for possession of lands, under which ho was put into possession in the year 1846. After P had 
obtained his decree A, whose debt had likewise remained unpaid, brought a .suit as first 
mortgagee against Z and P for the po.ssos.sion of the lands, and obtaining a decree, recovered 
possession in the year 1874, dispossessing P. In the year 1870, the heirs of Z having paid off 
the debt due to ,4, resumed possession, whereupon the heirs of P applied to bo restored to 
possession in execution of the decree obtained by P in 1846. This application having boon 
rejected on the ground that that decree had been fully executed when P obtained possession 
under it, the heirs of P instituted a suit against the heirs of Z to recover possession .and 
for interest during the time they were dispossessed. 

Held by their Ijordships of the Judicial Committee, reversing the decision of the High 
Court, that the heirs of P wore entitled to possession on A’s mortgage being paid off, and that 
their cause of action accrued and limitation ran against them from the time when the heirs of 
Z resumed possession. 

* In that case the application for permission to withdraw the former suit was based on 
the ground that a portion of the claim arising out of the cause of action bad by mistake boon 
omitted to be included in the plaint with which that suit had been commenced, and on that 
ground permission for the withdrawal of the suit and to bring a fresh suit was accorded. 
Under these circumstances the Court (PEARSON andSPANKIE, JJ.) was of opinion that it would 
not be fair or reasonable to hold that the aforesaid portion of the claim could not be entertain- 
ed in the fresh suit, although it might be true that the defect »n the former plaint might have 
been amended without recourse^ the provisions of s. 97 of Act VIII of 1859. 
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Held, also, that they were not entitled to a decree lor the interoBt accruing during the 
time they were dispossessed. 

This was an appeal from a decree of a Division Bench of the High Court at 
Allahabad, dated the 13th May 1873, reversing the decree of the Subordinate 
Judge of Aligarh, dated the 23rd November 1872 {Sec H. C. E., N.-W. P., 1873, 
p. 153.) 

Mr. Doyne appeared for the Appellants, who were the plaintiffs in the 
original Court. 

Mr. Joseph Oraham appeared for the Bespondents. 

The facts of the case and the questions arising for determination on the 
appeal are fully stated in their Lordships' judgment, which was delivered by 

Siv BarneB Peacock. —In this case the plaintiffs, as sons and iieirs of 
Pohoop Singh, a mortgagee, seek to recover possession of 20 biswas of the ^emin- 
dari right of mauza Lallpoor. The defendants in the suit are the representa¬ 
tives of the mortgagor. The plaintiffs state that they claim to establish 
their right as mortgagees in virtue of their title as heirs of their defunct 
father, Pohoop Singh, “ in that, under a mortgage-deed, dated Phagoon 
Badi 7th Sumbat 1896, Pohoop Singh, the ancestor of the plaintiffs, 
having obtained a decree from the Sudder Ameen’s [827} Court, was 
put in possession on the 31st August 1846.” Most of the defendants 
admit the claim, but the defendants Man Singh, Shimbhoo, Girdharee, 
and Motee, put in an answer, by the second paragraph of which they 
admitted that under the former decree the plaintiffs’ ancestor was in 
possession for upwards of a year; but they set up in the fourth paragraph of 
the same written statement, that the mortgage alleged by the plaintiffs is 
wholly unfounded. The defendants’ ancestor did not receive the mortgage- 
money from the ancestor of the plaintiffs ; and Pohoop Singh, the ancestor of 
the plaintiffs, was a person notorious for his expertneas in court affairs. He 
had with a view to deprive Asaram and Sheo Lall of their mortgage-money, 
obtained by deception a decree on the mortgage-deed in suit, and the defendants’ 
father had, according to the Shasters, no right to transfer and waste the 
defendants’ ancestral property without any legal necessity to satisfy illegal 
demands. Hence, under the Shasters also, the mortgage alleged by the plain¬ 
tiffs is invalid, and the claim is unjust.” 

Now, having admitted that the plaintiffs did obtain possession by virtue 
of a decree, and that he remained in possession for a year, the defendants 
also, in the same written statement, alleged that the mortgage was collusive 
and a henami transaction. But although the written statement must be taken 
altogether, it does not necessarily follow that the whole of the defendants’ 
statement is to be taken as proved in their favour, if they offer no evidence 
whatever in respect of the allegation that the mortgage was a fraudulent 
transaction. 

It appears, then, that the plaintiffs’ ancestor did get into possession on 
the 31st August 1846. In 1847 he was dispossessed in a suit which was 
brought against him by the first mortgagees, Asaram and Sheo Lall. He was 
then turned out of possession, and remained out of possession from 1847 down 
to the year 1870. The precise terms of the mortgage-deed do not appear, but, 
as far as can be colleoted,«it was a mortgage-bond, by which it was stipulated 
that in the event of the non-payment of the mortgage-debt within five years, 
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the mortgagoiti would cause a mutation of names and the plaintiffs be put 
into possession. 

[828] It appears that the plaintiffs’ ancestor did get posseswon under that 
document, and it appears to their Lordships that the decree obtained upon that 
document gave the plaintiffs, as mortgagees, .a title to the land as against the 
defendants, but it gave them no title as against the prior mortgagees, Asaram 
and Sheo Lall. When Asaram and Sheo LaU turned the plaintiffs’ancestor out 
of possession, it did not destroy his title and right to the land. It may have given 
him a right of action as against the mortgagors for having mortgag^ to him 
when they had previously mortgaged to Asaram and Sheo Lall, but it did not 
destroy the right which the plaintiffs obtained against the defendants by virtue 
of the mortgage and of the judgment which they had obtained upon it. 

The first Court laid down certain issues; first, whether the original mort¬ 
gagors executed the mortgage-deed in respect of the property in suit on reviving 
the full mortgage-consideration, or whether it was collusively secured without 
payment of any mortgage-consideration, and whether the mortgage-deed 
could take effect against the defendants according to the Hindu Law. The 
Judge says in his judgment—** It is apparent that plaintiffs predecessor on 
the former occasion obtained a decree for possession on proving the mortgage- 
deed, and the payment of mortgage-consideration; and the fact of the decree 
having been m^e is admitted by defendants. Again, all the defendants, 
excepting four, two of whom have made no defence, confess the claim, which 
is further supported by the evidence of Maulvi Inayat Ali, pleader, Chuni Lall, 
patwax’i, and two other persons, both named Hulasi, witnesses for plaintiffs. 
The plea urged by defendants must therefore be over-ruled ; and they have 
failed to refute the claim.” He therefore gave a decree in favoui- of the 
plaintiff's. 

Upon that an appeal was preferred by Shimbhoo alone to the High Court; 
and one of his grounds of appeal is that there was “ no cause of action and 
foundation for the plaintiffs’ suit; neither the deed of mortgage nor the 
decree has been produced; the conditions agreed upon between the parties 
cannot bo ii8oer-[329]tained.” The High Court, having heard the case argued, 
gave judgment and reversed the decision of the first Court. They say 
that “ the High Court’s order of the Ist April 1872 could not give any 
legitimate cause of action. Nor did any right of action accrue to the plain¬ 
tiffs by reason of the satisfaction of the debt of Asaram and Sheo Lall and the 
recovery of possession of the estate by the mortgagors or their heirs.’ ^ It 
appears to their Lordships that there was a mistake on the part of the High 
Court in holding that no cause of action accrued to the plaintiffs by reason of 
the satisfaction of the debt of Asaram and Sheo Lall, and the recovery of 
possession of the estate by the mortgagors or their heirs. It appears to their 
Lordships that when the first mortgage was paid off in 1870, the title of 
the plaintiffs, which had all along been a good title as against the mortgagors, 
was a valid title as against every one. Then, when their title became a valid 
and agood title, the mortgagors had no right to enter upon the possession 
of their land. But the mortgagors did enter into possession of it and 
keep the possession from the plaintiffs; and it appears to their Lordships 

’Before bringing their suit the plaintiffs had endeavoured to recover possession of the 
land bv applying for execution of the decree obtained by Pohoop Singh in 184G. The ‘‘ High 
Court’s orfer of the Ist April 1872,” here referred to. rejected that application on the ground 
that Pohoop Singh’s decree had been fully executed when, in 1846, he was put in possession 
of the land. * 
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that, having the right and title to the land when the first mortgage was 
paid off, the entry of the mortgagors upon that land to which the plaintiffs 
had obtained a right under the second mortgage, gave them a cause of 
action agaJnst the mortgagors, the defendants. The Court proceed : “ The 

right of tlie plaintiffs or tlieir forefather to j^ossession was created by the 
mortgage-deed of 1840, and was capable of being legally enforced within a 
period of twelve years. It was the subject of a former suit and of a decree 
which was fully executed.” So it was ; hut then that deciee gave the plaintiffs 
a title. The High Court proceeded : “ The dispossession of Pohoop Singh 

after the execution of that decree was not an illegal proceeding.” It is true it 
was not an illegal proceeding because he was -'lispossossed by persons 
who had better title, namely, tiio first mortgagees. The Court go on: 

Although he was thereby deprived of tlie right he liad obtained, 
[330] he had a remedy, of which he might have availed Jiimself, by suing 
within the proper jjeriod for the recovery of tlie money lent by him to the 
mortgagors. The present suit is clearly inadmissible and cannot lie decreed 
even against the confessing dcfendant.s.’’ 

The High Court hold that the plaintiffs’ suit was barred by limitation. 

It appeal's, however, to their Loi'dships, that the plaintiff's having a good 
title when the first mortgagees were jiaid off in 1870, their cause of action 
accrued when the defendants after that period entered into possession of the 
estate to which they had no title. It appears, therefore, to their Lordships, tliat 
there was an error in the decision of the High Court, so far as it regards the 
question of limitation. 

But it is said that there was no sufficient evidence that the decree had 
been obtained by Pohooi) Singh, the plaintiffs’ ancestor. In the tirat place, 
as already stated, the written statement of the defendants admits that there 
was that former decree. Tliey say that “ under the former decree, the plaintiffs’ 
ancestor was in iiossessior for upwards of a year ” and then he was turned out 
by the first mortgagees. Again, when Asararn and Sheo Lall, the first 
mortgagees, brought an action against the second mortgagee, Partab Singh, the 
ancestor of the plaintiffs, and Lulloo and others, the zainindars, the mortgagors, 
were also mode parties to that suit. And in that suit, it appears that the 
decree of Partab Singli against the zamindars was in evidence. The Sudder 
Court says :—“ The plaintiffs sued Lulloo and others, zamindars of the above- 
named village, for possession on a mortgage-bond, dated tlie 18th Kowor 
1859 Suinbat; but in conseiiuence of their having omitted to specify the 
nature of the tenure, they were non-suited. Polioop Singh also sued the 
zamindars on a mortgage-bond and obtained a decree which was upheld in 
appeal.” There was a finding then in that case that Pohoop Singh did sue the 
zamindars on the mortgage-bond and that he obtained a decree against them. 
Further when the first mortgage had beon paid off and the plaintiff's had [831] 
been dispossessed by the mortgagoi-s, they attempted to execute a second time 
the decree which their ancestor had obtained against the mortgagors, and they 
applied to the Court for an execution of the decree. The Munsif decided 
that they were entitled to have an execution. In that suit Simbhoo, who is 
the present defendant, was one of the parties, and in that case the judgment 
was produced. The Munsif says;—“ The record of the case having been 
brought forward, it appears that the objection of the defendants, judgment- 
debtors, ” that is, Simbhoo, one of the present defendants, “ is that Pohoop 
Singh, the original decree^holder, and deceased ancestor of the plaintiffs, had 
been put in possession by the Court after the passing of the decree." It appears, 
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therefore, to their Lordships, that there is sufficient evidence in the cause to 
justify the first Court in coming to the coudusion that the plaintiffs were mort* 
gagees, and that they obtained possession under a decree founded upon that 
mortgage. 

The judgment of the High Court being erroneous, it become necessary to 
consider whether the decision of the first Court can be maintained to the full 
extent. 

Now the claim made in the plaint is “ to recover possession as mortgagees 
over the entire 20 biswas xamindari right of mauza Lallpoor, pargana Goree, 
within the jurisdiction of the Iglass Tahsili, valued at Bs. 5,000,”—the valua¬ 
tion is not a matter of importance,—“ the principal amount of the mortgage- 
loan, and to recover Bs. 6,999-15-0 interest thereon during the period of the 
mortgagee’s dispossession, as per detail given below, aggregating Bs. 11,999.” 
Now the plaintiffs, although they were turned out of the land, might have 
sued for the interest. All that they are entitled to, as it appears to their 
Lordships, is to recover possession of the land; and when they have got 
possession of the land, if the mortgs^ors apply to redeem, the question will 
be—how much is due to the plaintiffs as mortgagees under their mortgage, 
and how much they are entity to receive before the mortgagors can redeem ? 
The Judge of the first Court appears to have given them a decree not only for 
possession of the land, but also for 6,999 rupees interest in addition to the 
possession of the land. His judgment is not very clear, but it is necessary 
to make the point perfectly clear as to [332] what the judgment ought to be. 
He says:—“Claim to recover possession as mortgagees over the entire 20 biswas 
zamindari right in mauza Lallpoor, pargana Goree, valued at Bs. 5,000, 
principal of the mortgage-loan, and Bs. 6,999-15-0 interest on the mortgage- 
amount.” Then he says:—“Ordered that plaintiffs’ claim be decreed with 
costs against the defendants, that the pleaders get their fees.” Then he 
says : — ‘ Subject-matter of decree. Becovery of possession as mortgagees over 
the entire 20 biswas right in mausa Lallpoor, pargana Goree, valued at 
Bs. 5,000, the principal amount of the mortgage-loan, and of Bs. 6,999-15-0 
interest on the mortgage-amount for the period of the plaintiffs’ dispossession : 
total Bs. 11,999-15-0.” If by that decree the lower Court intended to give the 
plaintiffs a decree not only for recovery of the possession of the land, but also to 
recover Bs. 6,999 in money as interest, it appears to their Lordships that that 
judgment, so far as giving a decree for the money as interest is concerned, was 
erroneous. 

Their Lordships therefore think that the decision of the High Court ought 
to be reversed, and that the decision of the first Court should be modified by 
confining the recovery of the plaintiffs merely to the possession of the land. 
In that case, the plaintiffs having got possession of the land, the question, 
as before observed, wiU remain open until the defendants seek to redeem 
the land. Then the question will arise—how much is due to the plaintiffs 
as the second mortgagees, and for what amount they are entitled to hold 
possession of the land under their mortgage ? 

Their Lordships, therefore, upon the whole, will humbly recommend 
Her Majesty to reverse the decree of the High Court, and to affirm the decision 
of the lower Court, so far only as it decrees possession to the plaintiffs of 
the sought to be reoove^ in the suit. Tj^eir Lordships are also of 
npiTiiAn thatthe^i 4 »pdlanlip-aie entitled-to the costs of this appeal. 
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Ag«nt for the Appeliants: Mrs. T. L. Wilson. 

Agents for the Bespondents : Messrs. Oehme and Summerhays. 

NOTBB. 

(189i) P. B. 83: (1899) 4 0. C. 171 ; 2 0. C. 145. Tho right of mortgage to subsa- 
gaent poasession may be lost by his waiver :—(1879) 5 G. L. B. 227.] 


[888] FULL BENCH. 

The 22st December, 1876. 

Pbesent: 

Sib Robebt Stuabt, Kt., Chief Justice, Mb. Justice Peabson, 
Mr. Justice Turner, Mr. Justice Spankie and 
Mr. Justice Oldfield. 

Bam Kishan.Plaintiff 

versus 

Bhawani Das.Defendant. '' 

Sale in execution—Right of attaching creditor to sale-proceeds—Suit for money 
received by the defendant for the plaintiff's use — Limitation—Act VIII of 1869, 
e. 270—Act XI of 1871 (Limitation Act), sch. ii, els. 15, 26, 60+, 118. 

eSntain immoveable property was attached in exocution of a money-decree held by A,dated 
the 33ad August 1871, on the 1st April 1872. Tho same property was subsequently attached 
in execution of a decree held by B, dated tho 19th August 1871, which directed the sale of the 
property in satisfaction of a chstrge declared thereby. Tho property was sold in execution of 
fcliiii decree. The Munsif directed that the proceeds of the sale should be paid to R. A, who 
ftlaimnd them on the ground that he had first attached the property, appealed against this 
order. The Judge, declaring that A was entitled to the proceeds, reversed the Munsif’s order. 
A then obtained an order from the Munsif directing B to refund the money, which ho did, 
and it was paid to A. B sued A to recover tho money by establishment of his prior 
right to the same, and for the canoelment of the Judge’s order, allying that tho same 
was made without jurisdiction. 


* Special Appeal, No. 1226 of 1876, from a decree of Maulvi Hamid Hasan Khan, Sub¬ 
ordinate Judge of Mainpuri, dated the 23rd September 1875, reversing a decree of Muham* 
Nisam Ali Khan, Munsif of Etab, dated the 5th April 1875, 

t(Ajrt. fiO 



Description of suit. 

1 

Period of limitation. 

i Time when period 

1 begins to run. 

1 

For money payable by the defendant 
to the plaintiff for money received by 
the defendant for the pls^tiff’s use. 

Three years 

1 

When the money is 
received.] 

• . i 


960 




LL.R. 1 AU. S8i 


BHAWAKIDAS [1876] 

Held (by a majority of the Pull Bench), that the suit was one for money reoeived by the ' 
defendant for the plaintiff's use, and was therefore goTsmed by cl. 60, sch. ii of the Limita¬ 
tion Act, 

Per Stuart, C.J., SPANKIE, J.—That the suit was not such a suit, but was one for 
which no period of limitation was provided elsewhere than in cl. 118 of the schedule, and 
that it was, therefore, governed by that clause. 

Held, by the Division Bench that A was not entitled, as the first attaching creditor, to 
the sale-proceeds. 

The plaintiff in this suit claimed to recover from Bhawani Das, defendant, 
certain money, being tiie part proceeds of a sale in execution of decree, by the 
establishment of his prior right to the same, and to render ineffectual a mis¬ 
cellaneous order made by the Judge of Mainpuri in another suit, dated the 7th 
November 1872. He alleged that the defendant had illegally realized the 
proceeds from him under the said order, which was made without jurisdiction. 
On the 12th March 1867, Ram Singh, defendant [834] in the two suits 
instituted by tlie present plaintiff and defendant, gave the plaintiff a bond for 
the payment of money in which he charged certain immoveable property with 
such payment. The plaintiff obtained a decree on this bond on the 19th 
August 1871, which directed that the property should be sold in satisfaction of 
the charge. Bhawani Das, who had obtained a money-decree against Bam 
Singh on the 22nd August 1871, caused the property to be attached in execution 
of his decree on the 1st April 1872. The plaintiff subsequently caused the 
property to be attached in execution of his decree. The property was sold in 
execution of the plaintiff’s decree on tiie 20th July 1872. Bhawani Das claimed 
the whole of the sale proceeds on the ground that he had first attached the 
property. The Munsif ordered that the plaintiff’s decree should be satisfied out 
of the sale-proceeds and the balance paid to Bhawani Das. On appeal by 
Bhawani Das, the Judge of Mainpuri, on the 7th November 1872, decla^ 
that he was entitled to the whole of the proceeds, and reversed the Munsif’s 
order. Bhawani Das then obtained an order from the Munsif directing the 
plaintiff to refund the money, which he did, and it was paid to Bhawani Das 
on the 2Gth March 1873. 

In the present suit, Bhawani Das, defendant, contended in the Court of 
First Instance that the suit was barred by limitation. The Court of First 
Instance held that the suit was brought within time, and being of opinion that 
the plaintiff was entitled to recover the money in suit, gave him a decree for 
the same. The lower Appellate Court also held that the suit was not barred 
by limitation, but being of opinion that the defendant was first entitled to be 
paid out of the sale-proceeds, by I’eason of his having first attached the pro¬ 
perty, it dismissed the plaintiff’s suit. 

On special appeal by the plaintiff to the Higli Court, it was contended by 
him that as the sale was ordered in execution of his decree to satisfy a charge 
declared by the decree, the defendant, the holder of a money-decree only, was 
not entitled to be first paid out of the sale-proceeds by reason of prior attach¬ 
ment. 

The Court (PKAltSON and Spankie, J. J.) referred the case to a Full Bench, 
the order of reference being as follows :— 

[ 888 ] The ground of appeal is valid and is supported by two precedents 
which have been brought to our notice (S. A., No. 2^8 of 1875, decided thb 18th 
May 1875, and S. A., No«601 of 1875, decided the 18th August 1875). But 
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* it is contended on the part of the i-espondent that the suit is barred by ol. 26*, 
seh. ii, Act IX of 1671. We refer to a Full Bench the question whether that 
clause is applicable to the present suit, or, if not, which dause of that schedule 
is applicable. 

Munshi Eamman Parshad for the Appellant. 

Pandit Ajudhia Nath and Munshi Ram Parshad for Bhawani Das, 
Bespondent. 

Pearson, Tomer, and Oldfield, JJ., concurred in the following Opinion:— 

To determine what period of limitation is applicable to a suit we must look 
to the nature of the relief sought. In the case before us, the principal relief 
sought is the recovery of the money. Although the plaint claims the oancel- 
ment of the Judge’s order and the declaration of plaintiff’s prior right, these 
claims are subsidiary to the principal relief sought, and, indeed, since it is 
alleged in the plaint that the order impugned was not passed by a competent 
Court, it was unnecessary for the plaintiff to claim that it should be cancelled. 
Cl. 15f, sch. ii of the Limitation Act is clearly inapplicable, for that clause refers 
to suits brought to cancel the orders of competent Courts, it being declared 
that limitation runs from the date of the final order of a Court competent to 
pass the order. 

If the Judge’s order was passed by a Court which was not competent to 
pass it, the plaintiff is entitled to rely on the order of the Munsif as the only 
valid order, and in virtue of that order to contend that the money was wrong¬ 
fully taken by the defendant. We do not say that the plaintiff may not bo 
required to prove that the Munsif’s order was right, that he was entitled to the 
priority which that order recognized. This must depend on the defence set up 
to his claim. Looking to the substantial relief sought, it appears to us that 
this suit must be regarded as a suit for money had and received to the plain¬ 
tiff’s use. It is then governed by cl. 60 of the schedule to the Limitation Act. 
If it is not a suit for money had and received to the plaintiff’s use, then it 


falls under cl. 118! of the schedide, 
within time. 

and in either case it 

has been brought 

• [Art; 26— 



For taking or damaging moveable pro¬ 
perty. 

Ono year 

jWhen the taking or 
damage occurs.] 

ttArt: 15— 



To alter or set aside a decision or order 
of a Civil Court in any proceeding other 
than a suit. 

One year 

|The date of the final 
decision or order in 
the case by a Court 
competent to deter¬ 
mine it finally.] 

It Art: 118- 



Description of suit. 

Period of limitation. 

Time when period 
boginn to run. 

Suit for which no period of limi¬ 
tation is provided elsewhere in this 
schedule. • 

Six years 

___a- 

When the right to sue 
aoornes.] 
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[886] Spankie, J.— The claim was to get back a sum of money which the 
defendant had unlawfully and illegally realized from the plaintiff under an 
illegal and improper order of the Judge passed in appeal on the misoellaneouB 
side. The Judge had no jurisdiction in the matter, there being no appeal, and 
the plaintiff seeks to have the order nullified. The suit is based on the plain¬ 
tiff’s preferential right to recover the money, being the proceeds of an auction- 
sale, he holding a decree which gave him a lien ovei’ the property, and which 
ordered its sale in satisfaction of the decree. In satisfaction of the decree, the 
propejly was sold in due course and the entire decretal amount was made over 
to the plaintiff by the Munsif, who rejected the claim of the defendant, a third 
party, to be paid the sale-proceeds. The defendant appealed (there being no 
appeal), and the Judge reversed the Munsif’s order, declaring defendant entitled 
to the amount. The defendant then obtained an order from the Munsif, direct¬ 
ing plaintiff to refund the sale-proceeds that he had received, and plaintiff 
did 80 , and defendant realized the money. Such is a brief abstract of 
the plaint, and it will be seen that the suit is really one for a declaration of 
the plaintiff’s preferential right to the sale-proceeds as against the defendant, 
who also claims them, to have the Judge’s order declared a nullity, and to got 
a refund of the money paid in consequence of that order from the defendant. 

It was contended by respondent before the Division Bench that cl. 26, 
sch. ii. Act IX of 1871, bars the suit. We are asked whether that clause is 
applicable to the suit, or if not applicable, what clause is so. 

In my opinion cl. 26, for taking or damaging moveable property, does not 
apply to the suit. There is nothing in the claim which could be brought under 
this clause of sch. ii. Nor is the plaintiff claiming any damages. 

I was disposed to consider that cl. 15 might apply. But on fuller con¬ 
sideration, 1 do not think it is applicable. A suit under this clause is brought 
to alter or set aside a decision or order of the Civil Court in any proceeding 
other than a suit, where the Court was competent to determine it finally. The 
Court therefore must [887] have Jurisdiction, which the Judge had not * 
when he reversed the Munsif’s order giving the sale-proceeds to the plaintiff. 
The order therefore is of itself a nullity and could have no effect. But even if the 
judge had had jurisdiction, I am doubtful whether the clause would have applied, 
as the plaintiff asks for something more than the reversal, or, as he calls it, 
the nullification of the order. It lias been suggested that cl. 60 applied ; that 
this is a suit for money payable hy the defendant to the plaintiff for money 
received by the defendant for the plaintiff’s use. But I am unable to accept 
this view. The money was not in the first instance received by the defendant 
for the plaintiff. It was the plaintiff wiio had received it and who was 
compelled under legal process to refund the money. It was not the Judge who 
actually compelled the plaintiff to refund the money. It was the Munsif who 
directed the plaintiff to bring back the money to Court, and it is the Munsif’s order 
that the plaintiff should have sued to set aside on the ground that the Judge had 
no jnrisdiotion to reverse the first order of the Munsif, and therefore the Mun- 
sif’s second order could not be maintained. Both plaintiff and defendant 

* It has been held in the foUovnng cases that whore there are rival decree-holders against 
the same judgment-debtor, not being parties to the same suit, an appeal will not lie by one of 
such rival decree-holders against an order relating to the distribution of the proceeds of the 
sale of the property of the judgment-debtor :—Misree Komir v. Maharaj Buksh Singh, Marsh. 
697 ; Hwrifh Ohunder Sircar v Azbnooddeen Siiaha, W.B., 1862-18Gi, p. 181; Jungee v, 
Birjo Behari Singh, 2 W. B., Misc. 21; Afculoonism Begum v. Parbuttp Koonvmr, 2 W. R., 
Mim iS; CfuxmeeLaly. Puttoo JBhulcut, GW.B., Misc.74; and Gogarom v.Zartieft Chmder 
Singh, B. L. R., Sup. Vd. 1028 ; s. O., 9 W. R., 616. 
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claimed the sale-proceeds as their own, one by virtue of his decree which main¬ 
tained his lien on the hypothecated property ordered for sale, and the other by 
virtue of his prior attachment of the property sold. When defendant obtained 
them in consequence of the Judge entertaining an appeal to hear which he had 
no jurisdiction, the defendant received the money after it had been paid back 
into Court from tlie Munsif’s Court for his own use, and not as belonging to the 
plaintiff, or to he held by defendant to his use. The plaintiff may be legally 
entitled to the sale-proceeds, hut I do not think that it can be said that the 
defendant received the money under circumstances which render the receipt of 
it a receipt to the use of the plaintiff. Even more, the plaintiff does not ask for 
the money on the ground of its having been so received by defendant, [ 888 ] 
but he prays the Court to declare his preferential right as against defendant to 
recover the sale-proceeds ; to nullify the Judge's order which led to his being 
compelled to refund the money into the Munsif’s Court, and to have a decree given 
to him for the money against the defendant. I think with reference to the 
circumstances of this case that cl. 60 does not apply, and as I do not find any 
period of limitation provided for a suit of the nature of the one now before us, it 
falls within the terms of cl. 118 of the schedule, and six years would be the limi¬ 
tation from the time when the right to sue accrued. 

Stuart, C. J. —I am*of the same opinion as that which Mr. Justice SpANKIE 
has given, although not without hesitation. 1 am clear that articles 15, 26, 
and 60 do not apply, and there being apparently no other provision of the 
Limitation Act expressly applicable, the general law' provided by article 118 
appeal's to afford tlie only solution of the question referred to us. 

AppealialUmed. 


NOTES. 

[Where it is necessary to set .‘iHido the order twfore relief could be given, the residuary 
Article does not apply ; (188fi) l^l Cal. 169. 

Art. G‘2 applies to one co-mortgagor suing for his shar**;—(1905) 32 Cal. 527; see also, 
(1879) 2 All. 364.1 
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FULL BENCH. 

The 11th Jarmary, 1877. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pe^uison, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield. 

Abdul Aziz and another.(Plaintiffs) Appellants 

versus 

Walikhan.(Defendant), Respondent. 


Lease of Zamiudari Rights — Wrongftil dispossession of lessee by lessor—Suit 
for Compensation—Civil Court—Revenue Court — Jurisdiction—Act 
XVIII of 1878 (N.- W. P. Rent Act, s. 95, cl. (m). 

A granted B a lease of his zamindari rights in certain villages for a term of years at a Axed 
annual rent. Two years before the term expired, in breach of the conditions of the lease, be 
dispossessed B, and thereafter made collections of rent from the agricultural tenants himself. 
B sued him in the Civil Court to recover the moneys so collected by him in those two years. 
Held (by a majority of the Full Bench) that the Courts of Revenue were open to B, and that, 
as he could obtain in such a Court the relief he sought in the suit by an application for com¬ 
pensation for wrongful dispossession, the Civil Courts could* not, under cl. (m), s. 95 of Act 
XVIII of 1873, take cognizance of the suit. 

Per STUART C.J., and SPANKIE, J.—That as the matter was not one on which B could 
make an application to a Revenue Court of the nature mentioned in cl. (>u), s. 95 of Act 
XVIII of 1873, the suit was properly instituted in the Civil Court. 

[839] The plaint in this suit stated that the plaintiffs claimed to recover 
from the defendant certain moneys, which were illegally coUectod by the 
defendant in 1280 and 1281 Fasli, from certain villages leased to the plaintiffs 
by the defendant, after the le&ae (katkiiui) was in operation, and contrary to 
the conditions of the same, and which moneys the defendant had appropriated; 
and that the cause of action in respect of the money collected in 1280 Fasli 
arose on the 1st Asadh 1281 Fasli (1st June 1874), and in respect of that 
ooUeoted in 1281 Fasli on the Ist Asadh 1282 Fasli (20th June 1875). Under 
the lease which was dated the 8th June 1869, the defendant granted 
the plaintiffs for a term of five years his zamindari rights in the villages 
at a fixed annual rent. Two years before the expiry of this lease the 
defendant dispossessed the plaintiff of the villages, and made collections of rent 
from the tenants himself. 

The, Court of First Instance and the lower Court of appeal agreed 
in holding that the suit was one for compensation for wrongful die* 
possession, as described in cl. (m), s. 95 of Act XVIII of 1873, and 
was therefore under that section cognizable only by a Court of Revenue. 

* Special Appeal, No. Sll df 1876, from a decree of G- P. Money, Esq., Judge of Baroilly, 

the 25tb November 1875, affirming a decree of Rai Bakhtawar Singh, Subordi^te 
Judge, dated the 17tb March ISJS. 
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On special appeal by the plaintiffs to the High Gonrt it was contended by 
them that the suit was virtually one for money received by the defendant for 
the use of the plaintiffs, and was therefore cognizable by the Civil Courts. 

The Court (Peabson and Sfankie, JJ.,) referred the case to a Full 
Bench, the order of reference being as follows 

We refer to the Full Bench the question whether, as ruled by the lower 
Courts, they are precluded from taking cognizance of this suit by the provisions 
of s. 95, Act XVIII of 1873, with reference to cl. (m); or whether, as contend* 
ed by the appellants, the suit being not one for compensation for wrongful 
dispossession, but for the recovery of money improperly received and wrongfully 
detained by the defendant (respondent), and in the oye of the law had and 
received by him for their use, is cognizable by the Civil Courts. 

Mr. Leach, for the Appellants. 

[340] Pandit Bishambhar Nath and Mir Zahur Husain for the Bespondent. 

Stuart, C.J. —1 am clear that both the lower Courts are wrong, and that 
the suit is not one of the kind described in cl. (wt) of s. 95 of Act XVIII of 
1873. The lease given by the defendant to the plaintiffs was not merely an 
agricultural one, and did not simply establish the relation of landlord and 
tenant, but within its limits constituted an independent and indefeasible title 
and right which the defendant invaded. The defendant is therefore answerable 
to the plaintiffs in damages, the measure of which materially is the money 
improperly received and wrongfully detained by him, the defendant, and such 
a claim is alone cognizable by the Civil Courts. 

Pearson, Turner, and Oldfield, JJ., concurred in the following Opinion:— 

The appellants took a lease of several villages from the respondents, and 
they allege that, after the lease had been acted upon the respondent in breach 
of the conditions of the lease collected the rents and profits which in virtue of 
the lease appertained to the appellants, and they have instituted the present suit 
to recover the sums actually collected. The respondent pleaded that the claim 
was virtually one for damages for wrongful dispossession, and therefore could not 
form the subject of an application in the Eevonue Court. To this the appellants 
have replied that the Bent Act does not apply to persons who in these Provinces 
are known as thikadars or katkinadars, and in the old Begulations and Acts are 
denominated under-tenants, persons who take from the zamindars lease of their 
zamindari rights in lands. 

Although no express mention of this class under any of the particular 
designations by which they are ordinarily known may be found in the Bent Act, 
when their position in relation to the lessors is regarded they are unquestiona* 
bly tenants, and they are not deprived of this character because in relation to 
the actual cultivators of the whole or some parts of the property leased they 
may be described as landlords. They hold an intermediate estate in the 
property leased which the proprietors have as it were carved out of [841] their 
own estate; they hold the property leased under the proprietors; the payments 
they make to the proprietors are rent, and fall within the definition of that 
term in the Bent Act; and therefore, although all the sections of the Bent Act 
nmy not apply to such lessees, but some are restricted in their operation to 
particular classes of tenant's, the persons whose position we are considering are 
not the less subj^t to those provisions of the Aqt which apply to tenants of 
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all classes. Before the last Bent Act was passed it was not doubted that the 
class of thikadars was competent to sue and liable to suit in the Bevenue 
Courts; and inasmuch as the intention of the framers of the Rent Act was to 
extend rather than curtail the jurisdiction of the Revenue Courts, the presump¬ 
tion favours the construction that the general provisions of the Bent Act apply 
to this equally with all other classes of tenants, save those who by the proviso 
to the first section are excluded from the operation of the Act. 

There remains then the question raised by the respondent’s plea that the 
Civil Courts are not comixstent to entertain the suit by reason of the provisions of 
s. 95 of the Rent Act. Although the suit is brought not to obtain damages for illegal 
dispossession, but to recover moneys wliich the appellants allege were payable to 
them under their lease, and which have been wrongfully collected by the respon¬ 
dent in breach of tlie provisions of the lease, it is clear that on an application for 
compensation for wrongful dispossession it would be incumbent on the Revenue 
Court to award compensation for wrongful collections actually made, as well as 
for the other profits which the lessees might have enjoyed had their possession 
not been disturbed; and it is also clear tiiat by making collections in breach of 
the lease, the respondent disturbed the possession of the lessees. The 95th 
section of the Act prohibits Courts other than the Revenue Courts from taking 
cognizance of any dispute or matter on which an application of the nature 
mentioned in that section might l)e made. One of the applications mentioned 
in that section is an application for compensation for wrongful dispossession, 
and inasmuch as under such an aj)plication the appellants could obtain what 
they now claim, it must bo held that the jurisdiction of the Civil Courts is 
ousted, and that the appellants can obtain relief only in the Revenue Court. 

[342] Spankie, J.—I cannot think that the provisions of cl. (w), s. 95 of 
Act XVTII of 1873, are applicable to the case referred to us, I regard the 
clause as applying to the ordinary tenant or agricultural ryot paying rent for 
the use or occupation of land, and not to the lessee of an entire estate for a fixed 
term of years as the plaintiff is, or rather was, in the case before us. The 
application for compensation on account of wrongful dispossession referred to 
in cl. (m) must be brought within six months from the date of the wrongful 
dispossession, and the compensation applied for must refer to some loss or 
injury already suffered by the applicant, and not to the loss of profits in 
future year. 

The plaintiffs were the lessees of several villages and aver that two years 
before their lease expired they were dispossessed by the lessor, who appro¬ 
priated the collections of those two years. Rut for the wrongful ejectment, the 
lessees would have made the collections on account of those two years. They 
waive any claim, if they had one, for compensation undei- cl. (m), s. 95 of Act 
XVIII of 1873, and sue to recover in a Civil Court the sums actually 
collected by the defendant in breach of the terms of the contract between them. 
In such a suit the Collector could not give to the plaintiffs all the relief prayed 
for the compensation claimable under cl. (w) is for an injury that has already 
accrued in consequence of the wrongful dispossession, loss of seed sown, or of 
crop, or otherwise, on account of the harvest immediately following the wrong¬ 
ful dispossession. The ordinary tenant has no claim for compensation on 
account of future years; for under cl. (ti). »• 95 of the Act, he can at once claim 
recovery of occupancy of the land from which he has been wrongfully dispossess¬ 
ed. So that the claim for compensation for the los§ already sustained and for 
recovery of the land can proceed pari pasm. 


1 AUj.—33 
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“ Tenant ” has not been defined in the Bent or Revenue Acts, though “ land¬ 
holder " has been defined to be the person to whom a tenant is liable to pay rent, 
and rent is whatever is to be paid, delivered, or rendered by a tenant on account 
of his holding, use or occupation of land. In Act XVIII of 3871, an Act for the 
levy of rates on land in the North-Western Provinces, tenant is described 
[843] as any person using or occupying land and liable to pay rent thereof, and 
land means land used for agricultural purposes, or waste land which is cultur- 
able. Again, in the Bent Act there is no distinction made between a tenant 
holding on a pattah, which is the ordinary teimi for a ryot’s lease and a 
thikadar katkinadar, or other lessee holding for a term of years a portion of an 
estate, or the whole of it. Any one to whom the entire estate is leased is, for 
the term of his lease, placed in the position of the owner as regards the ordinary 
agricultural tenants of that estate. A lessee of this character does not fall with¬ 
in the provisions of s. 24, 25, 26, or 27 of Act XVIII of 187.3, for all other 
tenants mentioned in s. 27 must he those tenants who do not pay at fixed rates, 
and who are not proprietary and occupancy tenants, i.e., they must be tenants 
without a right of‘occupancy: for the only classes of tenants recognized by 
8. 10 are— first, tenants at fixed rates ; secondly, ex-proprietai’y tenants ; thirdly, 
occupancy tenants; fourthly, tenants without a right of occupancy. Having 
regard to the definitions referred to above and the classification of tenants in 
the Act, I find it difficult to bring in the lessee for a term of years of an entire 
mahal as a tenant without rights of occuimncy, and to include him in class 4. 
It seems to me that the section includes only agricultural tenants and classifies 
them in their relation to the landlord or other person entitled to receive rent 
from them ; but it does not include persons like the plaintiffs in the case before 
us, who for a certain fixed annual payment occupy the same position towards 
the four classes of*tenants mentioned in the Act as the absolute owner of the 
estate would do, had he not for a term of years withdrawn himself from that 
position by assigning the management of his estate and the collection of rents 
from the ryots to another. I do not deny that a farmer or lessee could sue or 
be sued in certain suits under the old Rent Act which has been repealed. But 
the lessee could not have brought a suit of the nature of the one referred to us 
in a Revenue Court. He must have gone into a Civil Court. In the present 
Rent Act, whether designedly or by some accidental omission, an interme¬ 
diate lessee between the owner of the proijerty and his tenants appears to 
have been overlooked. Such a lessee might perhaps, as the person entitled to 
receive the rents from the agricultural tenants, sue for arrears due to him. But 
I think it doubtful [344] whether he could make an application to a Revenue 
Court under cl. (to) (application for the recovery of the occupancy of any land of 
which a tenant htis been wrongfully dispossessed), s. 95, Cl. («) seems the 
complement of cl. (»to), application by a tenant for compensation for wrongful 
dispossession, which applies to the tenants of the four classes specified in s. 10, 
and to them only. 

With this view of the case, I would say that the suit was not barred, as 
the claim was not of the nature of an application that could be made to a 
Revenue Court under cl. (w), s. 95, Act XVIII of 1873, and that it was properly 
instituted in the Civil Court. 


NOTB8. 

[Bevenuo Courtn have the jurisdiction in suits for possession and mesne profits by the 
occupancy tenant against the Landlord : (1893) 16 All. 387. F. B.3 
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APPELLATE CIVIL. 


The 15th January, 1877. 

PBliSENT: 

Mb. Justice Spankie and Mb. Justice Oldfield. 


Baja Barda Kant Rai.Plaintiff 

verHUs 

Bhai;wan Das and others.Defendants.’^ 


Interest under licyulaiions XV of 1798 and XVII of 180(i—Conditional 

decree for redemption. 

Under section 6, Bugolation XV of 1798, intereKt claimable under a bond must not 
exceed the amount of principal. S. 8, Regulation XVII of 1806, is not inconsistent with the 
applicsitiou of Regulation XV of 1793, inasmuch a.s the Regulation of 1806 refers to rates of 
interest, and the Regulation of 179.8 to accumulations of interest irrespective of rate. 

A conditional dccrco fixing a period for payment of money found to bo duo on mortgage- 
bonds on titling the mortgagor to redemption, though not claimable as of right by the mort¬ 
gagor, who ordinarily should bo ready at once with his money, is a proper and judicious order 
passed by an Appellate Court, whore the Court of hrst instance determined the amount 
payable under the mortgage, but failed to fix any time in 'its decree for the payment of such 
tunount. 

The plaintiff in tiiis suit sued, tendering payment of Es. 700, amount due on 
two bonds, one for Rs. 500, bearing no interest, and the other for Ra. 200, bear¬ 
ing interest at fifteen per cent, per annum to redeem and recover possession of 
three pucca Jiouses with land appurtenant thereto, mortgaged by Krishna Ram, 
the agent of the i)laintift'’s ancestor, under a deed dated Magh badi, 11th 
Sambat 1851, or 16th January 1795, to Musammat Pema, to whom [348] 
possession of the property was given under the deed. The bond for Rs. 200 
bearing interest contained a proviso that it should be tacked on to the mort¬ 
gage-deed. The mortgagee’s rights in two of the houses were sold by her 
representatives to third persons under a deed, dated 4th January 1844, and the 
third house was sold under a deed, dated the 28th June 1872, to Musammat 
Dakheo, as the ancestral property of the representatives of the mortgagee, the 
solo-deed containing no mention of the mortgagor’s right therein. 

The plaintiff’s agent deprived Musammat Dakhee of possession of the 
third house; and in a regular suit instituted by her for recovery of possession by 
virtue of the sale-deed, dated 28th Juno 1872, it was eventually decided by the 
High Court in special appeal on the 31st March 1874, that Musammat Dakhee 
was entitled to possession as mortgagee, but not as proprietor under the sale- 
deed of 28th June 1872. 


* Bpeoial Appeal, No. 1076 of 1876, against a decree of W. R. Benson, Esq., Officiating 
Judge of Benares, dated the Slst May 1876, modifying a det^ of Syod Ahmed Khan, C.8.I., 
Suhprdiuato Judge of Benares,^ted the Slst August 1876, docrooing the plaintiff's claim. 
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The several defendants in possession under the above-named deeds pleaded 
limitation, and that plaintiff was not entitled to redeem without payment of 
the sum of Ks. 2,357-8-0, interest at fifteen per cent, per annum due on 
the bond for Bs. 200 tacked on to the original mortgage-deed, dated 16th 
January 1795, and to a further sum for additions, improvements, and repairs, 
made to the premises under the terms of the said deed. 

The Subordinate Judge held that limitation was saved by the acknowledg¬ 
ment of mortgage rights contained in the deed of 4th June 1844, which 
recited the mortgagors’ rights in all three houses as well as by the High Court 
decision of Slst March 1874, and decreed plaintiff’s claim on payment of 
Es. 1,000, allowing Es. 200 as maximum interest on the tacked bond for 
Es. 200, under s. 6, Eegulation XV of 1793, and Es. 50 principal, plus Es. 50 
interest, for necessary repairs made to the buildings, and rejected the 
defendant’s claim to the cost of the improvements. On defendant’s api)eal 
to the Judge he confirmed tlie Subordinate Judge’s decision, but modified 
the decree of the Court of first instance by making redemption conditional upon 
the payment of the amount found to be due within one month from 
date of Ai)pellate Court’s decision. The plaintiff in si)ocial appeal to the High 
Court impugned the validity [346] of the Judge’s decree restricting the right 
of redemption to a period which curtailed statutory rights, and the defen¬ 
dants resiKjndents in special appeal filed objections to the .Judge’s decree under 
s. 348, Act VIll of 1859, on the grounds that Eegulation XV of 1793 was 
not applicable to the case, that defendants (respondents) were entitled to the cost 
of improvements as well as repairs, and that the Judge was not justified by 
law in giving plaintiff the benefit of a conditional decree for redemption. 

Lala Lalta Pafshad for the Appellant. 

Munslii Htmwmu Parsluul for the Eespondent. 

The High Court Judgment after giving the facts of the case proceeded to 
determine the points in si)ecial appeal as follows:— 

The plaintiff has appealed only with reference to that part of the judg¬ 
ment fixing a period for jiayment. We are of opinion that liis objection cannot 
be maintained. As the Lower Court’s decree stood, the payment might bo 
made so long as the decree remained capable of execution, tiie Judge’s order 
limiting the period to a fixed one of one month from the date of his decision 
appears to be proj)er and judicious ; a conditional decree of this nature cannot 
Ije claimed as of right by the mortgagor, wlio ordinarily should be ready at once 
with his money, and it scarcely lies in his mouth to question the order of the 
Court as exercising a discretion in this respect. 

The respondents have praferred objections under s. 348, Act VIII of 1869, 
to the effect that Eegulation XV of 1793 does not apply to the mortgage in 
suit so as to limit the interest in any way, and that the cost of improvements 
should have been allowed to them, and that a conditional decree should not 
have been given. 

On the last point we see no reason to interfere, the Courts have been in 
the habit of granting such decrees under certain circumstances, and we cannot 
say that the order is not justified in this case. 

The deed, which is the subject of this suit, was executed on 16th January 
1795, and the determination of the suit is governed by the law applicable to the 
province of Benares. » 
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Regulation XV of 1793 was extended to the Province of Benares by a. 2, 
Regulation XVII of 1806, and we are of opinion that s. 6, Regulation XV of 
1793, will govern this case, and [347] that the lower Court’s decision applying 
that provision, and only allowing the amount of interest on the loan of Rs. 200, 
equivalent to the principal, is correct. 

By 8. 6 of Regulation XV of 1793 “ if the intoi'ost on any debt calculated 
according to the rates allowed by this Regulation shall have accumulated so 
as to exceed the principal, the Courts are not in any case whatever, excepting 
the cases si)ecified in s. 12," (and this is not one of those cases) “ to decree a 
greater sum for interest than the amount of such principal.” 

Tills section was extended to the province of Benai*es by s. 2, Regulation 
XVII of 1806, and came into force on 1st January 1807, that is, it will 
govern the decision of suits instituted after that date; the Regulation nowhere 
declares that it shall not have retrospective effect in cases when the cause of 
action may liave arisen jirior to that date. 

There is nothing in s. 3, Regulation XVII of 1806, inconsistent with its 
application. That section does no more than declare the rate at which 
interest is to be decreed in cases whore the cause of action has arisen before 
a certain period ; s, 3, Regulation XVII of 1806, refers to nitcs of interest; 
s. 6, Regulation XV of 1793, to acciimnlution of interest irrespective of rates. 
The two sections should Ixi read together and so applied. 

Nor is there anything in s. 6, Regulation XVII of 1806, which affects 
tho question before us. That section declares that the rule by which 
redemption of mortgaged property takes place when the principal sum lent 
and simijle interest duo theroui)on have been realvsed from the usufruct, shall 
not liave retrospective effect in the province of Benares, hut we are not called 
upon to apply that rule in the case Iwlore us, which is not a case where there 
is a question of principal and interest having been realized from the usufruct, 
but is one where interest is claimed on a loan and is realizable otherwise 
than from usufruct, and where the interest has accumulated so as to exceed 
tho principal. It is a case to which s. 6, Regulation XV of 1793, is 
peculiarly applicable. We notice a decision of this Court at p. 194 of tho 
volume for 1867, whore tho rule in s. 6, Regulation XV of 1793, has been 
applied. We also consider that tho Judge is riglit in disallowing respondents 
[3*8] credit for expenses incurred in imiirovemonts of the proiierty ; they 
appear to have been unnecessary and not sanctioned by the terms of tho 
mortgage. 

We affirm the decree of the lower Appellate Court, and dismiss the appeal, 
but each party will pay their own costs of this appeal. 
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BHAWAMI KUAB &0. V. 


Cl 111. SIS] 

APPELLATE CIVIL. 


The 30th January, 1877. 

Present: 

Sib Bobert Stuart, Kt., Chiep Justice, and Mr. Justice Obdpielu. 

Musammat Bhawani Kuar and others.Judgment-debtors 

versus 

Oulab Bai and others.DMree-holders." 


Act VIII of 1869, $s. !i36, 252—Decree charging land—Immoveable property — 
Sale of judgment-creditor's right in immoveable property. 

The sale of a decree charging land for its satisfaction in the course of execution proceedings 
against judgment-creditor is a sale of an interest in immoveable property. Held, that the 
provisions of the Code of Civil Procedure relating to sales of immoveable property will apply 
to such sale. 

In the course of execution proceedings by Gulab Bai and another against 
Musammat Bhawani Kuar and another, the decree-holders attached and brought 
to sale a decree, dated 23i’d August 1875, held by the judgment-debtors 
against Madho Singh and others in which certain land stood charged as 
liable to sale. The said sale was effected through the Court of the Sub¬ 
ordinate Judge of Aligarh as though the decree, notwithstanding that it 
charged immoveable property, was itself moveable property. On application 
by Musammat Bhawani Kuar and another, judgment-debtors, to set aside the 
sale as invalid on the ground of its having been effected as a sale of moveable 
property, and no sale notification of the property as immoveable property 
having been promulgated or affixed, in consequence of which irregularities 
property worth Bs. 1,869 was sold for only Bs, 1,000, the Subordinate Judge 
held that the sale of the decree was of moveable property, and that under 
section 252, Act VIII of 1859, the said sale could not be set aside. The Judge 
on appeal by the judgment-debtors was of opinion that inasmuch as only the 
[8i9j rights in the decree had been sold, the Subordinate Judge was right in 
holding the sale to have been one of moveable property and dismissed the 
appeal. 

In special appeal to the High Court, the judgment-debtors contended that 
the sale of a decree charging immoveable property should bo governed by the 
law applicable to sales of immoveable property. 

Lola LaUa Parshad and Pandit Ajvdhia Nath for Appellant. 

Pandit Bishambhar Nath and Pandit Nand Lai tor Bespondents. 


* Mifloelluieoua Special Appeal, No. 71 of 1876, from an order of H. M. Oharo, Esq., 
Judge of Aligarh, dat^ the (Qnd August 1876, afiiiming an order of Maulvi Somi-ul-l^ 
Khan, Buterdinate Judge of Aligarh, dated the 30th May 1976. 
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The High Court ruled the point in the following Judgment remanding the 
ease to the Judge for decision on the merits:— 

A preliminary objection is taken by the pleader for the respondents under 
8. 252 of the Procedure Code which provides “ no irregularity in the sale of 
moveable property under an execution shall vitiate the sale, but any person who 
may sustain any injury by reason of such irregularity may recover damages 
by a suit in court." But this assumes that the subject of sale here is moveable 
property, and that the judgments of the lower Courts are right in that respect. 
We are, however, clearly of opinion that the right which is the subject of sale 
under the decree is legally of the nature of immoveable property, and that sec¬ 
tion 252 does not therefore apply. As against the appellants the decree is for 
Bb. 1,593-3-0 together with Bs. 194-10-6, amount of costs, and it orders 
absolutely that the money shall be recoverable from 5 biswas, 11 biswansis and 
2| kachwansis. 

The decree is, therefore, absolutely for money recoverable by sale of 
immoveable property hypothecated for its payment. The right and interest 
which it cieates is a right in a judgment-debt recoverable by sale of 
immoveable property charged with its payment. The decree thus conveyed to 
the decree-holders a subsisting interest in the nature of a charge on the 
hypothecated property, and the sale of their rights under the decree must be 
held to be a sale of such an interest in moveable property to which the provi¬ 
sions of the Code for sales of immoveable property will apply. 

We reverse the order of the Judge and remand the case to him for decision 
on the merits ; he has erred in considering the sale in this case to be a sale 
of moveable property. 


NOTBS. 

[The better opinion is, how.sver, to treat the secured debt, for purposes of attachment and 
sale, like any other debt(188G) 12 Col. 54G ; (1893) 20 Cal. 805 ; (1893) 19 Bom. 121: (1901) 
26 Bom. 305; (1886) 10 Mad. 169 ; (1894) 18 Mnd. 437 ; (1882) 5 All. 142 ; (1893) 16 All. 134; 
(1896) 18 All. 469. 

In the earlier cases of (1883) 9 Cal. 151; (1884)9 Mad 5, the rulings wore similar to 
this case. 

Decrees tresitod as immoveable property, we (1886) 10 Mad; ICS.J 
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STOWELL V. 


[860] APPELLATE CIVIL. 


The 31st January, 1877. 

Present: 

Sir Egbert Stitart, Kt., Chief Justice, and 
Mr. .lusTicE Spankie. 


Stowell, Manager Uncovenanted Service Bank, Limited.Decree-holder 

versus 

Billi ngs.Judgment-debtor. * 


Act VIII of 1859, ss. HS5-348—Act XIV of 1859—-.id IX of 1871— 
Comjyromise, nmler decree — Execution — Limitation—Payments 
tinder compromise—Proceedings under barred decree. 

Where a decree-holder entered into a compromise with the judgment-debtor agreeing to 
accept pa^-ment by instalments, which was ratified by the Court oxoouting the decree, the 
case being struck off the execution file on the basis o£ the compromise and more than throe 
\earB after the date of the Court’s order sanctioning the compromise, snlmequent proceedings 
were taken by the decree-holder to enforce the original decree, ffeld, that such subsequent 
proceedings when execution of the original decree had been alresidy barred by limitation could 
not avail to keep the decree alive. 

The execution proceedings in this case arose out of a decree passed by the 
High Court on tlie 5th January 1B69, against tlie judgment-debtor for 
Rs. 7,879-14-5, bearing interest at six per cent, per annum. 

The Uncovenanted Sendee Bank, decree-holder, entered into a private 
arrangement with the judgment-debtor to accept payment, in monthly instal¬ 
ments bearing interest at 12 per cent. i)er annum. A petition was presented by 
the judgment-debtor on the 23rd August 18(59 to the Court of the District 
Judge, executing the decree. This petition notified the terms of the comiiroinise, 
which acknowledged the decree-holder’s right to revert to execution of the original 
decree with interest at the additional rate in the event of failure of any two 
consecutive monthly instalments. The Court, on the 7th September 1869, 
ratified the said compromise and struck off the case from the execution file. 

On the 15th February 1873, the decree-holder applied for a certificate 
under s. 285, Act VIII of 1859, to enable him to execute the decree of 5th 
January 1869, out of the Court’s jurisdiction where the judgment-debtor 
resided. After notice to the judgment- [881] debtor, the certificate issued on 
the 25th April 1873. No proceedings were taken by Government under the 
certificate as the judgment-debtor resumed payment of instalments to the decree- 
holder direct. On the 15th .lanuary 1876, the decree-holder applied to the 
District Court at Agra, which had issued the certificate in April 1873, to execute 
the decree of 5th January 1869. The judgment-debtor pleaded that ekecution 
was baiTed by limitation, and that the decree had been satisfied. 

• MiBcollaneous Regular Appeal, No. 48 of 1876, against an order of H. Q. Keene, Esq., 
Judge of Agra, dated the 2and'April 1876. ^ 
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The Judge overruled the plea of limitation on holding that under Act XIV 
of 1869, which he considered to be in force in 1873, the payment of instalments 
under a duly sanctioned agreement was a proceeding to enforce or keep in force 
a decree. The Judge cited a case (I. L. B., 1 Bom., p. 63), in support of his view 
and decided that limitation must be reckoned from date of the proceedings in 
1873. On the other hand, the Judge ruled that the compromise of 1869 could not 
alter or modify the terms of the High Court decree of 5th January 1869, and 
dismissed the decree-holder’s claim to interest thereon at twelve per cent. The 
decree-holder in appeal to the High Court, among other objections to the mode in 
which the appellant’s account had been prepared, pleaded that in decreeing 
simile interest at six per cent., and disregarding the arrangement of 1869 
accepted by the judgment-debtor, and ratified by the Court, the Judge had acted 
against law and equity. The judgment-debtor, respondent, filed objections 
under s. 348, Act VTTT of 18.59, to the effect that execution of the decree was 
haired and that the appellant’s accounts had been erroneously prepared. 

Mr. Conlan, Mr. Raikes, Mr. Mahviud, and the Junior Government Pleader 
(Babu Ihoarka Nath Banarji), and Munshi Hanuman Parahad for the 
Appellant. 

Mr. Bosa and Pandit Biahambhar Nath for the Bespondent. 

The Jad^ment of the High Court, after reciting the above facts, continued 
as follows:— 

The Judge holds that as Act XIV of 1859 was in force in March 1873, 
when the notice to sliow cause was issued, there was “ a proceeding to enforce 
or keep in force a decree,” and therefore the piesent application made within 
three years from that date is within time. 

[ 862 ] But respondent’s counsel contends that in 1873, when the above pro¬ 
ceedings took place, the decree which appears to be dated 5th January 1869, was 
dead, and that it was even so if the time be reckoned from the 7th September 
1869, when the arrangement referred to was made. He also contends that no 
arrangement made between the parties , though recognised by the Court can 
enlarge the period allowed by la^w for the execution of decrees, nor can the 
terms of a decree be varied by the Court executing the decree, and in 
support of this contention he cites the Full Bench ruling of the Calcutta 
Court dated 4th September 1869 (4 B. L. B„ F. B. Eulings, p. 101), Krishna 
Kamal Singh, D. H., v. Hira Sirdar and others), and a decision of this Court to 
the same effect (H. C. B., N.-W. P., 1873, p. 100, Abas Imam, Appellant). 
This Court referred to the ruling of the Calcutta High Court already referred 
to and held that the receipts of instalments by a decree-holder out of Court in pur¬ 
suance of a compromise made between him and his judgment-debtor is not a 
proceeding'to enforce or keep in force a decree, and the Court added that the 
condition in a compromise that on default being made in a certain number of 
instalments, the decree should be executed in full, cannot prevent limitation from 
running. This Full Bench decision of the Calcutta High Court held that such a 
compromise, even though recognised by the Court executing the decree, could 
not enlarge the limitation, and therefore the ruling in that case applies more 
strictly to the case before us than the decision of this Court. But the principle 
is the same in both oases. 

When the two instalments fell due in May and June 1872, more than 
three years had expired since the date of the decred and the fact that there 
were proceedings in 1873, which would make the application of 187Q within 
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time, if we think of no service to the decree-holder. We must look behind the 
application of 1873 when pressed upon the point of limitation, and as more 
than three years had elapsed between the 7th September 1869 and 15th 
February 1873, the claim to execute the decree then and now is clearly barred. 

We are, therefore, compelled to dismiss the appeal and reverse the order of 
the Judge, and we must do so with costs as the objections now urged by respon¬ 
dent taken below. 


NOTBB. 

CSm (1679) 2 All. .922 ; (1881) 3 All. RRB.JI 


[888] FULL BENCH. 


TJie 19th February, 1877. 

PllESENT; 

Sir Egbert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mb. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 


Ablakh Eai and others.Plaintiffs 

verm& 

UditNarain Eai and another.Defendants. 


Act XVIII of 1873, ss. 8, 9-171—Right of occupancy tenant when 
transferable—Sale in execution, 

Ehld (by a majority of the Full Bench) that the right of an occupancy tenant in transfer¬ 
able by sale in execution of decree, but only an between persons who have become by inheri¬ 
tance oo-aharers in such right. 

Per Stuart, 0. J.—That such right in transferable by sale in execution of decree without 
restriction. 

This was a suit to protect a right of occupancy from sale in execution of 
decree by cancelment of an order passed on the miscellaneous side. One 
Lekhraj was the occupancy tenant of certain land of which the plaintiffs 
were the proprietors. Udit Narain Eai, defendant in the suit, caused Lekhraj’s 
right of occupancy in the land to be attached in execution of a decree which 
he had obtained against him in a Civil Court. The plaintiffs preferred 
an objection to the sale of such right, but the same was disallowed on the 
6th July 1874. 

Both the lower Courts dismissed the suit. 

On special appeal by the plaintiffs to the High Court, the Court (SPANKIB 
and Oldfield. JJ.) referred to the Full Bench the question whether, having 

* Bpeoial Appeal, No. 2^ of 1876, from a decree of Mauivi Nasir All Khan, Subordinate 
Judge of Gbazipur, dated the 22nd December 1876, affirming a decree of Idaulvi Syed 
Bakhidi, Munsif of Mohammadabad, dated the 23rd August 1875. 
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regard to s. 9 of Act XVIII of 1873, the right of (woupanoy held by occupancy 
tenants can be sold by public auction in execution of a decree of the Civil 
Court. 

Maulvi Obeidul Rahman for the A])pellants. 

Munshi Hanuman Parshad for the Respondents. 

Stuapti C.J. —My opinion on the question submitted by this refereftee is an « 
answer in the affirmative, and tliat the right of occupancy held by occupancy 
tenants can be sold by public auction in execution of a decree of the Civil Court. 
Section 9, of Act XVIII of 1873, after declaring that the rights of tenants at 
[3S*] hxed rates shall be heritable and transferable, goes on to provide as 
follows :—“ No other right of occupancy shall be transferable by grant, will, or 
otherwise, except as between persons who have become by inheritance co-sharers 
in such right.” I consider that the words “ or otherwise ” must be understood 
to be a general expression controlling the particular words which go before 
" grant will ” and to mean “ or otherwise by the voluntary act or deed ejusdm 
generis of the parties,” and that they do not mean to exclude a transference of 
the right by sale in execution of a decree. 

Our attention at the hearing was directed to section 171 of the Act. By 
that section it is provided :—“ In the execution of any decree for the payment 
of arrears of rent or revenue, or of money, under this Act, if satisfaction of the 
judgment cannot be obtained by execution against the person or moveable 
proixjrty of the debtor, the judgment-creditor may apply for execution against 
any immoveable property belonging to such debtor.” If this section should be 
read in connection with s. 9, the construction I have put on the latter might be 
said to be strengthened, but it is unnecessary to consider that, as I hold that 
s. 9 is sufficient for this ease, and that whatever else the parties in possession 
of the right of occupancy may do as voluntary agents, they cannot prevent a 
transfer by sale of that right under a decree against them, for in my opinion 
the right to enforce legal process against property cannot under any circum¬ 
stances be taken away excepting by express words to that effect. 

Pearson, J. —Section 9, Act XVIII of 1873, declares that the rights of 
occupancy tenants other than tenants at fixed rates shall not be transferable 
by grant, will, or otherwise, except as between persons who have become by 
inheritance co-sharers in such rights, which, therefore, if sold at auction in 
execution of a decree of the Civil Court, can only be sold to such persons, but 
subject to that restriction may thus be sold. 

Turner, Spankie and Oldfleld., JJ, concurred in the following Judgment:— 

We see no reason to think that the Legislature intended to restrict the 
provision of the second paragraph of s. 9 of the Bent Act to voluntary 
transfers only. The first paragraph declares [365] generally that the rights 
of tenants at fixed rates shall from the date of the passing of the Act 
be heritable and transferable. In, as we read them, equally general terms 
the second paragraph declares that no other right of occupancy shall be trans¬ 
ferable by grant, will, or otherwise, except as between persons who have 
become by inheritance co-sharers in such rights. The term “ otherwise ” is 
strictly equivalent to the term in any other«way, and must, we think, include 
all transfers, whether voluntary or involuntary. It follows that rights of 
oocupanoy other than at fixed rates are not transferable by auction sale in 
execution of decree to strangers, but may be transferred by such sale to any of 
the persons in whose favour«tho exception is specially declared. 
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NOTBB. 

[The limitation does not appl}'<when the land-holder is himself the decree-holder:* 
(1878) 1 AIL 547 affirmed in (1879) 2 All. 45l> Mortgage of itself does not entail forfeiture:- 
(1910) 30 Bom. 290.] 
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FULL BENCH. 


The 21st February, 1877. 

Present; 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield. 


Paras Ram.Deoree-holder 


versus 

Gardner.Judgment-debtor.' 

Act IX of 1871, sch. ti, art. 167—Act VIII of 1859, s. 246—Execution 
of decree — Limitation—Proceeding to enforce—Previous 
application—Intermediate suit — Objecto}'. 

Held by a Full Bench (Pearhon, J., dissenting) that an application to execute a decree 
against judgment-debtor's property, made more than throe years after the last application 
for execution was not barred by limitation under art. 167,t sch. ii, Act IX of 1871, when the 
last application was interrupted by a successful objector against whom the deoree-holder 
had to bring a regular suit and succeeded in obtaining a decree ; and that the renewed appli¬ 
cation to execute within three years from the date of the decree in the said suit was not a 
fresh application for execution against the judgment-debtor, but a continuance or revival of 
the previous application interrupted by the objector. 

Per Pearson, J., contra that under art. 167 sch. ii, Act IX of 1871, execution of decree 
was barred. 

Paras Ram sued one Jehangir Samuel Gardner on a bond hypothecating a 
ten biswa share of Datlana, and obtained a decree on the 23rd March 1871. 
An application for the execution of this decree was filed on the 10th June 1871; 
and the 21st August 1871 was fixed for auction sale of the property. 

[866] One Dabi Das objected to the attachment of the said property in 
execution of Paras Ram’s decree, on the ground that the share aforesaid had 
been advertised for sale in satisfaction of the decree of Birj Basi and others, 
and had been purchased by the objector. The objection was allowed on the 
16th August 1871, and the property was released from attachment. 

* Miscellaneous Special Appeal, No. 10 of 1876, from an order of H. H. Chase, Esq., 
Judge of Aligarh, dated the Srd December 1876, affirming an order of Maulvi Sami-al-lim 
Khan, Subordinate Judge of Aligarh, dated the 2nd July 1875. 

t fArt. 167 i—g. v. supra, 1 Alf. 988.] 
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On the 17th Jane 1672, Paras Bam sued to bring to auction sale a seven- 
biswa share out of the ten annas purchased by Dabi Das. In this suit Dabi 
Das was the sole defendant, and it was decreed against him on tlie 10th August 
1872. 

Subsequently on tl)e 25th March 1875, Paras Bam applied to the Court 
of the Subordinate Judge of Aligarh to execute the decree dated 23rd March 
1871, against Gardner. . * 

The Subordinate Judge ruled that under the provisions of art. 167, soh. 
ii. Act IX of 1871, execution of the decree was barred, the suit against Dabi 
Das not being an application to enforce or keep in force the decree against 
Gardner. 

The Judge in appeal holding that the decree-holder could have filed appli¬ 
cations to keep the decree in force against Gardner, whilst prosecuting the suit 
against Dabi Das, confirmed tiie judgment and decree of the Subordinate Judge. 

Paras Bam in special appeal before the High Com't contended that the 
regular suit against Dabi Das was an application to enforce the decree of 23rd 
March 1871, and that art. 167, scb. ii. of the Limitation Act, did not apply to 
the case. 

The Court (TURNER and OLDFIELD, JJ.) referred for decision by the Full 
Bench the question whether Paras Barn’s application, dated 25th March 
1875, for execution of the decree, dated 23rd March 1871, was an application 
brought within the period allowed by art. 167, sch. ii. Act IX of 1871, referring to 
two cases (VIII W. B., 98 & 99) of the Calcutta High Court decided under 
Act XIV of 1859. 

The Junior Government Pleader (Babu Dwarka Nath Banarji), Pandit 
Bishambhar Nath, and Munshi Hanwman Parshad for Appellant. 

The Bespondent was unrepresented. 

[857] The following Judgments were delivered by the Court:— 

Stuart, C.J. —We are asked by the reference whether the application 
of the 25th March 1875, has been brought within the period allowed by art. 
167, soh. 2, Act IX of 1871. It was suggested that art. 167 does not apply 
to such a case, and no doubt it does not come so literally and precisely within 
the limits provided by that article. But in my view art. 167 does apply, 
inasmuch as the application of the 25th March 1875, was not a new or fresh 
act, but was in legal continuance of the application of June 1871, and in my 
judgment therefore art. 167 applies constructively, the three years allowed by 
the article being reckoned from the 10th August 1872, when Paras Barn's 
rights as against Dabi Das were restored to him. 

That the execution of the decree is not barred clearly appears from the 
dates and legal character of the procedure. Paras Bam, the appellant, obtained 
his decree on the 23rd March 1871, and he applied for execution of it by 
attachment and sale of the hypothecated property on the 10th of Juno 1871, 
and the 2l8t of August 1871, was fixed for the sale. In the course of the 
attachment, one, Dabi Das objected to the sale on the ground that he had 
bought the property in execution of a decree he held against the same judgment- 
debtor, and on the 16th of August 1871, his objection was allowed. On the 
17th of June 1872, (being within a year from the 16th August 1871), Paras 
Bam brought a regular suit against Dabi Das and obtained a decree in his 
favour on the 10th of August 1872. On the 25th of’ March 1875, Paras 
filed an application for the execution of his original decree bf March 1871. 
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Ifc is not explained why he allowed the interval to elapse without attempting 
to use his decree, but he had three years from the 10th of August 1872, and, 
therefore, as between that date and the 25th of March 1875, he was dearly 
within his rights. 

The interruption to the execution of his decree was not occasioned by any 
fault or laches of his own, but was caused by the illegal intervention of Dabi 
Das. Paras Barn’s procedure, therefore, under his decree must l)e held to have 
been legally continuous, and he may proceed to its execution. 

[ 888 ] As to the application of the 25th of March 1875, being a fresh 
application having no such connection with what liad gone before as we can 
now take judicial notice of, I cannot so regard it. On referring to it, I find 
that it recites the whole previous procedure and simply repeats the prayer for 
execution of the decree which was made in June 1871. Tt was, therefore, an 
application in legal continuance of the former process up to the 10th August 
1872, when Paras Bara obtained his decree in regular suit, and it ougiit to be 
granted as. being within time. 

Pearson, J. —The application of the 25th March 1875 may bo regarded 
as an application to the Court to proceed with the former application of the 10th 
June 1871, the proceeding under which had been interrupted by Dabi Das’ 
objection and the order allowing it; but if so regarded, is, nevertheless, in sub¬ 
stance and effect an application for the execution of the decree u!* the 23rd 
March 1871; and art. 167, sch. 2, Act IX of 1871, is applicable to it, and 
requires that it should have been presented within three years from the date of 
the former application above mentioned. It can scarcely be contended that there 
is no limitation to the time within which the decree-holder was competent to make 
such an application as that of the 25th of March 1875 ; but if the limitation pre¬ 
scribed by art. 167 be not applicable, I do not find any other limitation provided 
by the law. 1 'see nothing in the law to warrant us in ruling that he was at 
liberty or bound to make suen an application within three years from the date 
of the decree obtained by him in his suit against Dabi Das on the 15th August 
1872. It might bo reasonable and equitable to exclude from the computation 
of the period of limitation fixed by art. 167 the time during which such a suit 
was pending, but such a course is not authorized by the law. The absence of 
any provision for the exclusion of that time may be a defect in the law, and 
cases may be supposed in which the defect might cause hardship. In the 
present case the decree-holder delayed for 10 months to bring his suit 
against Dabi Das, and after obtaining a decree therein delayed for thirty- 
one months to apply to the Court to proceed with the execution of the 
decree of the 23Td March 1871. His suit against Dabi Das was pending 
less than two months; and the exclusion from the computation of the period 
bf limitation of the time during which it was pending would not [ 889 ] bring 
his application within time. In my opinion the lower Courts have rightly hold art. 
167 to be applicable to his application of the 25th March 1875, and to preclude 
its entertainment. 

Turner, J. —^The application made for the execution of this decree by 
attachment and sale proceeded to such a point that as against the judgment- 
debtor a sale was ordered when its further prosecution was interrupted by the 
intervention of a third party, who succeeded in establishing his objection to 
the satisfaction of the Court executing the decree. The only course open to the 
decree-holder to procure a i-ovision of the order allowing the objection wsis by 
the institution of a regular suit against the objectioh. This course he adopted, 
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and having obtained a decree setting aside the order alloiving the obj^tion and 
■ declaring the liability of the property to be brought to sale in execution of the 
decree he had obtained against the original judgment-debtor, he then applied, to 
the Court executing that decree to proceed with the application for execution 
which had been interrupted. On the ground that the application we are consider¬ 
ing is not a fresh application to execute the decree, but an application to carry out 
the order which as against the judgment-debtor had become final, and of which 
the prosecution was interrupted by the allowance of the objection of a third 
party eince disallowed, I am of opinion that the provisions of the Limitation 
Act relating to applications for the execution of decree do not apply to it. 

Spankie. J. —1 accept the view that the application of the 2dth March 
1875 must be regarded as one for a continuance of the former proceedings in 
execution and not as a fresh application for execution within the meaning of 
art. 167, soh. ii. Act TX of 1871. Section 246, Act VITI of 1859 provides that a 
suit may be brought to contest an order made under it, and if the suit he duly 
instituted witliin one year as required by Act IX of 1871, and the oi’der of the 
Court in execution bo reversed, it appears to me tliat the decree-holder is at 
liberty to ask that the order which should have been, but was not made, 
should issue. 

I hardly think that we are called upon to consider whether this view of 
the case would not do away with limitation altogether. [360] All that is 
contende<l is that the former application was practically reversed when a decree 
in the regular suit allowed by s. 246, Act VITI of 1859, reversed the order of 
the Court executing the decree. It may be said that there are circumstances in 
the case referred to us, which are unfavourable to the decree-holder and show 
that ho did not use due diligence in bringing his,suit or in making his applica¬ 
tion to revive the former execution proceedings. This may be so, and, if so, it 
is for the divisional bench to deal with that part of the case. 

Oldfield, J.— I think we may hold that the last application may be consi¬ 
dered as a continuance or renewal of the former application for execution in 
which the proceedings had been interrupted by the reference to the Civil Court, 
and were renewed on the second application, the latter will not therefore be an 
application to which the period of limitation in art. 167 will apply. 

The Division Bench (TTmNKH and Oldfield, J.T.) made the following 
order in the special appeal.—In accordance with the opinion expressed by the 
majority of the Court, wo hold the application within time. Setting aside the 
order of the Courts below, we remand the application for disposal on the merits 
to the Subordinate Judge’s Court. Costs of the appeal in the Judge’s Court 
and in this Court to abide and follow the result. 


NOTEiS. 

[ LIKITATIOM—STEP IN AID OF EXECUTION— 

Where the obstacle related to a different kind of remedy or to only part of a remedy and 
not to its entire extent, then, limitation is not suspended in respoot of the other remedy or 
the unoxhauBtod part (an the case may bo) ;—(188.*)) 7 Ikim. 293 ; (1864) 7 Mad. 595 ; (1889) 
17 Cal. 268. 

The ruling in this case applies whore the obstacle is not of one’s own making:—(1882) 6 
All. 243 ; (1881) 8 All. 484 ; (1896) 17 All. 425 ; (1896) 18 All. 482; (1896) 19 AU. 71; (1900> 
28 All, 13 ; (1880) 5 Bom. 29; (1891) 16 Bom. 294; (1895) 23 Cal. 397 ; 437 ; (1904) 28 Mad. 
so; 14 M. L. J. 401; (1896) 10 Mad. 22.] • 
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APPELLATE CIVIL. 

The 2nd February, 1877. 

Present: 

Mb. Justice Pearson, and Mr Justice Turner. 


Chunia and another.Plaintiffs 

versus 

Bam Dial and another.Defendants." 


Act VII of 1870 (Court Fees Act), ss. 8 (c), 12, and sch. it, art. 17 (Hi)—Suit 
for a Declaratory Decree—Consequential Belief—Decision of questions 
relating to valuation. — Appeal. 

Section 12 f of the Court Feeu Act prohibitR appeals on questions relating to valuation for 
the purpose of determining the amount of a foe, but does not prevent a Court of appeal from 
determining whether or not consequential C861] relief is sought in a suit, so that it may 
determine under what class of cases tho suit falls for the purpose of the Court Fees Act. 

A suit by a person against whom an order has been made, under s. 216 of Act VIII of 
1859, disallowing his claim to tho attached property, for a decree declaring his right to the 
property, need not be valued according to the value of the property, but can be l^rought on a 
stamp of Rs. 10, under Act VTI of 1870, sch. ii, art. 17S {iii)J 

* Special Appeal, No. 1032 of 1876, from a decree of S. S. Melville, Esq., Judge of 
Cawnpore, dated the 26th June 1876, affirming a decree of Babu Ram Kali Chaudhri, Sub¬ 
ordinate Judge of Cawnpore, dated tho 27th September 1875. 

teSoc- 12:—^Every question relating to valuation for the purpose of determining the amount 

of any foe chargeable under this chapter on a plaint or memo- 
Decision of questions as random of api>eal, shall bo decided by the Court in which such 
to valuation. plaint or memorandum, as the case may be, is filed, and such 

decision shall be ftnal as between the parties to the suit: 

ii. But whenever any such suit comes before a Court of appeal, reference or revision, if 
such Court considers that tho ssiid question has been wrongly aocided, to the detriment of the 
revenue, it shall require the party bv whom such fee has been paid to pay so much additional 
fee as would have been payable had t>ho question boon rightly decided, and the provisions of 
section ten, paragragh ii shall apply.] 


Number. Fixed fees. Proper fee. 


Plaint or memorandum of appeal in each of 
the following suits: 

• • • •« • 

iii. to obtain a declaratory decree where 
no consequential relief is prayed. 


}8ee, however. Mufti Jalahiddeen Malionied v. Stiohorullah, 16, B. L. R., App. 1, in which 
it was held that a suit brought under the provisions of a. 246 of Act VIII of 1M9 to set aside 
an order trowing a claim to attach property and releasing the property from attachment 
is a suit to try the title and establish tho right of the person who brings the suit, and such a 
suit must be valued according to the value of tho property, and cannot be brought upon a 
stamp of Bs. 10, under No. 17 of sch. ii of the Court Fees Act; and Motiehand Jaiehand ▼. 
Dadabhai Pestanji, 11 Bom. H. C. Rep., A. C. J. 186, where it was held that a suit, having for 
its object the relief of property>trom attachment, seeks consequential relief. 

8 £01. iii. Art. 17. « 


Ten rupees.] 

• • • * 
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This was a suit in which the plaintififs, who were still in possession, claimed 
a declaration of right as owners to the moiety of certain shops, and to the 
whole of certain other shop. They had preferred a claim to this property, 
when attached in execution of decree, but after inymtigation their claim h^ 
been disallowed under s. 246 of Act VIII of 1859, on the 27th March 1875. 

On the institution of the suit, the plaintiffs paid in respect of the idaint 
a court f^ of Bs. 10, being the fixed fee i)ayable under Act VII of 1870, soh. ii, 
art. 17 (iii), in respect of a plaint or a memorandum of appeal in a suit where 
no consequential relief is prayed. Subsequently by order of the Court of First 
Instance, they had paid a court-fee computed on the market value of the 
property in suit. The Court of First Instance dismissed the suit. 

The plaintiffs appealed, paying in respect of their memorandum of appeal 
the same court-fee as they had at first paid in respect of the plaint in the suit. 
On the 6th May 1876, on the appeal coming on for hearing, the lower Appellate 
Court being of opinion that consequential relief was sought in the suit, returned 
the memorandum of appeal to the plaintiffs, directing them to pay in respect of 
the same a court-fee computed on the market value of the property, and to 
preiwnt it again within three days. On the 26th June 1876, the plaintiffs 
having failed to present the memorandum of appeal as directed, the lower 
Appellate Court dismissed the appeal. 

[ 362 ] On special appeal by the plaintiffs to the High Court, it was 
contended on their behalf, that inasmuch as no consequential relief was sought 
in the suit, hut a declaration of right only, the plaintiffs were right in paying 
a fee, in respect of their memorandum, of Rs. 10. 

Mir Akbar Httsain for the Appellant. , 

Pandit Ajudhia Nath and Babu Aprokash Chander Mukerji for the 
Respondents. 

Jud^mept: —It is contended by the respondents that the Court is bound 
by the provisions of s. 12 of the Court Fees Act and cannot determine whether 
this suit is one in which specific relief is sought or not, so as to determine 
under what class of cases it falls for the purpose of the Court Fees Act. We 
observe, and it has been so held in the Calcutta Court (see Ganga Monee 
Ghowdhrain v. Gopal Chunder Hoy 19 W. R. 214.) that s. 12 of the Court 
Fees Act prohibits appeals on questions “ relating to valuation for the purpose 
of determining the amount of a fee." There is no question of valuation for the 
purpose of detennining the amount of a fee raised in the appeal before us, for if 
the appellant is right in his contention, a special and certain fee is fixed 
for all suits of the nature of the present suit, and no question'of valuation 
arises. We therefore overrule the objection and entertain the appeal. 

It appears to us that the appellant correctly contends he seeks a declaration 
of right and no consequential relief. The Civil Procedure Code declares that a 
peraon against whom an order is passed under s. 246 may bring a suit to 
Mtablish his right. If he obtains a decree in such a suit, he will then present 
himself to the Court executing the decree by which the order was made, and 
that Court will be bound to recognize the right declared, and either withdraw or 
order attachment as the case may be. . We set aside the decree of the lower 
Appellate (^urt, and remand the case to that Court for decision on the merits. 
Costs of this appeal to abide and follow the result. 

• 

Decree set aside and case remanded. 


liALi;i.—86 
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ABDUL BAHIM V. 


N0TB8. 

£1. OOUBT FEBB iOT—SUIT JIB TO ATTACHED PBOPEBTY— 

T j j Allahabad High Court dealt with this subject fully in (1894) 16 All. 308 P, B. 
These were earlier oases, (1889).ll All. 865; (1884) 6 All. 466; 241; (1880) 2 All. 869 ; 790 ; 63 

The opinion of the Madras HiBh Court is contained in (1881) 4 Mad. 181; (1891) 15 Mad- 
288 ; of the Bombay High Court in (1870) 4 Bom. 575 ; (1886) 10 Bom. 610; (1884 ) 9 Bom. 
20; of the Calcutta High Court in (1886) 13 Gal. 162; (1887) 15 Cal. 104; (1903) 81 Cal. 511. 

II. APPEAL AB TO TALUATIOH— 

Appeal lies as regards questions as to the category or class to which the suit belongs, but 
not as to valuation within that class:—(1881) 4 Mad. 204 ; (1890) 14 Mad. 169; (1894) 4 
M. L. J. 183; (1901) 28 Cal. 334 ; (1882) 12 C. L. R. 148 ; (1890) 12 All. 129; (l896) 19 All. 
166 ; (1898) 23 Bom. 486.] 


[ 868 ] APPELLATE CIVIL. 

The 14th February, 1877. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 


Abdul Rahim.Defendant 

versus 

Racha Rai and another.Plaintiffs.'’'' 


Act VIII of 1869 {Civil Procedure Code), ss. 376, 378—Bevieto of 

judgment — Appeal. 

Although the order itself for granting a review of judgment is final, yet in appeal against 
the decision passed in review, objection may be taken that the review was improperly 
granted, t 

An application for a review of judgment was made to a Court of appeal on the ground 
that certain very material documents on which the Court of First Instance had relied had been 
summarily discredited without being inspected by the Court of Apical, and that the Court of 
Appeal had erred in dodaring the report of a Commissioner appointed by the Court of First 
Instance fqr the purpose of making a local enquiry to bo unworthy of reliance because ho was 
a muharrir of the Court of First Instance. 

Held that, in granting the review applied for, the lower Appellate Court had not exceeded 
the discretion vested in it by law. 

The Court of First Instance gave the plaintiffs in this suit a decree on the 29th 
June 1875. On appeal by the defendant the lower Appellate Court, on the 29th 

* Special Appeal, No. 1028 of 1876, from a decree of Pandit Har Sahay, Subordinate 
Judge of Azamgarh, dated the 15th July 1876, affirming a decree of Lala Mahabir Prasad, 
Munsif of Nagra, dated the 29tb June 1875. 

t See also Bhyrab Chavder Surmali v. Madhubra Surmah CJim’dry, 11 B. L. B. 423, in 
which case it was held by a Full Bench of the Calcutta High Cour|^ that parties in a special 
appeal were at liberty to show that there had been error or defect in procedure by the granting 
of the review, which had affected the decision of the case upon its merits by producing a differ* 
rent decision from what had been before come to. See however Gurumurti, Nayudu v. 
Pama Nayudu, 1 Mad. H. C. .Rep. 164; and Dhvnka Devela v. Hvra RamXa, 4 Bom., H. C. 
Rep.. A. C. J. 67. 
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November 1876, reversed the decree of the Court of First Instance and dismissed 
the suit. On the 17th January 1876, the plaintiff applied for a review of the 
lower Appellate.Court’s judgment. On the 15th April 1876, the lower Appellate 
Court made an order for granting the review, and on the 15th July 1876, after 
re-hearing the appeal, it dismissed the same. 

On special appeal by the defendant to the High Court it was contended 
that the review of judgment was improperly granted, inasmuch as no new 
evidence liad been adduced, nor was it shown that there had been any 

error in law in the former judgment, and that if any new evidence was adduced 
no reason as required by law was given for its not having been produced at the 
original trial of the case. 

On behalf of the respondents it was contended that an order for granting 
a review of judgment was final, and no objections to the same could be taken 
in appeal. 

Mr. Raikes, Pandit BisJiambJiar Nath, and Shah Asad Ali for the Appellant. 

Lala Lalta Parshad for the Bespondents. 

The foUwing Judgments were delivered by the Court;— 

Stuart, G.J. —I agree with Mr. Justice Peabson that although an order on 
an application for a review of judgment is final, objection may bo taken in special 
appeal against that order, and that, therefore, the present special appeal 
was competently preferred. I am also of opinion with him that the review of 
judgment was properly granted in this case, and that the evidence on which it 
was based was material and essential to the just determination of the suit. 

In his judgment of the 29tli November 1875, the first Subordinate Judge 
points out the particulars in the way of evidence in regard to which the 
plaintiffs’ case in his opinion was defective, viz., the absence of any sufficient 
evidence of the arbitration award and of the patwari’s deposition; and further, in 
allusion to the circumstances that the plaintiffs had not adduced any parol 
testimony, he remarks—“Besides this no documentary evidence, such as 
‘ khasra,’ ‘ khatani,’ or rent-roll, has been filed on the part of the plaintiffs, 
from which it could have been shown that the names of the plaintiffs and their 
ancestors wore ever recorded as shareholders in respect of this grove.” All 
this important information, however, was subsequently supplied, and it was 
considered by the second Subordinate Judge when the application for a review 
of his predecessor’s judgment (in which application, it is to be observed, it was 
distinctly offered) was before him, and as the now evidence, which it* appeared 
had been filed with some other record, and the first Subordinate Judge had not, 
therefore, an opportunity of perusing it [365] showed not only good and 
sufficient reason, but also evident error and omission, the review was properly 
and justly granted. This special appeal, therefore, fails and is dismissed with 
costs. 

Pearson, J.—Under the provisions of s. 378," Act VIII of 1859, the order 
made by a Coiurt to which an application for a review of judgment is preferred, 

*[8ec. 378:—If the Court shall be of opinion that there are not any sufficient grounds for 
a review, it shall reject the application, but if it shall be of opinion 
The order of the Court for that the review desired is nocossary to correct an evident error or 
granting or refusing the omission, or is otherwise requisite for the ends of justice, the 
review is final. Court sh^ grant the review, and its order, in either case, whether 

for rejecting the application or granting the review shall be final. 
Provided that no review of judgment shall bo gnmted without previous notice to the opposite 
Proviso party to enable him to appear and be heard in support of 

t rov so. j decree of which a review is solioited.] 
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whether for rejecting the application or for granting the review, is final, but I 
am nevertheless of opinion that objection may be taken in appeal against the 
decision passed on review on the ground that the review was improperly 
granted. I proceed, therefore, to consider the pleas in appeal. 

In his decision of 29th November 1875, the officiating Subordinate Judge 
observed that “ the Munsif, in proof of the plaintiff’s right, had relied on a 
copy of the arbitration award, ^ted Aghan Badi 5, 1265 Fasli, wherein the 
share of Adhar Bai’s brothers, i.e., the anoestcffs of the plaintiffs, has been 
declared. A copy of the award is however, not filed on the record in this case, 
though it may have been filed with the records of the case formerly decided, 
but there is no trace of the original award, and the Munsif himself admits that 
it is not signed by the presiding officer. Then, under those circumstances, it is 
quite useless to rely on such a paper which is not free from suspicion, and no 
argument can be Educed in support of its genuineness. The copy of the 
patwari’s deposition also is not filed in this case, and the said copy, without 
its original, and in absence of the original arbitration award, is of no use.” 
The lower Appellate Court’s proceeding of the 15th April last states that “ the 
application for review is filed with three copies, and it is urged briefly that 
the aforraaid copies were not perused at the time of the disposal of the appeal 
case, and that they go to establish the averment of the plaintiffs. It appears 
on reference to the record that really the abovementioned copies were not 
perused at the time of disposing of the appeal case. The reason for the non¬ 
production of the said copies on the first occasion as stated by the petitioners 
is that the copies in question were filed with the record of some other case, and 
this appears to be a good reason.” The application for review of judgment was 
therefore allowed, and the result has been the confirmation of the judgment of 
the Court of First Instance. 

Beferring to the pleas in appeal, I remark that the adduction of newly 
discovered evidence is not the only ground on which a [ 866 ] review of judg¬ 
ment may be allowed. " Any other good or sufficient reason ” is permitt^ by 
8. 376, and s. 378 allows a review to be granted when ” necessary to correct an 
evident error or omission, or otherwise requisite for the ends of justice.” In 
this case it would seem that some very material documents on which the first 
Court had relied had been summarily discredited without being inspected by the 
lower Appellate Court, which, if it did not think proper to call for and inspect 
the record of the case in which copies of those documents were to be found, 
might at least have given the plaintiffs permission to file copies of them. The 
application for review of judgment urg^, moreover, that the lower Appellate 
Court, in its decision of the 29th November, 1875, had erred in declaring the 
report of the Commissioner appointed by the Munsif for the purpose of making 
a local enquiry to bo unworthy of reliance, because he was a muharrir of the 
Munsif’s Court, and it is presumable that the lower Appellate Court was 
influenced by this argument in granting the application. On the whole I see 
no sufficient reason for holding that the lower Appellate Court exceeded the 
discretionary power vested in it by the law in granting the review applied for, 
or that the reasons assigned by it for its final decision are insufficient in law. 
I would, therefore, dismiss the appeal with costs. 

* Appeal dimiesed. 


MOTBS. 

[The cartviipouding proviitiou in the Civil Prooodutc Cofie, 1908, is Or. 47, r, 1.] 

* ^ 
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[1 All. 866] 

APPELLATE CIVIL. 


The 10th Febrmry, 1877, 

Present: 

Sill RoBEiiT Stuart, Kt., Chief JusTicii, and Mr. Justice Oldfield. 


Birtheshur Singh..Plaintiff 

versus 

Musammat Sugundhi.Defendant.’®' 


Act XVIII of 1873, ss. 93,189, 191—Apiteal to Judge—Proprietary right — 
Rent—Revenue Sub-proprietor — Settlement. 

Whoro the defendant pleaded in anewor to plaintiff'H suit for arrears of rent that defendant 
no longer held aa tenant but as sub-proprietor under settlement made direct with defendant 
by settlement officer, held that under s. 189 of Act XVIII of 1873 the suit involved a question 
of proprietary title, and that an appeal lay to the Judge of the District, although the amount 
in suit was less than Bs. 100. 

[867} This was a suit to recovoi* arrears of rent for the kharif of 1283 
Fasli under s. 93 of Act XVIII of 1873, on the strpngth of a decree passed by 
the High Court in a previous suit between the parties. The defendant pleaded 
tliat since the date of that decree there had been a sub-settlement made by the 
settlement officer for. the revenue of the land in dispute, direct with the defen¬ 
dant, of whose malikana holding the. land formed part, and that, therefore, 
there could be no liability for rent to the plaintiff. The Assistant Collector 
decreed the claim, but on appeal by the defendant, the Collector of Fatehpur 
reversed the Assistant Collector’s decision, holding that defendant could not be 
made liable, as tenant to plaintiff, for rent, since defendant’s status as a sub¬ 
proprietor had been definitely determined by the settlement officer, and revenue 
became payable to the plaintiff, as lambardar, on land previously not assessed. 
The Collector further held that plaintiff’s remedy lay in an application for 
revision of the settlement proceedings. 

The Judge of CawniX)ro, on api)eal by plaintiff, ruled that as the Collector 
considered the defendant’s status had lieen definitely determined and the value 
of the suit being less than Bs. 100, no appeal lay to the .lodge under s. 189 of 
Act XVIII of 1878. 

A division bench of the High Court, in special appeal by the plaintiff, 
reversed the decision of the Judge in the following judgments, which ruled that 
the suit involved a question of proprietary title, and that therefore an appeal 
did lie to the Judge. 

Lala Lalta Prasad for appellant. 


* Special Appeal, No. 1271 of 1876, from a decree of S. S. Melville, Esq., Judge of 
Oawapore, dated the 8t>h AugUHt 1876, affirming a decree of G. L. Lang, Esq., Collector of 
Fatehpur, dated the 3rd May 18^. 
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Pandit Ajiidhia Nath and tlie Junior Government Pleader (Babu Dtoarka 
Nath Banarji) for Respondent. 

Stuart, C.J. —In this case I am clear that there is a question of pro- 
prietaiy title within the meaning of ss. 93 and 189, Act XVIII of 1873, and 
that the Judge was bound to hear and determine the appeal to him, and that 
being so, tiiis sijecial apiieal was under s. 191 of the same Act competently pre¬ 
ferred. The suit is to recover Rs 5 on account of arrears of rent, and in defence 
defendant asserts a sub-proprietary right in respect of which a sub-settlement 
was made with her for revenue, and tiiat she is not a tenant liable to pay rent. 
Thus a question of title is directly raised, and it is unnecessary to say more. 
We therefore allow CS68] this appeal, reverse the order of the Judge, and remand 
this case for disposal on the merits under s. 351 of Act VI11 of 1859. Costs to 
abide the result. 

Oldfield, J. —The first anti second pleas in appeal are valid. The plaintiff 
sues defendant as a tenant for the recovery of arrears of rent, and tlie defendant 
pleaded that she held the land as a proprietor subject to the payment of revenue 
but not of rent. The Collector decided that the settlement officer had deter¬ 
mined that she was a sub-proprietor liable for revenue, and he held that this 
decision of the settlement officer was final and binding until set aside, and he 
therefore dismissed the suit. The settlement officer has thus in tliis suit deter¬ 
mined the proprietary title of the defendant on the basis of tlie settlement 
officer’s order. His decision in this suit is not the less a decision of proprietary 
title, because another Court may have already in another case decided the same. 
His decision no doubt is .one of fact, whether the sottlornont officer has made 
any such order, but it involves for the purposes of this suit a decision of title 
when it determines the effect of the settlement officer’s order on a title. It is 
possible that the order may have been wrongly interpreted, or is not binding, 
though I offer no opinion on this point. An appeal will therefore lie to the 
Judge, and I-would reverse the decree and remand the case under s. 351 of Act 
VIII of 1859, for a trial ou the merits. Costs to abide the result. 

Decree set aside and cause remanded. 
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[1 All. 868] 

APPELLATE CIVIL. 


TJie Uth March, 1877. 

Pbesent: 

Mu. Justice Spankie, and Mr. Justice Oldfield. 


Bincla Prasad and others.Appellants 

vernm. 

Ahmad Ali and another.Respondents.'' 


Execution — Acquiesceme. 

Certain property was attached in execution of a decree against the judgment-debtor in the 
year 1847. This attachment was set aside on the application of persons claiming the property 
as their own. These persons were sued [868] together with the judgment-debtor, by the judg- 
ment-cteditor, and another decree was passed in 1855, declaring the said property liable to sale 
in execution of the dotirec of 1847. The decree of 1847 had been satisfied in part in execution 
proceedings taken under the decree of 1855 against the heir of the judgment-debtor. Held, 
that the balance of the decree of 1847 could not be retxivored in execution under the decree of 
1855, against the heirs of the judgment-debtor, and that no acquiescence in the past on the 
part of the judgment-debtor under the decree of 1847 coul^ render such execution valid. 

This was a miscellaneous special appeal to the High Court arising out of the 
following circumstances. In the year 1847 one Fakira Ram obtained a monoy- 
decree against Slieo Din Rai, the father of the appellants objectors in the 
present execution proceedings. Fakira Ram having sold that decree to Abdul 
Hayi, the ancestor of the respondents decree-holders, the said Abdul Hayi in 
execution of the decree of 1847, caused certain landed property to be attached 
and advertised for sale, as tlie property of Shoo Din Rai. Musammats Myna 
Kuar and Gulab Kuar preferred objections to this attachment, claiming the 
said property under an arbitration award. The objections were allowed and 
the property released from attachment. Tlie decree-holder, Abdul Hayi, 
subsequently brought a regular suit against tlie said objectors and Sheo Din 
Rai, claiming to have the property released brought to sale in execution of the 
decree of 1847, on which a balance of Es. 1,200 remained due. The decree in 
this suit, dated the 28th March 1855, declared the property liable to sale in 
satisfaction of the said balance, but exempted Sheo Din Rai from costs and 
interest on the ground that he had been no contesting party, either in the 
execution proceedings, or in the regular suit. The said decree of 1855 had 
erroneously continued in execution by the representatives of the decree-holder, 
Abdul Hayi, against the heirs of the judgment-debtor, Sheo Din Rai, at various 
periods from the year 1856, down to the last application for execution on the 
23rd November 1875, when execution was sought for a balance of 
Rs. 6,865-11-11, alleged to bo still due on the said decree. The heirs of the 
judgment-debtor filed objections on the 9th May 1876 to this last application 

* Miscollaneous Special Appeal, No. 76 of 187C, from ordor of Babu Bam Kali 
Chaudhri, Babordinate Judge of Qawnporc, dated the 4th November 1876. 
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(or execution, pleading that the decree of 1847, and not the one of 1856, was 
the decree under which alone the objectors could be made liable, inasmuch as 
the decree of 1855 was limited to the deolara-[8703tion of the decree-holder’s 
right to bring to sale the property claimed by persons other than Sheo Din 
Bai, and that Sheo Din Bai was expressly declared not liable to costs and 
interest under the said decree, and that execution of the decree of 1847 was 
bai'red by limitation. 

The Subordinate Judge of Cawnpore disallowed the above objections, 
except with respect to the item of costs on the decree of 1855, which, by the 
Subordinate Judge's order, were declared not recoverable from the objectors. 
On appeal by the objectors, the Judge held that the objections were nominal, 
and that the previousr applications for execution of the decree of 1855 having 
been resisted on grounds other than the present, which had been overruled by 
the High Coimt, it was not competent to the judgment-debtors to raise new 
pleas against the said execution. 

The appeal was accordingly dismissed, and the heirs of the original 
judgment-debtor filed a special appeal in the High Court on the grounds that 
execution of the decree of 1847 was barred by limitation, that the decree of 
1855 was neither against the special appellants nor their ancestor, and that the 
appellants were not precluded from raising the present objections by their 
omission to raise the pleas in previous stages of execution. 

Lala Lalta Prasad for Appellant. 

Pandit BisJiambher Nath for Bespondent. 

Judgment:—The respondents are the holders of a decree dated the 28th 
March 1855, and have applied for its execution against the appellants who are 
the representatives of one Sheo Din Bai by realisation of Bs. 5,865-11-11, from 
the judgment-debtor’s property. , 

It appears to us that the objection taken by the appellants is valid, that 
the respondents cannot recover the money under this decree from appellants. 

There was a decree dated 9th June 1847 against Sheo Din Bai for a sum 
of money, and in its execution certain ladies objected to the sale of certain 
property, claiming it in their own right. 

The decree-holder in consequence brought a suit against them and the 
judgment-debtor, Sheo Din Bai, and it was in this [3713 suit that the decree 
dat^ 28th March 1855, which is now in execution, was made. 

The object of that suit was to have certain property claimed by the ladies 
declared liable to sale in execution of the decree of 1847, and if the judgment 
and decree be examined it will be seen that the claim was only decreed against 
the ladies, and the decree was in effect a declaration that the property was not 
the property of the ladies, and so far as their claim to it was concerned, it was 
liable to satisfy the decree of 1847. The decree-holder cannot realize the 
balance of the decree of 1847 under the decree of 1855, by executing it against 
those who are the judgment-debtors unde* t^.p former deerte, but this is what 
he has been doing. The balance still dve ci le decree of 1847 can only be 
recovered in execution of that decree, and iu b no answer to the objection that 
respondent has on previous occasions taken out execution in the same 
way without opposition on the port of the appellants. There has been a grave 
illegality which no acquiescence in the past can jus^. 
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We decree the appeal and set aside the orders of the lower CJourts with 
costs. 


Appeal allowed. 


[1 All. S71] 

APPELLATE CIVIL. 


The 14th March, 1877. 

Present: 

Sin Robert Stuart, Kt., Chief .Tustice, and Mu. .Tustkje Turner. 


Mussamat .Tagesvi Knar.Plaintiff 

verm a 

Ram Nath Bhagat and another.Defendants. '' 


Deelaratorif decrea—Suit by lieversionn. 

The plaintifT’s mother was entitled to (wrtain property for her life undei' award, under 
which the plaintiff was entitled to succeed to the pmpert}’ after her mother’.s death. The 
plaintiff sued her mother and the holder of a decree, in execution of which the property had 
been sold, praying for a dechtration of her right to succeed to the pro^ierty, and that the said 
decree and sale might be declared void against her ; alleging that the decree had been obtained 
and executed by collusion between the defendants. Held that the suit could be maintained 
under the exception in the judgment of the Privy Council in Strhnathoo Moathoo Vijia 
Jtagomuidah Rani Kokmdapmri Natchiar alias Kattavm Nachiar v. Dorasvnga Tevar alias 
Oowry Vallaba Tevar (15 B. L. B. 83.) 

[872] The plaintiff in this case, the daughter of one Ganga Debey, sued to have 
her right declared to certain paternal ancestral gaundadary property, and to 
have a decree of the 21st August 1863, and the auction sale of a four-anna 
share of the above property, in execution of the said decree, declared void 
against her by reason of collusion and fraud between the defendant Bam Nath 
Bhagat, the holder of the alleged collusive decree, and the auction-purchaser 
of the said property and defendant Anjora Kuar, mother of the plaintiff. The 
latter defendant was entitled to the said four anna share during her lifetime, 
under an arbitration award which reserved plaintiff’s right as daughter to 
succeed to the said property on tlie death of her mother. The Subordinate 
Judge of Ghazipur decreed the suit, finding distinctly the existence of fraud and 
collusion between the two defendants on the issues of fact framed in the case. 
The first defendant, the decree-holder, appealed from the said decree to the 
Judge of Ghazipur. The Judge, without deciding the case on the merits, held 
on the strength of rulings of Her Majesty’s Privy Oouncilf that, inasmuch 


• Special Appeal, No. 1469 of 1870, from a decree of J. W. Power, Esq., Judge of 
Qhazipur, dated the 25th November 1876, reversing a decree of Maulvi Nasir Ali Khan, 
Buboi^inate Judge of Qhazipur, dated the 11th January 1876. 

t Sree Nerain Mitter v. Sreemutti Kishen Soondery Dasaee, 11 B. L. B., 171; Strmathoo 
Moothoo Vijiya Bagoonadah Ranee Kolandamtree Natchiar alias Kattama Natchiar v. Dora- 
amga Tevar alias Oaujry Vallabm Tevar, 15 B. L. B., 83. 
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as the plaintiflf’8 suit did not involve any right to consequential relief, such a 
suit could not be maintained during the lifetime of the widov^, and the Judge 
accordingly dismissed the suit. The High Court over-ruled the Judge as to the 
effect of the latest ruling of the Privy Council and remanded the case under 
s. 351 of Act VIII of 1879, for trial. 

Munshi Sukh Ram for appellant. 

Pandit Ajudhia Nath, Lala Lalta Prasad, and Pandit Anandi Lai for 
respondents. 

The following Judiment was delivered by the Court:— 

We are of opinion that the present suit is maintainable. The Lords of the 
Privy Council* expressly except the case of a [878] suit brought by a Hindu 
reversioner from the operation of the general rule. 

The appeal is decreed and the suit remanded under s. 351 for trial. Costs 
of the appeal to abide and follow the result. 

Appeal decreed and cause remanded. 

[1 All. 878] 

APPELLATE CIVIL. 

The 20th March, 1877, 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and 
Mr. Justice Oldfield. 


Akbar khan and others.Plaintiffs 

versus 

Sheoratan and others.Defendants. I 


Regulation VII of 1822, s. 9, cl. i—Act XIX of 1878, s. 66 — cesses—Civil 
Court—Suit for declaration of zemindari rights to ceases. 

Notwithstanding that zamindari cesseK cannot be collected until recognized and sanctioned 
by the Settlement authorities, there is nothing in Regulation VII of 1662 or Act XIX of 1673 
to preclude a Civil Court from taking cognizance of suits seeking a declaration of zamindari 
rights to such cesses. 

The plaintiffs sued for a declaration of their rights as xamindars to half the 
fruit and timber of certain groves, which they alleged they were entitled by. 

• StfimathoQ Mwiliott Vtjia Ragomadah Ranee Kolandapmee Natchiar alias Kattama 
Naichiar v. Dorasinga Tevar alias Ocnory Vallaba Temr. 16, B. L. B., 88. 

The portion of that Judgment of their Lordships referred to here was as follows :— 

The arguments now under consideration are founded on the right of a reversioner to 
bring a suit to restrain a widow or other Hindu female in possession from acts of waste, 
although his interest daring her life is future and contingent. Suits of the kind form a very 
special class and have been entertained by the Courts ex-necemtate rei." 

t Special Appeal, No. 748 of 1876, from a decree of R.F. Saunders, Esq., Judge of 
Azamgarh, dat^ the 18th March 1876, reversing a decree of Maulvi Sakhawat Ali, Officiating 
Monsif of Azamgarh, dated the 8th December 1876. n 
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ancient custom to receive. The Officiating Munsif of Azamgarh found in favour 
of the existence of the custom and decreed the Suit. 

The Judge, on appeal by the defendants, held that s. 66 read in connection 
with preceding sections of Act XIX of 1873 was a bar to civil suits seeking to 
establish rights to cesses, unless such rights had been recorded by the Settle* 
ment Officer; and the Judge, without entering into the question of existence 
of the alleged custom, dismissed the suit on the ground that the Settlement 
Officer had not recorded the existence of such rights. 

The High Court remanded the case under s. 354 of Act VIII of 1859, 
over-ruling the Judge as to the inadmissibility of the suit in the following 
order:— 

Mr. Colvin and Munshi Humman Prasad for Appellant. 

Pandit Ajndhia Natk and Mir Ahbar Husain for Bespondent. 

[874] Order. —It has been hold by this Court (H. C. B., N.-W. P., 
1870, p. 425), that a Civil Court is not precluded by the terms of Begulation 
VIII of 1822, s. 9, cl. i, from enquiring into and declaring a right on the part of the 
zamindar to cesses and collections, although not avowed and sanctioned, nor taken 
into account in fixing the Government jama at the time of settlement, notwith¬ 
standing that until so avowed and sanctioned they cannot be collected by the 
zamindar, and there is nothing in the terms of s. 66 of Act XIX of 1873 to a con¬ 
trary effect. The plaintiffs claim the right and the cess on the old custom, and 
this question of custom, which has not been distinctly determined, must be tried 
by the Lower Appellate Court. 

We remand the case for this purpose under s. 354 of Act VIII of 1859, 
and allow.seven days for filing objections to the finding. 

The Judge’s finding on remand having boon in favour of the plaintiff’s 
right and confirmatory of the alleged custom, the High Court decreed the 
appeal in the following judgment ;— 

Wo accept the finding of the Lower Appellate Court, to which no objec¬ 
tions have been preferred, and reverse the decree of the |pwer Appellate Court 
and restore that of the Court of first instance and decree this appeal with costs. 

Appeal allotved. 
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[1 All. 87Q 

APPELLATE CIVIL. 

The mh March, 1877. 

Present : 

Mb. Justice Sfankie, and Mb. Justice Oldfield. 

Sukhai.Defendant 

versus 

Dary ai.Plaintiff."' 

Act VIII of 1859, ss. ii56, 257 —Act XXIII of 1861, ss. 11, 35 — Auction-sale — 
Order caucclling .sale — Ajypeal—Suit to set aside. 

A Munsif having cancelled an auctiou-aale of lauded property on the aolo objection of the 
judgment-debtor that the property realised a low price and the Judge having diamiasod the 
auctiou-purchaaor’s appeal from the said [875] order on the ground that the Munaif had no 
authority to cancel the Side under the terms of s. 257 of Act VIII of 185U, without some irre¬ 
gularity in conducting or publishing the sale being proved, and that the said order must there¬ 
fore be taken to have been piissed under s. 11, Act XXIII of 1861, which iidmits of no appeal by 
the auction-purchaser who was no party to the execution proceedings. Held, that such order 
passed by the Munsif was not a proceeding under s. 11 of Act XXIU of 1861, but an order passed 
uUra vires under s. 2.57 of Act VllI of 1859, and that a suit would lie for its caucelmcnt, 
the finality of an order under ss. 256 and 257 of Act VIII of 1859 depending on its com¬ 
pliance with the terms of those sections. 

The plaintiff, sued for confirmation of an auction-sale and establishment of 
plaintiff ’s right of purchase of a third share of a five biswa zamindari property, 
and for the setting aside of the orders passed on the miscellaneous side by the 
Munsif and the Judge, by which the said auction-sale was declared cancelled. 

The orders on the miscellaneous side referred to were passed on an objection 
preferred by the judgolbnt-debtor in the Munsif’s Court to the effect that the 
property had been sold for an inadequate price. The Munsif held this to be 
sufficient cause for cancelling the auction-sale. The auction-purchaser appealed 
to the Judge, who admitted the invalidity of the Munsif’s order cancelling 
the sale, but ruled that, inasmucli as the Munsif’s order was passed under s. 11 
of Act XXIII of 1861 and not under s. 267 of Act VIII of 1869, under which 
the Munsif assumed that he was acting, no appeal would lie on the part of an 
auction-purchaser who was no party to the decree in execution. The Judge 
accordingly dismissed the appeal on the miscellaneous side, and the auction- 
purchaser brought the suit. The Munsif of Kaimganj dismissed the suit on 
the ground that his order on the miscellaneous side was final under s. 257 of 
Act VIII of 1859, and that under s. 11 of Act XXIII of 1661, no suit would 
lie for setting aside such orders passed in execution of a decree; and further, 
that the auction-purchaser’s right only accrues after the sale has been sanc¬ 
tioned and completed, and that therefore, under s. 32 of Act VIII of 1859, the 
suit could not be heard, as no right had accrued to the plaintiff. The 

* Special Appeal, No. 36 of 1877, from a decree of Pandit Uar Bahai, Subordinate Judge of 
Farukfaabad, dat^the 4thNovambGr 1876, reversing a decree of Maulvi Wajid Ali, Munsif of 
Kaimganj, dated the 11th July J876. «, 
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Subordinate Judge, on appeal by the plaintiff, reversed the Munsif’s decision, hold¬ 
ing that the Munsif had no power under the terms crf^ss. 266 and 257 of Act VIII 
of 1859 to cancel the sale by reason of mere inadequacy of price, and without 
any irregularity in conducting [876] or publishing the sale alleged by the 
judgment-debtor, who sought to sot it aside; that, consequently, as no valid 
final order had been passed by the Munsif under ss. 256 and 257, his order 
must be taken to have been passed under s. 11 of Act XXIIl of 1861, and 
that the suit was maintainable. The Subordinate Judge decreed the plaintiff’s 
appeal. The defendant in special appeal to the High Court impugned the 
Appellate Court’s decision on the ground that the order passed on the mis¬ 
cellaneous side, setting aside the sale, was final, and that no suit would lie for 
its cancelinent. 

Babu Barodha Praaad for Apijellanfc. 

Munshis Siihh limn and Kashi Prasad for Bes])ondent. 

Jud^mdnt.—If this matter rested solely on the plea in si)ocial appeal 
there would be no difficulty in disposing of the case. For if the first Court’s 
order in execution of decree setting aside the sale was final, there could have 
been no appeal to the Judge, and any order made by him might have been 
cancelled under s. 35 of Act XXfll of 1861. But hero the order made by 
the ]\lunsif setting aside the sale was not one that could bo legally made under 
s. 257 of Act VIII of 1859, since no material irregularity in publishing 
or conducting the sale and consequent substantial injury to the objector, by 
reason of the irregularity, were established. The Munsif’s order, therefore, 
setting aside the sale, because the sale price was in|idequato, no material irre¬ 
gularity being proved, was in excess of the power granted to him by tbe 
section. But it was certainly not an order made, as the District Judge assumed 
in miscellaneous appeal, under s. 11 of Act XXIII of 1861, because there was 
no question arising between the parties to the suit which the Munsif was called 
upon to dispose of when he made his order. If it had been such a question, 
thei’o could have been no separate suit. But here the auction-purchaser having 
fulfilled all the conditions of the sale, calls for confirmation, which is refused on 
no legal ground by the Court executing the deci-ee. lie bill bought the property, 
and all that was wanting was a confinnation of his title. If no application of 
a legal character was made to sot aside the salo, tbe Court executing the 
decree, to use the words of the section, shaM confirm the sale. As in this case 
no oWeetion permissible by s. 256 had boon made, tho Court executing the 
[8771 decree was absolutely bound to confirm the sale, and as it did not do so 
but acted in excess of its jurisdiction in refusing to do so, and in cancelling it, 
it appears that the suit will lie. We are justified in this opinion by a decision 
of a Division Bench of this Court of the present appeal, No. 1437 of 1876, 
decided on the 13th March of the present year. We, therefore affirm the 


* In tl^ia ca»e the plaintiS sued to establish his right as auction-purchaser to, and to 
obtain possession of, the property sold • by auction, by setting aside the orders passed on the 
miscellaneous side by the first and Appellate Courts which cancelled the said auction sale. 
The plaintiff added a claim to obtain mesne profits from date of sale to date of possession. 

Tho Lower Courts having on insufficient grounds assumed fraud in the auction sale by 
reason of inadequacy of price and other irrelevant oircumstancos, and having held that the 
orders passed on tho misoellauoous side under ss. 356 and 257 ^ Act VIII of 1859, precluded 
a fresh suit to establish the aijjstion-purobaBor’s right to the property, sale of which was 
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judgment of the Lower Appellate Court and dismiss the appeal with costs. 

Appeal dismissed, 

MOTB8. 

[As to when suit lius At the instance of the auction-purchasor, see also (1880) 3 All. 208 ; 
(1899) 3 C. W. N. 99,] 
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APPELLATE CIVIL. 


The 24th March, 1877. 

PBE8ENT: 

SiE Eobeet Stuaet, Kt., Chief Justice, and Mr, Justice Oldfield. 

Bamanand.Judgment-debtor, Appellant 

versus 

The Bank of Bengal.Decree-holder, Ko8pondent.+ 

Act FIJI of 1859, s. 273—Act XX of 1866, s. 52—Act VIII of 1871, ss. 53, 64, 
55 — Appeal — Execution — Procedure — Kepeal. 

No appeHl lies against orders passed in execution of decrees under Act NX of 18G6, the 
procedure under that Act having been expresscly saved by Act VIll of 1871, which repealed 
Act XX of 1866. 

The judgment-debtor appellant hied the above miscellaneous appeal from an 
order of the Subordinate Judge of Cawnpore under [878] 8. 273 of Act VIII of 
1859, alleging that execution of the decree passed under Act of 1866 was 
barred by limitation according to the provisions of cl. 166, sch. iii. Act VIII of 
1871, and that, on the facts established by the record, the appellant was 
entitled to his discharge from prison, the decree-holder having failed to show 
that appellant was possessed of any property. 

Babu Dtvarka Ndth Mukerji and Shah Asad Alt for Appellant. 

Messrs. liill and Oreemuay for Respondent. 

Judgment :—This is a miscellaneous regular appeal from an order made 
by the Subordinate Judge of Cawnpore in execution of a decree, and a 
pre liminar y objection is taken by the respondent’s counsel that the appeal 
cannot bo lieard inasmuch as no appeal lies from such an order. 

Bonullod, the High Court (PEAKSON and TURNER, JJ.) remanded the case for trial on the 
merits in a judgment of which the following extract is the material portion :— 

“ The order passed by the Munsif on the 10th March 1875, setting aside the sale, and that 
passed by the Judge on the appeal from it on the 5th Juno 1676, did not, it would seem, 
proc^ on the ground of any material irregularity in publishing or conducting the sale, and 
cannot, therefore, in reference to the provisions of s. 257 of Act VllI of 1659 bar the present 
suit, which the plaintiff is entitled to have tried on the merits. He cannot indeed obtain in 
this suit all the relief he asks for; but if ho should succeed in showing that the sale made 
to him was a valid one which should have been confirmed, he would bo entitled to a decree 
annulling the order abovementioued, and declaring his right to obtain from the Munsif an 
order confirming the sale, a certificate of the nature described in s. 269, and delivery of the 
property which was the subject of the sale in the manner provided by s. 363 or s. 264 of Act 
Vm of 1859. ” 

t Miscellanoous Regular ^Appeal, No. 75 of 1876, from an order of Babu Bam KMi 
Chau^ri, Subordinate Judge of Cawnpore, dated the 4th November 1876. 
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The oircnmstanoes appear to be these. The judgment-debtor, being 
indebted to the Bank of Bengal in a very considerable sum, upwards of 
Rs. 76,000, made an agreement for the liquidation of the debt under 
s. 52 of Act XX of 1866* which agreement was duly registered. It is here to be 
observed that although that Act was repealed by Act VIII of 1871, the procedure 
for such cases as the present is thereby expressly saved and is provided by the 
subsequent ss. 53, 54 and 55 of the Act. Under s. 53 of that Act the Bank 
obtained a decree against the judgment-debtor, and as that section provides 
that such a decree may be enforced forthwith under the provisions for the 
enforcement of decrees contained in the Code of Civil Procedure, he was arrested 
under a warrant issued pureuant to s. 273 of Act VIII of 18591 in execution of 
the decree, and on the 23rd of October 1876, ho applied for his discharge under 
8. 8 of Act XXIII of 18611. Subsequently the Bank were called upon to show 
cause, on the 4th November 1876, why they should not proceed against their 
judgment-debtor’s property and he himself be discharged, and such cause having 
been shown to the satisfaction of the Court, the judgment-debtor’s application 
was refused, and he himself sent hack to prison. Against this order, the present 
appeal has been preferred. 


•[See. 52;—Whenever tha obligor and obligee of an obligation ahall agree that in the event 
of the obligation not being duly aatiafled, the amount secured 
Record of agreement that thereby may bo recovered in a summary vray, and shall at the time 
amount secured by an of registering the sivid obligation apply to the Registering Officer 
obligation may be recovered to record the said agreement, the Registering Officer, after 
summarily. making such enquiries as he ma}' think proper shall record such 

agreement at the foot of the endorsement and certificate required 
by B(K!s. 66, and 68, and such record .shall be signed by him and by the obligor, and shall 
be copied into the Register Book No. 1 or No. 6, as the case mav be, and shall be j/mnid/acu! 
evidence of the said agreement.! ' 

teSec. 273:—Any person arrested under a warrant in execution of a decree for money may. 
On what grounds appli- being brought before the Court, apply for his discharge on 
cation for discharge may RTOund that he has no present means of paying the debt, 
be made cither wholly, or m part, or, if possessed of any property, that 

ho is willing to place whatever property he prossosses at the 
Form of application. disopsal of the Court. The application shall contain a full 

account of all property, of whatever nature belonging to the 
applicant, whether in expeetaney or in possession, and whether held exclusively by himself or 
jointly with others, or by others in trust for him (except the nooos.sary wearing apparel of 
himself and his family and necessary implements of his trside), and of the places respectively 
where such property is to bo found, or shall state that with the exception above mentioned, 
Verification. applicant is not possessed of any property and the applica¬ 

tion shall be subscribed and verified by the applicant in the 
manner hereinbefore prescribed for subscribing and verifiving plaints. [Ammended and 
supplemented by Act XXIIt, 1861, s. 8.] 

t£Sec. 8 ;—When a person arrested under a warrant in execution of a decree for money 
shall, on being brought before the Court, apply for his discharge 
Procedure on application on either of the grounds mentioned in Section 273 of Act VIII 
for discharge by a person of 1869, the Court shall examine the applicant in the presence of 
arrested in execution of a the plaintiff or his pleader, as to his then circumstances, 
decree for money. and as to his future means of payment, and shall call upon 

the plaintiff to show cause why he does not proceed against 
any property of which the defendant is possessed, and why the defendant should not bo 
discharged ; and should the plaintiff fail to show such cAiise, the Court may direct the discharge 
of the defendant from custody. Ponding any enquiry which the ' 'ourt inay consider it neces¬ 
sary to make into the allegations of either party, the t!ourt may leave the defendant in the 
custody of the Officer of the Court to whom the service of the warrant was entrusted, on the 
defendant depositing the fees of such Officer, which shall be at the same time daily rate as 
the lowest rate charged in the same Court for serv'ing process; or if the defendant furnish good 
and sufficient STOurity for his appearance at any time when oalledr upon while such enquiry is 
being made, bis surety or sureties undertaking in default Si such appearance to pay the 
amount mentioned in the warranilt the Court may release the defendant on such security.] 
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THE EMPRESS OP INDIA V. 


S. 55 of the’Act of 1866 expressly provides that " there shall be no appeal 
against any decree or order made under ss. 53, [879] 54, or this section.” It 
would thus appear that the preliminary objection taken at the hearing of this 
appeal was well founded. The respondent’s counsel in support of his objection 
•referretl to two Calcutta cases respectively {PeMtion of Pearee Lai 8ahoo, 7 W. 
E. 130; 17 W. R. 512). But to my mind the law is too clear to admit of any 
doubt on the subject, and it is quite unnecessary to refer to any other rulings. 
The objection is, therefore, allowed, and the appeal is dismissed with costs. 

Oldfield, J .—I concur in the proposed order. 

Appeal dismissed. 

NOTBS. 

[ This case was overpoled in (1878) 1 All. 68.1. ] 

[1 All. 879] 

JURISDICTION AS COURT OF REVISION. 

The fiSrd Ami 
Present : 

Mr. Justice Spankie. 

The Empress of India 
versus 

Rameshar Rai. 

Act XLV of IHGO (Indian Penal Code), ss. 192, 193, and 414—Fabricating 
false evidence—Voluntarily assisting in concealing stolen property—Act X of 
1872 (Criminal Proceednre Code), s. 297— Separate offences. 

Whore the petitioner wais oonvieted of having voluntarily assisted in concsealing stolon 
railway pins in a certain person’s house and field, with a view to having such innocent person 
punished as an offender, hell, that the Magistrate was right in convicting and punishing the 
petitioner for the two separate offences of fabricating false evidence for use in a stage of a judicial 
proceeding under s. 193 of the Indian Penal Code, and of voluntarily assisting in concealing 
stolen property under s. 444, Indian Penal Code. 

Mr. a. E. C. Casey, Assistant Magistrate of the first class, stationed at 
Ghazipur, convicted a zamindar, Rameshar Rai, of having employed one Musam- 
mat Bhagi Bindin to secrete stolen railway pins in the godown and fields of 
Rameshar Rai’s enemy Sedari, for the purpose of implicating the said Sedari 
as the thief. 

The Assistant Magistrate convicted Rameshar Rai of fabricating false evi¬ 
dence for the purpose of being used in a stage of a judicial proceeding, and under 
8. 193, Indian Panal Code, sentenced Rameshar Rai to two years’ rigorous 
imprisonment and to pay a fine of Rs. 50, or in default, to be further rigorously 
imprisoned for six months, and on the same facts the Assistant Magistrate 
found Rameshar Rai guilty of the additional offence of voluntarily assisting in 
concealing stolen property, and sentenced him under s. 414 [880] Indian Penal 
Code, to a further term .of two years’ rigorous imprisonment and to pay a fine 
of Rs. 50, or in default, to be rigorously imprisoned for an additional term of 
six months, the second sentence to commence on expiration of the first. 
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Bameshar Bai’s appeal to the Judge of Gaziphur having been dismissed 
on the merits, the prisoner applied to the High Court under s. 297 of the Code 
of Criminal Procedure, to revise the above sentences on the ground that on 
the facts found but one offence had been committed, and that the conviction of 
the prisoner for separate offences, under ss. 193 and 414, of the Indian Penal 
Code was illegal. 

Mr. Colvin for the Petitioner. 

The Court (Spankie, J.) delivered the following Judgment:— 

It is admitted that the pins were stolen property. It was brought home 
to the prisoner, Bameshar Bai, that he had voluntarily assisted in conceal¬ 
ing, or disposing of or making away with this property which he knew, or had 
reason to believe, to be stolen property, and he was punished for this offence. 
He also is found to have concealed the property in the field of one Sedari, an 
enemy of his own, with a view that it might be found in his (Sedan’s) house 
and field, and that he might be apprehended and charged with the theft. There 
is also a strong presumption that he instigated one Bhagi to conceal pins in 
Sedan's house, it is argued that if tlie disposal of the property was committed 
with the object of placing it, or causing to be placed, in Sedari’s field to bring 
him into trouble, one offence only and not two distinct offences were committed. 
But I cannot accept this view of the case. It may be that the Magistrate was 
of opinion that there was not sufficient evidence to show' that the otTence fell 
under s. 411, viz., that there was a dishonest I'eceiving of stolon property with¬ 
in the meaning of tljo word “ dishonesty as defined in the Penal Code. He 
therefore applied s. 414. In the commission of an offence under this section, it is 
sufficient that the accused be proved to have voluntarily assisted in concealing, 
disposing of, or making away, with property, whi<^h he knew, or had reason 
to believe, was stolen property. The fact that he did so, [381] convicts him 
of an offence against property under chapter xvii of the Penal Code. He 
may then, or at the time, have entertained the idea that by placing it where 
he did, he would cause evidence to be found whereby he hoped that Sedari 
might be convicted of the theft of the property so concealed by him. But 
he nevertheless committed an offence under s. 414 of the Code against the 
property. Also he fulfilled the condition of the offence as defined in that 
section. It did not matter where he concealed it. He should not have con¬ 
cealed it at all, or caused it to be concealed voluntarily, either in Sedari’s house 
or land, or elsewhere, if he knew or had reason to believe that it was stolen 
property. 

In concealing it as he did in Sedari’s field, with the intention found by the 
Magistrate, the prisoner committed another and distinct offence against public 
justice under chapter xi of the Penal Code, as he intentionally fabricated false 
evidence to be used in a judicial proceeding. He was punished under s. 193. 
The offence possibly was one more nearly coming under s. 195 of the Penal 
Code. There could be no doubt that in hiding the pins in Sedari’s field intend¬ 
ing that they might be found and that the circumstance of their being found in 
Shari’s field might appear in a judicial proceeding, and that this circumstance 
might lead the Magistrate to believe that he, Sedari, had been connected with 
the theft, under s. 192 would be and is fabricating false evidence, and is a distinct 
offence from the offence of voluntarily assisting in disposing of the stolen 
property. I see no reason to interfere, and dismiss the petition. 

Petition dismissed. 

* “ Whoever does anything with the intention of causing i^rongful gain to one person or 
wrongful loss to another person iff said to do that thing dishonestly." 
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BADBI PBASAD V. 


[1 All. SBl] 

FULL BENCH. 


The 12th April, 1877. 

Pbesent : 

Sir Egbert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Turner, Mr. Justice Spankie, and Mr. Justice Oldfield. 

Badri Prasad.Plaintiff 

versus 

Muhammad Yusuf and another.Defendants.'" 

Adjudication of right—Binding on parties to proceedings—Act VIIl of 

1859,-s. 246 — Claimant—Conclusive order—Defendant in possession — 
Limitation — Objector—Suit to establish right — Title. 

1:862] In a suit brought by plaintiff to establish his right as auction-purchasor to certain 
immoveable property sold in execution of a decree, under the provisions of a. 216 of Act VIII 
of 1859, disallowing the claim of the objector—represented by the defendant—and adjudging 
the property attached to be that of the judgment-debtor, represented by the plaintiff—the 
said order not having been set aside in a regular suit by the defendant- Held (by a majority 
of the Full Court) that an order passed under the provisions of s. 246 of Act VIIl of 1859, 
unless over-ruled in a regular suit brought within the statutory eriod, is binding on all 
persons who are parties to it, and is conclusive. 

Pearson J. per contra, s. 246 of Act VIIl of 1869 provides for an adjudication of 
proprietary right on the basis of possession, but the matter is not “ res jttdicaia" as to matters 
in dispute between decree-holder and claimant, unless the party against whom an order is 
passed under s- 246 of Act VIIl of 1859 fails to bring a regular suit to establish his right. In 
the case mentioned in the order of reference as apparently conflicting with the above view, 
there had been no adjudication on the basis of possession by the Court passing an order under 
B. 246 of Act VIIl of 1869, and the defendant in possession was therefore, at liberty to assert 
his proprietary title against the lien sot up by plaintiff under the said order passed without 
jurisdiction on the miscellaneous side 

The following are the^natters of fact out of which the Full Bench ruling in this 
case arises. On the 8th March 1866, one Imam-ud-din got his name entered 
in the revenue records as half sharer of a grove near Aligarh, one BahimBakhsh 
claiming to be the other half sharer. 

Subsequently lmam-ud*din's right to a half share of the grove was attached, 
and upon this attachment Eahim Bakhsh appeared as an objector under s. 246 
of-Act VIIl of 1859, claiming the whole interest in the grove, and repudiating 
Imam-ud-din’s right to, or possession of, any portion of the property. 

The Munsif of Aligarh on the 30th April 1870, under s. 246 of Act VIII of 
1859, disallowed Eahim Bakhsh's claim to the share of Imam-ud-din, in an 
order, of which the following is a translation. 

• Special Appeal, No. 423 of 187G from a decree of H. M. Chase, Esq., Judge of Aligarh, 
dated the 8<h March 1876, reversing a decree of Munshi Kishen Dyal, Munsif of Aligarh, dated 
the 22ad June 1676. ^ 

i 
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“Whereas the Fatwari has submitted the Nikasi papers of the year 1273 
Fasli, wherein the name of Imam-ud-din, son of Man-ul-la appears, though not 
very clearly, and whereas in support thereof it is proved by copies of documents, 
and the parol evidence of the Fatwari, that the judgment-debtor, as represen¬ 
tative of Man-ul-la, hold possession of haK the grove in dispute which is under 
attachment; it is ordered that the claim preferred in respect to the matter in 
dispute be disallowed with costs to be borne by the objector." 

[888] The said share was, on the 30th May 1870, put up to sale and 
purchased by Badri Prasad, present plaintiff, and the auction-purchaser was 
put in possession, after confirmation of the sale, on the 4th July 1870. 

Subsequently, Eahim Bakhsh’s alleged rights in the whole grove were 
attached in execution of another decree. The said rights were, on the 19th 
July 1870, purchased at a court sale by the defendants, who were put in posses¬ 
sion on the 25 February 1871. On the 20th Septemi)er following, the plain¬ 
tiff, Badri Prasad, petitioned the Munsif’s Court, pointing out that he had 
been put in possession as auction-purchaser of Imam-ud-din’s share in the 
grove under a Court certificate, and urging that, therefore, the defendants as 
subsequent auction purchasers of Rahim Bakhsh’s alleged rights in the whole 
grove ought not to be certified to hold possession under the said sale of more 
than half the grove, or what constituted Rahim Bakhsh’s real rights therein. 
The Munsif passed an order on the said petition, recording that Badri Prasad’s 
possession by right of purchase of Imam-ud-din’s share, prior to sale of 
Rahim Bakhsh’s interests, could in no wise be affected by the purchase made of 
the alleged rights of Rahim Bakhsh. The defendants, having realized the rent 
of the grove, succeeded in getting the Settlement Officer, on the 26th May 1874, 
to record their actual possession over the whole grove, qualifying the defendant’s 
possession as to half by the mention that it was ^eld on behalf of Badri Prasad, 
who was referred to the Civil Court to obtain enjoyment of his right. 

Badri Prasad, accordingly, sued in the Munsif's Court to establish his right, 
among other things, to possession of half of three bighas out of the four bighas 
and six biswas, the area of the grove. The defendants pleaded in answer to the 
suit that the whole estate was owned and possessed by Rahim Bakhsh and 
sold in execution of the decree obtained against himi that defendants being the 
auction-purchasers under that decree, the plaintiff could not succeed in disturb¬ 
ing defendants’ possession without suing to set aside the said auction sale, and 
that such suit would be barred by limitation, more than a year having elapsed 
between the date of auction sale and date of suit; that the suit was also beyond 
time by reason of Imam-ud-din’s C384] never having had any interest in, or 
possession of, the property, and finally that the order of the 30th April 1870 was 
neither binding on defendants nor conclusive, because it was based on mere 
entries in revenue records without regard to actual possession, and because 
defendants had obtained possession of the whole rights purchased before the 
said order had become final. The Munsif held that the order was final and 
conclusive, uuless sot aside in a regular suit brought within a year by Rahim 
Bakhsh, or his representatives, and that no such suit having been brought, it 
was not oi}en to the defendants to question the adjudication of right involved 
in the said order as between the parties to the present suit. On the merits the 
Munsif found that Imam-ud-din had l)eon in proprietary possession of half the 
grove, and that the plaintiff as his representative was entitled to the property 
in suit. 

On appeal by defendants, the District Judge of«Aligarh held that the plain¬ 
tiff having merely purchased the alleged rights of Imam-ud-din in the land. 
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and having sued for a declaration of right and possession, the plaintiff was 
bound to prove his title to the property, which as against the defendants, who 
were in possession, was not conferred by the Munsif’s order, the Judge allowed 
nevertheless that such an order on the miscellaneous side would be binding, 
unless reversed in a regular suit, on a party not in possession, the fact of posses¬ 
sion constituting an exception to the rule, and the Judge accordingly decreed 
the defendant’s appeal, and remanded the case under s. 351 of Act VIII of 1859 
to the Court of First Instance for a finding as to the nature and extent of Imam- 
ud-din's rights, purchased by the plaintiff. 

The plaintiff, thereupon, appealed to the High Court on the principal 
ground that the Judge had erred in his construction of the effect of an order 
passed under s. 246 of Act VIII of 1859 upon the rights of parties to such 
miscellaneous proceedings. 

The Division Bench of the High Court (STUART, C.J., and TURNER, J.) 
referred the question contained in the subjoined order of reference to the Full 
Bench :—" We are inclined to think that when a Court executing a decree .has 
investigated a claim under s. 246 and determined it against an objector, tlie 
decision is fin:«J, and binds the objector’s right, unless, within the time limited, 
he sues to establish his right. As such a ruling would apparently [388]conflict 
with the decision in special appeal No. 751 of 1874, we refer the question to the 
Full Bench.” 

Babu8.4pro/cosh Chander Makerji, Jogendro Nath CJuiudhri, V&nAit Ajoflhia 
Nath and Lala Kamprasad for Appellant. 

Messrs. Boss, Mahviad, the Junior Government Pleader (Babu Dwarka 
Nath Banerji), Munshi Hanwnian Prasad, and Pandit Biskanibftar Nath for 
Bespondents. 

The following Judgments were delivered by the Court:— 

Turner, J. (Stuart, C.J., Spankie and Oldfield, ,TJ. concurrhig). 

The 246th section of the Code of Civil Procedure declares that when a 
claim is made to immoveable property attached in execution of a decree as not 
liable to be sold in execution of a decree against the defendant, the Court shall, 
subject to the proviso contained in the next succeeding section, proceed to 
investigate it, and if it shall appear tliat tlie property was in the possession of 
the party against whom execution is sought, as his own property, at the time 
when the property was attached, the Court shall disallow the application. 
This follows the clause out of which the question before the Court arises. 
The order which shall be passed by the Court under this section shall not be 
subject to appeal, but the party against whom the order may be given, shall be 
at liberty to bring a suit to establish his right, and the Ijimitation Act prescribes 
that such a suit must lie brought within one year from the date of the order. 

Two questions were principally raised at the hearing, one as to the effect 
of the order, the other as to the pertinency of the enquiry, whether the order 
was passed on a correct decision of the issue as to possession. 

Now it appears to us that when an enquiry has been duly held under 
s. 246, and an order passed thereon, so long as the order remains unquestioned 
by the procedure directed in the Code, it is as final and conclusive on ^1 persons 
who are parties to it as any other final order or decree' of a Court of Justice. 
Until it [ 886 ] has been over-ruled in a regular suitv brought in virtue of the 
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permission expressly given by the Code, no Court is at liberty afterwards to go 
behind the order, and inquire whether the 0001 ^;, which disallowed the objection, 
had correctly appreciated the evidence as to jxissession, or hod come to the con¬ 
clusion erroneously, that possession was with the judgment-debtor. Conse¬ 
quently, at the hearing, we expressed our opinion that it was immaterial to 
the determination of the question submitted to us, whether or not the Court 
which had investigated tlie claim had formed an erroneous judgment on the 
question of possession. 

The effect of the order cannot l)o affected by the propriety, or otlierwise, 
of the decision at which the Court, which investigated the claim, arrived as to 
tlie fact of possession. 

We proceed, then to consider what is the effect of the order. Inasmuch as 
the Code declares that, in the suit brought to contest it, the claimant must prove 
his right, we understand the Legislature to have intended that the order until 
reversed is conclusive as to right. 

It is not a novelty in Indian law that i)osso8sion, which is primd facie 
evidence of title, should be accepted as justifying a record of title unless and 
utitil the record is amendotl in pursuance of a decree obtained in a regular suit 
brought within a limited time. 

Thus Settlement OHicors, when engaged in preparing the record of rights 
under Eegulation VII of 1822, were directed to enquire into present or very re¬ 
cent possession, and to frame their record in accordance with the result of that 
enquiry, and if the parties affected appear before them, and an award is made, 
that award is final and conclusive, unless, within three years from the date of 
the award, the ])arty who is aggrieved by it, institiies a regular suit to question 
it. We arc unable to distinguish t)io principle on which the case cited at the 
argument was decided from tlie principle which should guide the Court in 
’ determining the point now before it. It apiiears not unreasonable that, to 
give some little security to titles which, in this country, are exposed to much 
peril, as titles derived from auction sales in execution of a decree, the Legis¬ 
lature should have required any person who makes a claim to attach property, 
[387] to come in within a limited time, and vindicate his rights if ho have any, 
or thereafter to bo barred from asserting them. 

The argument that limitation does not apply to a defendant is not in our 
opinion pertinent. The question is, whether or not the defendant is not bound 
by an order which he did not contest within the time allowed by lavr. In our 
judgment, having failed to prove his right within that time, he is precluded 
from asserting it, by an order which has become final. 

Pearson, J. —“ The finding of the Court, under s. 246 of Act VIII of 1859, 
whether the attached property is in the possession of the party against wliom 
execution of decree is sought, as his own property and not on account of any 
other person, or is in the possession of some other iierson in trust for him, or in 
the occupancy of ryots or cultivators or other persons paying rent to him, or 
whether it is not in his possession or in the possession of some other person in 
trust for him, or in the occupancy of ryots or cultivators paying rent to him, or 
that being in his possession, it is not so on his own account, or as his own pro¬ 
perty, but on account of, or in trust for, some other person, appears to me to be 
an adjudication of proprietary right on the basis of possession. The order which 
may lie passed on such finding is declared not to l)o sujiject to appeal, and would 
not, I conceive, be contestaj>le at all, but for the express iienuission which is 
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given by the concluding words of the section to the party against whom an order 
may be given to bring a suit to establish his right. Those words show that the 
matter in dispute between the decree-holder and the claimant is not, by reason 
of the finding and order under s. 246, so absolutely a rea judicata as not to be 
open to re-adjudication in a suit brought by the pai'ty against whom the order 
was passed to establish his right. But in the event of no such suit being 
brought, the matter in dispute must bo held to have been finally disposed of by 
the finding and order under s. 246, and to be absolutely a irjs judicata." 

The learned Judge then distinguished the circumstances of the present case 
from those in special appeal No. 761 of 1874, in which as the judgment 
continued “ there had been no adjudication on [388] the basis of possession, in 
respect of the proprietary right in the property, winch therefore could not be 
regarded as a res judicata; while the order disallowing the claim on tho ground 
of a lien was beyond tho scope of the Muusif’s jurisdiction under the section.” 

The Division Bench (Stuart, C.J., and Turner, J.,) made the following 
order :—In accordance with tho ruling of tlio majority of the Full Bench of this 
Court, we must allow the apjKJal, and reversing tho doci’ec of the lower 
Appellate Court restore that of the Court, of First Instance, with costs. 

Decree reversed. 


NOTB8. 

[CLIIM PBOCfiEOlNGS ON ATTACHMENT-UNSUCCESSFUL PARTY BOUND— 

(1885) 8 Mud. 60fi: (1897) 22 Boin. 640; (1881) 9 Bom. .‘55; (1893) 18 Bom. 260; 
(1889) 14 Bom. 372 ; (1893) 20 Bom. 270. 

As regards mortgage decrees, xee, (1897) 1 C. W. N., 701; (1879) 2 All. 466. 

The fact that the decree is subsequently satisfied, docs not ixutke any difieroncu :—(1878) 
1 All. 541. 

The persons bound arc, however, only those who were parties to the proceedings ;—(1896) 
18 AU. 413 6 A. W. N„ 129; (1897) 22 Bom. 875.] 
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APPELLATE CIVIL. 


The 20th April, 1877. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Pearson. 


Agra Savings Bank, Limited.Defendant 

versus 

Sri Ram Mittor.Plaintiff. 


Act XXIIl of 1861, s. 11—Barred suit—Excess jjayntent made by 
mistake in execution of decree — Jtirisdiciiiy^—Small Cause 
Court—Suit in nature of damages. 

Where tho plaintiff sued defondaut in a Civil Court for recovery of a sum lUleged to have 
been paid by plaintiff to defendant under a mistake, in excess of tho sum due in satisfaction 
of a decree of tho Small Cause Court—HeW by STUART, C.J., PEARSON, J., dmentmg, that 

• Special Appeal, No. 1408 of 1876 from a docroo of H. Lushington, Esq., Judge of 
Allahabad, dated tho 6th September 1876, reversing a decree of Bubu Mritonjoy Mukorii, 
Munsif of Allahabad, dated the 2lst June 1876. 
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Huch a suit was in the nature of one for damages cognizable by the CJourt of Small Oauses, 
and was not barred by the terms of s. 11 of Act XXIII of 1861, the question involved in the 
claim not being one which could properly arise in execution proceedings, that must bo 
oonftned to matters embraced in the decree passed between the parties to the suit. 

The plaintiff in this case sued the defendant for the recovery of a sum realized 
by defendant in excess of the decree against plaintiff which defendant had 
executed in the Small Cause Court; the cause of action alleged in the plaint 
was the discovery by plaintiff of the mistake he had made in paying interest 
not provided for in the decree. The Munsif dismissed the suit on the ground 
[389] that it was baned by the terms of s. 31 of the Act XXIII of 1861, being 
a question relating to the execution of decree between the parties to the suit 
in which the decree was passed. On plaintiff’s appeal to the Judge, the Judge 
decreed the appeal, liolding that the question involved in the suit was not one 
which could be raised in execution of decree, inasmuch as questions under s. 11 
of Act XXIII of 3861, must relate to matters comprised in the decree, and the 
decree being silent as to interest, the claim for the recovery of such amount 
paid under a mistake was properly brought by a suit in the Civil Court. The 
defendant, in siiecial appeal before the High Court contended that the claim 
was of the nature of suit cognizable by the Small Cause Coui't, and that the 
Civil Court, therefore had no jurisdiction over the subject-matter of the claim, 
and secondly, that the plaintiff having unsuccessfully claimed the refund in the 
execution department under s. 11 of Act XXIII of 1861, the suit was barred. 

A Division Bench of the High Court, while agreeing in their decree 
dismissing the suit, arrived at such conclusion on different grounds detailed in 
the following jud^mentB delivej'ed by the Court:— 

Mr. Wollaston for Appellant. ^ 

The Junior Government Pleadoi' (Bahu Dv'orka Nath Banerji) and Lala 
Ham Prasad for Eospondent. 

Pearson, J.— I am of opinion that the suit is banned by tlie provisions of 
s. 11 of Act XXIII of 1861. The money now claimed by the plaintiff’ in this 
suit was claimed and realized from him in execution of a decree which the 
defendant had obtained from the Small Cause Court. Whether it was rightly 
BO claimable and realizable was a question to be determined by the Court 
executing the decree, and cannot bo made tlie subject of a separate suit. The 
precedent cited * by the lower Ap])ollate Court in support of the contrary 
opinion does not support it. I need not [390] discuss the other questions raised 
by the pleas in appeal. The api)eal should in my opinion be decreed with 
costs, the lower Appellate Court’s decree being reversed, and that of the Court 
of First Instance being restored. 

Stuart, C.J.—The impression made upon me at the hearing of this 
appeal was that, contrary to my sense of justice, we were bound to hold that 
the suit was barred by s. 11 of Act XXIII of 1861; I say contrary to my sense 
of justice, for it seemed to be monstrous tliat the law should forbid a remedy 
in such a case as this when money had been paid in excess of a decree by 
mistake, and only because, by inadvertence or otherwise, the blunder had been 
omitted to be noticed in the execution department, yet the language of s. 11 
seemed to me to exclude all recovery by separate suit, when it says “ all 
questions regarding the amount of any mesne profits, which by the terms of 
the decree may have been reserved for adjustment in the execution of the 

* 4 6. Ij. B., 111.—Ekowri Singh and others versus Bijay Nath Chattapodhya. 

Beo also Kunhi Moidin Kuttisversus Bamcn (Jnni, I. L. B., Mad> 1., p. 20S. 
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decree, or of any mesne profits or interest, which may be payable in respect of 
the subject-matter of a suit between the date of the suit and execution of the 
decree, as well as questions relating to sums alleged to have been paid in 
discharge or satisfaction of the decree or the like, and any other questions 
arising between the parties to the suit in which the decree was passed, and 
relating to the execution of the decree, shall be determined by order of the 
Court executing the decree, and not by separate suit, and the question before 
us appeared to be one relating to a sura which had been paid in discharge, or 
satisfaction of the decree, or the like, and was also a question relating to the 
execution of a decree. 

But on reconsideration, I have amved at the conclusion that such is not 
a right application of s. IJ to tlie present case, and that, tliereforo, we need 
not do injustice in deference to a literal and arbitrary construction of that 
section. The provisions of s. 11, should, 1 think, be confined to inattei*s within 
limits of, and not outside, the decree, and money paid in excess of the amount 
decreed is, in my opinion, a matter outside tlio decree. 

I have looked into the records in this case, and I find that tlie amount 
due under the decree was Es. filfi-S-S, but that by mistake the amount 
actually recovered was Rs. 592-11-0, the diffei*ence in tSM] excess, Es. 76-2-9, 
being tlie sum now sued for. These figures do not appear to bo disputed, and 
they show tliat Rs. 76-2-9 not only never formed any iwrtion of the decree, 
but could in no eoustruction of it, Imj items connected with it. It was simply 
a sum of money that was improperly, erroneously, and illegally obtained under 
the guise of the process of execution, and with regard to wliich no order could 
be made in the execution department. The present suit was, therefore, the 
necessary remedy. These views I find are supported by two Calcutta rulings, 
in which it is laid down that s. 11 of Act XXIIl of 1861, does not enable any 
party to recover in execution anything, except that wliicli has been given by 
the decree, and tliat tlie “ question ” as used in s. 11 must relate to something 
comprised in the decree, and that any other cannot be a question relating to 
its execution, Elkonri Sing and others v. liijay Nath ChaltajHidhya (4 B. L. E., 
Ap. C., Ill), following Haromohan Chatidhrani v. Dhuniari Chaudhraniil B. L. 
E., Ap. C., 135). It is truo that the ruling apjwars to bo opposed to a full 
bench decision of the Madras High Court, Arunchilla Pillai v. Apava Pillai 
(3 Mad., H. C. R., 188), by a majority of three .ludges to two, but, for myself, 
I prefer the reasoning of the Chief Justice (Sir C. Scotland, C.J.) and 
Mr. Justice Inneb, which, so far as it goes, is in accordance with the principle of 
construction recognized by the Calcutta ruling to which I referred. 

Eespecting, therefore, the competency of this suit, J agree with the Zilla 
Judge. But I differ from him when he says that the suit is cognizable by the 
Civil and not by the Small Cause Court, for in my judgment, the claim is in 
the nature of damages within the meaning of s. 6 of Act XI of 1865, and this 
conclusion seems to be in conformity with .several Calcutta rulings (2 B. L. E., 
Ap. C., 172; 2 B. S. N., 13 and 10, W. R. 75; and 9 W. E. 336). 

I would, therefore, annul the Judgment of the Lower Appellate Court, and 
dismiss the suit on the ground of want of jurisdiction, but without prejudice 
to the plaintiff suing in the Bmall Cause Court, and for that purpose direct the 
plaint to be returned to him. it is unnecessary to say anything as to the plea 
of limitation. 

Decree reversed. 

NOTES. 

[This case was diiiented from in (1878) 2 All. 61 F. B,f see also (1882) 6 All. Qi.J 
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The 2nd May, 1877, 

Pbeseni : 

Sm Bobebt STtJABT, Kt., Chief Justice and Mr. Justice Oldfield. 

Basant Bam.Plaintiff 

veratis 

Eolahal and others.Defendants.'* 

Act XXIII of 1861, s. 4 — Defendants not all within junsdiction — 
Bankruptcy of acceptor of imndi — Holders' option. 

In a suit on a hundi payable at Calcutta, the acceptor there having become bankrupt 
before the hundi reached maturity, brought by the holder in the place where the hundi was 
drawn against the two partners of the firm that drew the hundi, and ako tho acceptor, 
who resided at the time of suit, beyond tho local jurisdiction of the Court passing the decree, 
the lower Appellate Court having dismissed tho suit on the ground that tho Court of tho First 
Instance oould not without tho sanction provided by s. 4t of Act XXIU of 1861 pass a decree 
against the defendant who resided beyond its jurisdiction. Held, following the English law, 
that it was not necessary to sue tho bankrupt defendant, and that tho holder of a hundi is 
not bound, in the event of its dishonour, to sue all tho parties liable under it, but may select 
any one or more of them. 

The plaintiff in this case was the payee of a hundi drawn by two of the 
defendants who resided at Basti, on the third defendant, Bam Eishen, who 
managed a branch of the hrm at Calcutta. After due presentation and accept* 
ance of the hundi by the third defendant at Calcutta, the latter became 
insolvent before the hundi matured. The payee of the hundi, accordingly, sued 
all three defendants for the recovery of the amount which he had paid to the 
first and second defendants on obtaining the said hundi. 

All three defendants pleaded that, plaintiff having sold the himdi could no 
longer sue on it, that the suit was barred by limitation, and that the suit as 
brought, was not cognizable by the Munsif’s Court. The Munsif, finding that 
the hundi had not been paid, and that the three defendants carried on the 
same business together within his jurisdiction, decreed the suit against them. 
The Subordinate Ju^e of Gorakhpur, on appeal by the defendants, held, that 
inasmuch as the third defendant did not reside within the local jurisdiction 
of the Munsif’s Court, the Munsif was not competent to pass a decree against 

* Speoial Appeal, No. 1364 of 1876, from a deeroe of Maulvi Sultan Hasau, Subordinate 
Judge of Gorakhpur, dated tho ii4th August 1876, reversing a docroo of Maulvi Muhammad 
Kamil, Munsif of Basti, dated the 26th March 1876. 

tISeo. 4:—^If in any suit there are more defendants than one, and at the date of the institution 

of thesuitaU the defendants shall not reside withmthe jurisdiction 
In what Oourt a suit of the Court in which the suit is brought, but one or more of the 
against several defendants defendants shall reside within such Jurisdiction the suit g>iaif 
may be brou^t. not be rejected by reason of all the defendants not 

within the jurisdiction of the Court in which the suit is brought 
but the Dietriot Court, if the suit is pending in any Court subordinate to sudt Court, or^e 
Buddet Court, may order that the suit be heard in any Court subordinate to such Sadder ox 
District Oourt, and oompetent uFiespect of the value of the suit to tty the same.] , 
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all three defendants, without obtaining the [898] permission of the District 
Court, within the limits of which the third defendant resided. The Subordinate 
Judge, accordingly, dismissed the suit as brought. The plaintiff preferred a 
special appeal to the High Court, on the ground that all the three defendants 
l^ing engaged in a joint business within the jurisdiction of the Court of First 
Instance, the suit -was properly brought in the Court of the Munsif, and that 
even if, by reason of the third defendant’s residing beyond the jurisdiction of 
that Court, the Munsif had no power to pass a decree against all three 
defendants, yet that this defect did not warrant the Subordinate Judge in 
dismissing the suit altogether. 

The Senior Government Pleader (LaJa Juala Prasad), Munshi Hamiman 
Prasad and Mir Zahur Husain for Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banarji) for 
Bespondent. 

Judgment :—If it had been necessary to make Bam Kishen a defendant in 
this case, the procedure should have been as provided by s. 4 of Act XXIII of 
1861, and the sanction of the proper Court in Calcutta obtained, but we do not 
consider that it was necessary to implead him at all even if he had not declared 
his bankruptcy, which it appears he did, when the hundi was presented to him 
for payment. The holder of a hundi, or, in other words, of a bill or note, is not 
bound, in the event of its dishonour, to sue all the parties liable to him under it, 
but he may, at his option, select his defendant or defendants, as he may judge 
best for recovery of the money. This is the law of England, where, although 
the holder of a bill may have issued the writs, or a writ, against all or any of 
his debtors, he is not bound to sign judgment against them all, but may select 
any one or more of them, and I am not aware that the law is different here. 
Besides, in the present case, the two defendants, Kolahal Ham and Gobind 
Bam, were those who got the whole Ks. 600 from the plaintiff, and it would 
have been sufficient to have proceeded against them, and to have left their 
bankrupt representatives in Calcutta alone, especially as his declared bank* 
ruptcy, which was tantamount of itself to a refusal to pay, gave the plaintiff a 
cause of action against the other two. This view of the law also avoids objec¬ 
tion on the ground of misjoinder. 

[3H] We set aside the decrees of both the lower Coiirts, and remand the 
cause under s. 351 of Act VIII of 1859, for trial of the suit on its merits 
against the two defendants, Kolahal Bam and Gobind Bam, for the whole 
amount claimed under the hundi. The costs of this appeal to abide the result. 

Decree reversed and ease remanded. 
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APPELLATE CIVIL. 
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The 9th May, 1877, 

Present: 

Mr. Justice Spankie and Mb. Justice Oldfiei >. 

Sital and another.Defendants 

versm 

Madho.Plaintiff. * 


Act not done void—Exclusive gift — Father’s powers—Hindu law — 

Mitakshara—Implied prohibition — Self-acquired immoveable property 
—Son’s rights —Smriti Chandrika—Spiriltial responsibility. 

A Hindu son, subject to the Mitakshara law of iuberitanco, sued to obtain a declaratory 
decree for a moiety of a house which the father had conveyed by deed of gift to plaintiff’s 
brother, being the self-acquired immoveable property of his father, on the ground that, under 
the Hindu law, a f.ather is not permitted to make a gift of immoveable property to one son 
to the injury of the other .—Held (reviewing all the authorijilos and precedents on the sirbject) 
that although prohibition of such a gift, on moral or spiritual grounds, may be implied by the 
texts of Hindu law, yet, whore it is not declared that there is absolutely no power to do such 
acts, those acts, if done ate not necessarily void, and that, therefore, an exclusive gift to one 
son by the father of self-acquired immoveable property is not illegal. 

Pandit Ajudhia Nath and Babu Baroda Prasad for Appellants. 

The Senior Government Pleader (Lala Juala Prasad) and Munshi 
Hanuman Prasad for Eespondent. 

The facts of the case out of which the present appeal arose, and was decreed 
by the High Court, will be found fully set forth in the Court’s Judgment which 
was delivered by 

Spankie, J. —^The plaintiff and defendant, Sadho, in this suit are the sons 
of one Sital, also a defendant. 

The property in dispute is a dwelling-house purchased by Sital in 1861, 
and transferred by gift on the 13th September 1876, by him to Sadho. 

[895] The plaintiff sues to avoid the deed of gift in favour of Sadho, and 
claims a declaratory decree for a moiety of the house, on the ground that his 
father was not permitted by the Hindu law to make a gift of immoveable 
property to one son to the injury of the other. 


*Bpeoial Appeal, No. 908 of 1877, from a decree of H. Luahington, Esq., Judge of 
dated the 10th December 1876, affirming a decree of Babu Mritonjoy Mukerji, 
MtitiBif of Allahabad, dated the 4th July 1876. 
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The defendant Sadho contends that the plaint discloses no ground of action, 
and the property in suit having been acquired by Sital, he was at liberty to 
dispose of it as he pleased. 

The Munsif held that, if the Hindu law did not allow the gift, the plaintiff 
had good cause of action. On the point of law it was not necessary to express 
an opinion, as the High Court determined it, laying down that the exclusive gift 
of self-acquired property to one son, when there were other sons, is illegal, 
Mahasukh v. Budri (H. C. R., N.-W. P., 1869, 57). 

In appeal the Judge affirmed the decree, holding himself bound by the 
precedent cited by the Munsif (H. 0. B., N.-W. P., 1869, 67), and believing that 
it represented the commonly received doctrine in these provinces, though the 
Calcutta Court had taken a diametrically opposite view of the law (10 W. B., 
247, Bawa Misr v. Baja Bishm Prokash Narain Singh). 

The defendant in special appeal urges, as in the first Court, that the pro¬ 
perty having been self-acquired by Sital, he was quite competent to make a gift 
of it in favour of one son, to the exclusion of the other. 

The case cited as having been determined by this Court refers to no 
authority expressly. The learned Judges observe that the texts of the law 
support the doctrine that a man’s immoveable property, although self-acquired, 
is not within his power of disposal so absolutely, by gift in his lifetime, as to 
enable him to give it all to one son, or grandson, in exclusion of the rest. The 
Court also remarked that they had not to deal with the case of an unequal divi¬ 
sion of immoveable property, for the gift was an exclusive gift; as the learned 
Judges do not cite their authorities, we do not consider ourselves bound by 
the decision. 

[896] The learned pleader for the appellant. Pandit Ajudhia Nath, referred 
to various authorities and precedents of this, and the Presidency Court. Some 
of the cases cited* are not absolutely conclusive on the point before us. The 
judgment of the judicial committee of the Privy Council in Bungama, appellant, 
V. Atchama respondent (4, Moo. I, A., p. l), determined a question relative to 
a second adoption of a son, the first adopted son being still alive. It appears, 
however, to recognise the competency of a father to dispose of property that 
was not ancestral, by an act “ inter vivos ” without the consent of all his sons, 
and so far the principle would extend to the case before us, the other case cited 
Nana Narain Boo, appellant v. Huree Punth Bhao, Sree Newas Boo, and Bal~ 
want Bao, respondents (9, Moo. I. A. 96), does not touch the matter now in 
dispute. It establishes a will which disposed of the testator’s self-acquired pro¬ 
perty unequally amongst his sons, but it does not go beyond this. The case 
decided by the Agra Sudder Dewany Adawlat in 1861, is of no authority (S. D. 
A. Agra, 1861, 223). It refers to no texts, and does not enter into the point, 
or any argument. 

The precedent of the Calcutta Court, “ Muddun Gopal Thakur and others ” 
(6, W. R., 71), refers to a case in which the plaintiff’s grandfather originally 
acquired the lands in dispute. He had several wives and several sons. By 
de^of gift he gave the property in dispute to the plaintiff’s father, and provided 


* Mitakshara, Chap. I, p. 27, sec. 1, Ohap. I, secs. 5, 10, 11. Moore’s ladian Appeals. 
Vol. IV., p. 103 ; Vol. IX., p. 96, 6 W. R., p. 71. 10, W. B. p. 287. Agra S. D. A., 1861,228, 
H. C., N.-W. P. B. A., No. 150 of 1874, dated llth May I87li. 
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for all hig sons by other deeds of gift. The plaintiff’s father made a deed of 
sale of the property in favour of the defendant. It was held that, according to 
the Mitakshara, a father is not incompetent to sell immoveable property acquired 
by himself; also that landed property acquired by a grandfather, and distribut* 
ed by him amongst his sons, does not by such gift become the self-acquired 
property of the sons^ so as to enable them to dispose of it by gift or sale, with¬ 
out the consent and to the prejudice of the grandsons. In this decision the 
texts and authorities are directly referred to, and the question is exhaustively 
treated.' The other case cited from the Weekly Beporter, [897] (10 W. B., 
287), “ Bawa Misr,” follows this judgment:—The question, however, was, 
whether the father could, by will, make an unequal distribution of his self- 
acquired estate amongst his heirs. But the principle of the Court’s ruling would 
apply to the suit before us, and both the decisions put the same interpretation 
on the texts in the Mitakshara, that we are disposed to do. Para. 27, chapter 
I, s. 1, declares that it is a settled point, that property in the paternal or ances¬ 
tral estate is by birth. The father is declared to be subject to the control of 
his sons in regard to the immoveable estate, whether acquired by himself, or 
inherited from his father or other predecessor, since it is ordained that though 
immoveables or bipeds have been acquired by a man himself, a gift or sale of 
them should not be made without convening all the sons, they who are born, 
and they who are yet unbegotten, and they who are still in the womb, require 
the means of support, and no gift or sale should therefore be made. The 
respondent’s pleader relies on this passage, as being an absolute declaration that 
any such gifts, or sale of self-acquired property is illegal. But the words do 
not go quite so far as this. Such a sale or gift should not be made without 
convening all the sons. It would be wrong, and contrary perhaps, to the spirit 
of the Hindu law, to make such a sale, or gift, that imight prejudice the rights of 
the sons, or tend to limit their means of support, but there is no declaration 
that the transaction would be absolutely void. The father, it is true, is to be 
subject to the control of his sons in regard to the immoveable estate, whether 
acquired by himself, or inherited from his father or other predecessor. But 
even this control appears to be limited. In s. 5 of the Mitakshara, in which 
the equal rights of father and son in ancestral property are discussed, para. 9 
declares the grandson’s right of prohibition, if his unseparated father is making 
a donation, or a sale of effects inherited from his grandfather. But he has no 
right of interference if the effects were acquired by the father ; on the contrary, 
he must acquiesce because he was dependent. Para. 10 goes on to explain the 
difference. Although the son has a right of birth in his father’s, and his grand¬ 
father’s property, still, as he is dependent on his father in regard to the paternal 
estate, and since the father has a predominant interest, as it was acquired by 
himself, the son must [398] acquiesce in the father’s disposal of his own 
acquired property, but since both have indiscriminately a right in the grand¬ 
father’s estate, the son has a power of interdiction, but then only if the father 
be dissipating the estate. 

In noticing the apparent contradiction between para. 27, s. 1, chap. I, and 
paras. 9 and 10, s. 5, chap. I, the learned .Judges who decided the case of Muden 
Gopal (6 W. B., 71), remark that the apparent conflict is reconciled if the right of 
the sons in the self-acquired property of the father is treated as an imperfect 
right, incapable of being enforced at law. The words '* should not ” and “shall 
not ’’ imply a prohibition, but not an absence of power to do the prohibited 
act. The learned Judges add that a colour is further given to this construction, by 
a passage in the Mitakshara on the administration of justice, chap. lY, s. 1 para. 
10. Maonaghten’s Hindu Ijaw, vol. 1. p. 227, where the author, ip stating 
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who are capable of maintaining actions, says: “ In case of land acquii^ by 
the grandfather, the ownership of father and son is equal, and therefore if the 
father make away with the immoveable property so acquired by the grandfather, 
and if the son have recourse to a Court of Justice, a judicial proceeding will be 
entertained between the father and the son.” But the right of suit is not men¬ 
tioned as extending to the case where a father alienates his own self-acquired 
immoveable property. 

In the regular appeal (unreported Begular Appeal, No. 160 of 1874, decided 
on 11th May 1875), cited by the appellant’s pleader as having been determined 
in 1875 by this Court, the learned Judges have also remarked on these apparent 
contradictions, and they observed that the only rational mode which has been 
suggested of reconciling the apparently contradictory doctrine is to suppose that 
para. 27, s. 1, refers to acquisitions of immoveable property made by the father 
with the use and by the aid of ancestral funds. The community of interest 
which the son has with the father in the grandfather’s property, is the founda¬ 
tion of the restriction of the father’s power in respect thereof. But the son 
has no community of interest with the father in property acquired by him 
independentlv of ancestral funds, and consequently there can bo no restriction 
[899] on the latter’s freedom in dealing with it. But with due respect to the 
learned Judges who made these remarks, the true reason appears to be this, 
that as long as the father lives, the control remains with him. The sons, as we 
have seen, are dependent on the father. In chapter I, s. 5, para. 7, which declares 
“ the dependence of sons, ” is affirmed in the following passage, " while both 
parents live, the control remains, even though they have arrived at old age, ” 
must relate to the effects acquired by the father or mother. This other 
passage “ they have not power over it ” (the paternal estate), “ while their 
parents live, ” must be referred to the same subject (self-acquired property). 
In ss. 9 and 10, which wo have already quoted above, the dependency on the 
father, and the predominant interest of the father in self-acquired property, is 
what restricts the son from exercising any interference with its disposal. This 
view of the question is home out by a passage in chap. VIII of the Smriti 
Chandrika, a work of special authority of the Madras school, where the interest 
of the son in the father and grandfather’s property is treated of. In para. 21 
it is asked how could there exist such inequality while the son possesses a right, 
by birth, in both his grandfather’s and father’s property. The reply is, that in 
the case of the grandfather’s property, the ownership, and also the independent 
power, are both equal in the father and son, whereas in the case of the father’s 
property, while ho is alive and free from defect, he alone possesses independent 
power, and not the son. 

We, however, are prepared to rest the reconciliation of the apparent 
contradiction, on the ground that there is nothing more than a prohibition 
implied in para. 27, s. 1, chap. I. There is no express declaration that a gift 
or sale so made is ipso Jacto void, because the donor or vendor has no power 
to make it, and we also consider that the rulings of this Court on other points 
of Hindu law, have recognised the principle that, though prohibition of certain 
acts may be implied, yet, where it is not declared that there is absolutely no power 
to do them, those acts, if done, are not necessarily void. This recognition is 
partially supported by Sir Thomas Strange, who admits a certain discretion on 
the part of the father, to deal with self-acquired property, and also by a passage 
TT j 1 . TV T. • Macnaghten’s Principles of Hindu Law, chap. I, 
tion^ ° °° Parti- where he lays down, as the result of [400]all authorities, 

" that with respect to personal property of every 
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description, whether ancestral or acquired, and with respect to real property 
acquired or recovered by the occupant, he (the father) is at liberty to make 
any alienation which he may think fit, subject only to spiritual responsibility." 

Entertaining this view of the point in dispute, and finding, as we believe, 
that authority and precedent are with us, we have no hesitation in holding 
that the decision of the Judge is wrong, and that this exclusive gift by Sital the 
father, to his son Sadho, of the house in dispute, was not illegal under the 
Hindu law, and the facts not being disputed, the claim should have been 
dismissed. We accordingly decree this appeal and dismiss the claim, by reversing 
the judgments of the Courts below, with costs. 

Decree rextersed. 

NOTES. 

[Tho Hindu father’s right of disposition over his self-acquired immoveables is recognised 
in all tho schools (1886) 10 Bom. 528 ; 10 Mad. 261; 20 All. 267 P. C.] 
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[1 All. MO] 

APPELLATE CIVIL. 

The 28th May, 1877, 

Present: 

Sir Egbert Stuart, Kt., Chief Justice and Me. Justice Pearson. 


Major-General Showers.Defendant 

‘oersm 

Seth Gobind Dass.Plaintiff."'^ 


Act VIII of 1869, ss. 240, 248—Act XIX of 1878, s. 8, cl. 1—Irregularity 
in publication of Court sale of Khalisa Mahal. 

In tho case of a sale by the Civil Court of forest land, which formed a grant from Govern¬ 
ment under a deed describing the property as a “ Khalisa Mahal, ” subject to the payment of 
revenue after a term of years, the sale not having been proclaimed at the site of tho grant. 
Beld, that the sale was invalid by reason of irregularity in tho publication, and because it was 
not competent to the civil court to sdl land chargeable with, although not actually paying 
revenue at the time of sale, such Khalisa Mahals being revenue-paying lands within the moan¬ 
ing of s. 248 of Act Vlll of 1S5U, and s. 3, cl. 1, Act XIX of 1873, and that therefore the sale 
should have been held by the Collector. 

The decree holder, respondent in this case, attached through the Court of 
the Judge of Small Causes exercising the powers of a Subordinate Judge in 
Dehra Dun, a grant of forest-land comprising 2,080 acres conferred by Govern¬ 
ment upon the ju<^ment-debtor. General Showers, on terms embodied in a deed. 
By the said deed [401] it was stipulated that revenue on the land conveyed by 
the grant wotild become payable after the expiration of three years, during which 
term the land should be held free of revenue. Upon attachment of the land 
during the said term, and after the order for its sale by the Court Amin, 
had ^n passed by the Dehra Dun Court, the judgment-debtor, by petition, 
objected that the land attached and advertised for sale was in fact a Khalia 
Mahal (and so described in the deed of grant), paying revenue to Gk>vemment, 
and that under the provisions of s. 248 of Act VIII of 1859 the sale should be 
effected through the Collector. The Subordinate Judge overruled t^e objection 
on the ground that s. 248 of Act VIII of 1859 applied to land actually paying 
revenue to Government, and not to land which would be subject to revenue si 
some future time. 


• MiBceUaneouB Regular Appeal, No. 6 of 1877, from an order of B, A lex a nder, BUq., 
Judge, Cause Court, I>«uca Dun, with special jurisdiction, dated the 11th DecembiR 
1876. e 
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The sale having been effected by the Court, the judgment'debtor^titioned 
the Court again, praying that the sale might not be oonfinned, as publication of 
the sale was irregular in that it was not duly proclaimed at or near the land; 
further, that the sale notification neither described the property to be sold^with 
the requisite distinctness, nor contained any mention of where the sale would 
be held; in consequence of which material irregularities the judgment-debtor 
had been greatly prejudiced. The Court found against the petitioner on all the 
irregularities alleged, except as to the sale not having been proclaimed on the 
land, which omission the Court, however, held not to be a material irregularity, 
and accordingly disallowed the petition. 

From these orders of the Subordinate Judge, the judgment-debtor appealed 
to the High Court, on the ground that the sale proceedings were in contraven¬ 
tion of the provisions of s. 248 of Act YIII of 1869, whereby the appellant 
sustained substantial injury, and that the said Court was not competent to 
conduct the sale of property paying revenue to Government. 

The High Court in the following judgmenji decreed the appeal with costs, 
holding that the sale was invalid, both by reason of the irregularities alleged in 
conducting the sale, and because the property sold, though not paying revenue 
at the time of sale, was a [402] Khalisa Mahal paying revenue to Government, 
and that the sale should, therefore, have been held by the Collector. 

Messrs. Hoas and Hill for Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banerji) and Munshi 
Hanuman Prasad for Bespondent. > 

Judgment. —We are disposed to hold that the irregularities in publishing 
and conducting the sale are such as to render it invalid. 

The place where the sale was to take place was not described with suffici¬ 
ent distinctness, nor was proclamation made on the spot as required, and 
there is no reason why the requirements of the law in this respect should have been 
omitted. But we further hold that the sale should not have been conducted by 
the officer of the Civil Court, but should have been held by the Collector, the 
estate being land paying revenue to Government within the meaning of s. 248 
of Act VIII of 1859. 

The property is a jungle grant situated in the eastern Dun, which at the 
time of the sale, had b^n granted to, and was in possession of General Showers. 
It was granted under the rules for such grants, which were subsequently formally 
embodied in the deed of 21st February 1877. Under the terms of the grant, 
no revenue was payable by the grantee for the first three years, but broame 
payable for the fourth or following years. But because no revenue was payable 
at the time of actual sale, we cannot hold, with the Judge, that the estate was 
not a revenue paying estate within the meaning of the section. 

The term “ paying revenue " in s. 248 is used in contradistinction to “ revenue- 
free ” and will apply to all lands known as “ Khalisa." The Government treated 
this estate as such, for it is so described in para. XI of the deed of grant, and 
such lands have always been so regarded, as may be implied from para. 20 of 
the present rules dated the 7th October 1876, for grant of waste lands. When 
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the land granted on such terms as these is considered to be a mahal, as defined 
in s. 3, ol. I of Act XIX of 1873. and subject to all conditions attaching by law 
to such terms, the remission of revenue for a few years on the land will not 
alter its general character asCiOSlEhalisa, or revenue paying, the revenue still re¬ 
mains assessed. It often happens that Government remits the revenue of revenue 
paying estates for several years, on various grounds, but the estates do not cease 
to be considered revenue paying, so far as to be subject to the conditions attach¬ 
ing by law to such estates. 


We decree the appeal with costs, and set aside the order of the Judge, and 
set aside the sale. 


Decree reversed. 
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[1 111. MS] 

APPELLATE CIVIL. 


The aSth May, 1877. 

PllESENT: 

Mr. Justice Turner and Mr. Justice Oldfield. 


Param Singh.Defendant 

wrms 

Lalj i Mai.Plaintiff. 


Agreement not to execute decree—Breach of faith—Deed of conditional sale — 
Defeating claims of third persons—Disavowal of trust — Estoppel—Exeeviion 
—Ex parte decree — Fictitious transaction — Foreclosure proceedings — Justice, 
equity, and good ccmscience — Limitation—Position wider deed — Pr<gudice 
—real nature of transaction — Belief—Suit to enforce agreement—Wrongful 
execution. 

The plaintiff sued in 1876 to recover possession of immoveable property which the 
defendant had obtained in 1878, in execution of an ex parte decree dated the 8th June 1861. 
That decree was founded on a deed purporting to be a deed of conditional sale dated the 24th 
December 1863. executed by the plaintiff in favour of the defendant. The plaintiff alleged 
that the deed was executed in order to protect the property against the claims of plaintiff’s 
son, and the plaintiff sought to set it aside on account of defendant’s breach of an agreement 
dated the 16th January 1866, whereby the defendant stipulated that plaintiff’s possession 
should not be disturbed. The defendant ititer alia pleaded estoppel, and the bar of limitation, 
a^nst plaintiff’s suit. Held, that the suit was not barred by limitation, as plaintiff’s cause 
of action only arose when defendant first practically disavowed the trust by seeking more than 
nnmina.1 oxocution of dootee, and [following (13 Moo. I. A., 661. Bam Saran Bingh v, 
Muaammat Bam Peary) and (27 L. J., N. S., 262. Bowes y. Fosfer] that plaintiff is not 
estopped from showing the real truth of the transaction between plaintiff and defendant, and 
from obtaining relief through the Court against defendant’s breach of good faith, because of 


'Regular Appeal, No. 7 of .1876, from a decree of MauluvijMuhammad Wajah<ul<lah Khan, 
Subordinate Judge of Moradabai, dated the 80th November 1875. 
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plaintiff’s attempt to hinder or defeat the possible claim of a third party, the maxim ** inpari 
delicto potioreat conditio poaaidentia,'* not being applicable without qualification to India, where 
Justice, equity and good «jonscienoe require no more than that a party should bo precluded from 
contradicting, to the prejudice of another, an instrument pretending to the solemnity of a deed 
when the parties oaliming under it, or their representatives, have been induced to alter their 
position on the faith of such instrument. 

[404] The plaintiff in this suit, filed on the 27th July 1875, claimed to “ recover 
possession of a ten biswa share in each of the mauzas Mayola and Dudhrajpur, 
pargana Thakurdwara, valued at Bs. 8,000 by canoehnent and invalidation of a 
deed of conditional sale dated the 24th December 1853,” in favour of defendant. 
The plaint set out that the deed of conditional sale was a fictitious transaction 
entered into with the defendant, an intimate friend, to protect the property in 
consequence of disagreements between plaintiff and his son that the defendant 
had executed an agreement on the 16th January 1856, stipulating that should 
the deed of conditional sale be followed by foreclosure proceedings and a decree 
of Court, nevertheless that the defendant would not attempt to disturb plaintiff’s 
possession over the property,—that in breach of this agreement defendant attempt¬ 
ed in 1877 to execute decree for possession obtained on the 8th June 1861, 
when plaintiff’s claim to the property was allowed by the Munsif. The Munsif’s 
order was dated 19th April 1873, and was reversed by the Principal Sadr 
Amin on the 27th July 1874, on appeal by the defendant, on the ground that it 
was not competent to the Munsif to set aside a decree on the miscellaneous 
side, the questions of collusion and fraud involved in the Munsif’a order being 
properly the subject-matter of a regular suit. The cause of action alleged 
in the plaint was the High Court Judgment dated the 11th December 1874 
affirming the Principal Sadr Amin’s decision of the 27th July 1874, in the 
miscellaneous proceedings in execution of decree above referred to, which 
awarded possession of the property in dispute to the defendant. 

The defendant’s written statement, filed on the 31st August 1875, put 
forward the following pleas in defence, that the decree dated the 8th June 1861, 
having been passed ex parte, and plaintiff not having applied to set it aside under 
B. 119 of Act VIII of 1859, the decision became final, and the suit was barred 
under s. 2’‘‘ of Act VIII of 1859: that the claim to set aside the deed of condi¬ 
tional sale was barred by cl. 92f of sch. II of Act IX of 1871, which provides 


*[Scc. 2 :—^The Civil Courts shall not take cognizance of any 
Unless suits previously suit brought on a cause of action which shall have been heard 
heard and determined. and determined by a Court of competent jurisdiction in a former 

suit between the same parties or between parties under whom 

they olaim.] 
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Description of Suit. 

Period of Limitation. 

Time when period 
begins to run. 

To caneal or set aside an instrument not 
ottierwise provided for. 

Three years 

• 

When the instrument is 
executed.] 
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that a claim to cancel and set aside an instrument must be brought within 
th^ years from the date of execution of the instrument; that the claim to sot 
aside the decree of the 8th June 1861 was barred by cl. 96*, sch. II of Act IX of 
1871 [405] which provides a period of three years’ limitation from the time when 
the fraud became known to the party wronged, and that the claim for specific 
performance of the contract, as based on defendant’s alleged agreement dated 
16th January 1856, was barred by cl. 1131 of Act IX of 1871, which provides 
that specific performance of a contract must be sought within three years from 
the time when plaintiff has notice that his right is denied. On the merits, 
various defences were set up which are stated in the judgment. 

The Subordinate Judge decreed the suit, and the defendant appealed to the 
High Court on grounds which, in effect, recapitulated the pleadings contained 
in defendant’s written statement given above. 

Pandits Bixhmnbar Nath and Natid Lai for Appellant. 

Munshis ilanuimii Prasad, Sukh Bam, and Babu Jiarodha Prasad for 
Respondent. 

The Judgment of the Coui't was delivered by 

Turner, J. ‘‘The respondent was the owner of a ten biswas share in each 
of the mauzas Mayola, Dudhrajpur, and on the 24th December 1853 he executed 
a deed of conditional sale transferring these properties to tlio appellant for an 
alleged consideration of Rs. 1,000, repayable with interest at twelve per cent, 
in four years. The deed declared that possession had been given to the 
conditional vendee. In 1860 the appellant caused a notice of foreclosure to be 
issued, and on the 26bh Juno 1861, he obtained an ex parte decree for 
possession. 

On the 18th July 1861, Nathmal Das obtained a decree for money against 
the respondent, and in execution of that decree he attached the rights and 
interests of the respondent in the property above mentioned. The appellant 
intervened, and on his objection the property was released on the 26th January 
1865. Nathmal Das then instituted a suit to contest the order. He alleged 
that the conditional sale-deed of December 1853 was fraudulent and collusive. 


•[Art. 96 


Doscription of Suit. 

Period of Limitation. 

Time when period 
begins to run. 

To set aside a decree obtained by fraud 

Throe years 

... 

I 

When the fraud becomes 
known to the party 
wronged.] 

tCArt. 118 

For speciflo performance of a contract ... 
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... 

When the plaintiff has 
notice that his ri^t is 
denied.] 
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The appellant and respondent were both made parties to this suit. The 
appellant appeared and contended that the mortgage was valid, and he also 
pleaded the foreclosure and decree obtained in 1861. The respondent did 
not api}ear. The Principal [406] Sadr Amin held that Nathmal Dss had fuled 
to establish his case, and dismissed the suit, and on appeal his decree was 
affirmed. 

The first occasion on which the appellant applied for execution of his decree 
of the 8th June 1861, was on 25th April 1864. On the 28th June 1864, it was 
ordered that notice should issue, and the amin’s fee be deposited. It does not 
appear whether notice was served : the proceedings ware struck off the file on 
the 11th July 1864, because the amin's fee had not been deposited. 

The next applications vrero made on the 19th June 1865, and on the 10th 
August 1866, but the decree-holder did not proceed with them. On the 24th 
June 1869, another application for execution was put in, and notice issued. On 
the 10th July the decree-holder informed the Court that, inasmuch as 
arrears of revenue were still duo, he did not desire to obtain possession, 
and prayed that the proceedings might be struck off the tile. On the 13th 
July 1869, the respondent put in a petition in which he alleged the decree was 
collusive, and that the applicant was, in fact, a trustee for him. 

On the 2nd March 1870, tlio appellant presented another application for 
execution, but immediately afterwards, he informed the Court he did not desire 
to proceed with it, and that, if any settlement took place, a sulehnamah would 
be filed. 

At last, in 1872, the appellant seriously took proceedings to execute his 
decree and obtained possession. The respondent resisted the application. He 
alleged, as he alleges in this suit, that in order to prevent his eldest son, by 
his first marriage, from obtaining the property, he had arranged with the 
appellant, his intimate friend, to make a protended transfer of the property to 
him, and that in pursuance of this arrangement he executed the deed of 
conditional sale of December 1853, that in fact no money passed as consider¬ 
ation for the deed, that in 1856 the appellant, at his instance, executed a deed 
acknowledging the respondent’s title to the property, that the decree of 1861 
was also obtained to conceal the true ownership of the property, and that he 
had all along remained in possession, and dealt with the property as his own, 
to the knowledge of the appellant. The Munsif allowed the objection, and 
dismissed the application for execution. The Principal Sadr Amin reversed 
[W7] the Munsif’s order, and the High Court affirmed the Principal Sadr 
Amin’s order, on the ground that it was not competent to a Court executing a 
decree to annul the decree. The appellant consequently obtained possession. 

The I’eapondent then instituted the suit which is now before this Court in 
appeal. He averred that the deed of conditional sale had been executed without 
consideration, and with a view to defeat a claim which he thought might be 
made by his son by his first wife, that in prosecution of the design to conceal 
the ownership of the property he contrived the foreclosure proceedings, and the 
suit which customarily follows such proceedings, that in fact it was not intended 
the property should pass to the appellant, that he was a mere trustee, iamfarzi, 
for the respondent, that the respondent had, notwithstanding the proceeding 
above refer^ to, remained in possession of the property, and exercised acts of 
ownership, until by the execution of the decree, in fraud of the respondent, the 
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appellant obtained possession. The respondent also relied on the terms of an 
agreement, which he asserted had been executed by the appellant on the 16th 
January 1856, and which is in the following terms 

“I, Param Singh, son of Bhup Singh, by caste Jat, and resident of 
mauza Jahangirpur, pargana Thakurdwara, do hereby declare that whereas 
Lalji Mai, a resident of mauza Myola, has executed in my favour an ismfarzi 
deed of conditional sale, dated the 24th December 1853, in respect of a ten 
biswa share in eacl\ of the mauzas Mayola aforesaid and Dudlirajpur in pargana 
Thakurdwara, because Ganga Bam, the son of tiie said Lalji Mai, by his first 
wife, deceased, quarrels with him, and is trying to got the said share from him. 
I record and agree that even if T, as a matter of expediency, obtain a decree by 
suing on the said deed of conditional sale, or if I should try directly or indirectly, 
privately or througii the Court, to take or obtain possession of the property 
entered in the said deed of conditional sale, or if any of my lieira should wish 
to take or obtain possession, T, or my heir, or successor, sliall not, according to 
the agreement, be competent to be the owner of the said property, and that 
should I in contravention of the terms of this agi'eement obtain possession, or 
endeavour to obtain possession, all the proceedings connected [408] with the 
sale and the foreclosure shall be deemed invalid according to this instrument. I 
have, therefore, exocutod this agreement that it may serve as evidence. ” 

(Sd.) PARAM SINGH, with his own pen. 

The stamp paper on which this agreement is written bears, an endorsement 
to the effect that it was purchased by the apiwllant, a few days before the date of 
agreement. ^ 

The appellant replied that the ar decree obtained on the 8th June 
1861, the order obtained by him when objecting to the execution of Nathmal’s 
decree, the dismissal of the suit brought against him by Natbmal, and the 
rejection of the respondent’s objection when he took out execution of tho decree 
of 1861, estopped the resjwndent from maintaining the suit, and that the claim, 
involving the supersession of the conditional sale deed executed in 1856, and 
the decree of 1861, was barred by limitation. On the merits, the appellant 
pleaded that the deed of conditional sale had been executed for the considera¬ 
tion therein expressed, and he denied the execution of the agreement of 1856, and 
accounted for the stamp endorsement by asserting tliat in 1869, he hrd been 
attacked by Kesri, tho brother-in-law of the respondent, and had been robbed 
of a bundle of papers from which a blank paper, bearing a stamp, might have 
been extracted and the agreement fabricated. The Subordinate Judge overruled 
the defences set up on points of law, and on the issues of fact, while he considered 
the appearance of the agreement suspicious, he considered the proof of its 
execution, on the whole, trustworthy, and apart from tlie agreement, adopting 
the reasons given by the Munsif in support of his order in April 1873, the 
Subordinate Judge declared he entertained no doubt that the deed of conditional 
Mle, the foreclosure, and decree for possession, were obtained by collusion, and 
he pointed out that this was admitted by Azmat Ali, a witness, who had been 
summoned by the appellant. Tho Subordinate Judge, considering that both 
parties had been parties to a fraud, nevertheless held that the appellant ought 
not to obtain the benefit of the further fraud he had practised on the respondent, 
and, therefore, he passed a decree in favour of the respondent. In appeal, it is 
contended on the part of the appellant that the suit is not maintainable in that 
the respondent cannot be*allowed to set up his own fraud, but is bound [40Sl 
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thereby ; that the decree of .Tune 1861, having become final, the suit is barred; 
that inasmucii as the claim involves the setting aside of the decree of 1861, 
it is barred by limitation ; that the execution of the deed of conditional sale for 
consideration is proved; that the alleged agreement of 1856 is false and 
fabricated, and that the decree of 1861 was not obtained in collusion with the 
respondent. 

Before entering on the question of law, it will be more convenient to 
determine the question of fact raised in the appeal. We see no reason to 
dissent from the conclusion at which the Subordinate .Tudge has arinved as to 
the facts of the case. (The learned Judge after discussing the evidence relating 
to consideration proceeded as follows :) 

On the facts, then, found by the Court below and by this Court, is the 
respondent entitled to relief ? That the suit is not barred by limitation is clear. 
The cause of action alleged by the respondent is the possession obtained by the 
appellant in 1875. According to the averments of the respondent, no cause of 
action accrued to him until the appellant disavowed the trust, and proceeded to 
obtain possession of the propei'ty, against the will of the respondent. The mere 
proceeding to keep alive the decree, would not be a disavowal of the trust. The 
appellant seriously sought to execute his decree in 1872, and limitation ought 
not to lie computed from an earlier date than that application ; if the suit is 
to be regarded as a suit not merely for possession, but for a declaration that 
the conditional sale deed was not intended to pass the property, and that the 
decree should not operate to injure the right of the respondent, in which view 
of the suit, six years is the period prescribed ; or if, by rejecting as surplusage 
the claim for the invalidation of the conditional sale deed, the suit be, as we 
think it should, a claim for i)ossession, the perriod of limitation is 12 years, to 
be computed from the date on which possession was obtained in execution of 
the decree of 1861, which could not have happenend till the Munsif’s order 
was reversed by the Judge in 1873; consequently, in either view, the suit 
instituted in July 1875 was not barred by limitation. 

We have next to determine whether, on the facts found, the respondent 
was entitled to maintain the suit. Four serveral issues two] arise on this 
point. Is ho estopped by the execution of the deed of conditional sale from 
assaying that it was executed, not to secure the repayment of a loan, but for 
the purpose of creating an apparent title in the appellant ? Is he estopped by 
the decree obtained after foreclosure in 1861 ? Is he estopped by the judgment 
in the suit brought by his creditor against the respondent and the appellant ? 
and, lastly: Is he estopped by the circumstance that he is obliged to have 
recourse to the Court for relief, by reason of his attempt to hinder, or defeat, 
the possible claim of a third party ? 

In this country where umfarzi transactions are so common, and when 
they have been so commonly recognized by the Courts, we should establish a 
dangerous precedent were we to rule that, under all oiroumstances, a party is 
bound by his deed, and concluded from showing the truth. That the respondent 
may show that nothing was due on the deed, that, certainly, if he were 
defendant, he would not be estopped from showing the real truth of the 
transaction, we have authority in Bam Sarcm Singh v. Musammat Bam Peary 
(13 Moo. I. A., 551), where the defendant, a widow was allowed to prove, in 
answer to a claim brought by her brother on a deed of conditional sale, that 
the deed was concocted by her and her brother tb defeat the claim ol her 
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husband’s heirs. If the party to a deed is to be precluded from questioning 
his solemn act, much injustice would be wrought in this country. The 
strictness of the rule of estoppel has been in England relaxed. If it is to be 
used to promote justice, the degree of strictness with which it is to bo enforced 
must be proportioned to the degree of care and intelligence. Which the natives 
of the country in practice bring to bear upon their transactions. What is 
ordinarily known in these provinces as a deed is an attested agreement prepared 
without any competent legal advice, and executed and delivered by parties who 
are unaware of any distinction between deeds and agreements. Under these 
circumstances, it appears to us that justice, equity, and good conscience required 
no more than that a party, to such an instrument should be precluded from 
contradicting it to the prejudice of another person, when that other, or the 
person through whom tlie other person claims, has been induced to alter his 
position on the faith of the instrument; [411] but where the question arises 
between parties, or the representatives in interest of parties, who, at time of the 
execution of the instrument, were aware of its intention and object, and who 
Iiave not been induced to alter their position by its execution, we consider that 
justice, in this country, will lie more surely obtainetl by allowing any party, 
whether he be plaintiff or defendant, to show the truth. We hold that the res¬ 
pondent is not estopped by the deed from showing the nature of the transaction. 

In the precedent already cited, it was also ruled that a pleading by two 
defendants against the suit of another plaintiff' cannot amount to an estoppel as 
between them, still less can it bo hold that a defendant is estopiied by a plea 
which he does not raise, but which is raised by a co-defendant. The dismissal 
of the creditor’s suit on the appellant’s plea, does not then estop the respondent 
from questioning the truth of the plea. 

Nor is the decree of 1861 a bar to the suit. The question now raised is 
whether or not the respondent suffered judgment to go by default in that suit 
on the understanding that the decree would not be executed without his consent, 
or, if executed, that the property would be restored to him. This neither was, 
nor could have been, determined in the former suit; consequently, the respon¬ 
dent is not estopped by the decree of 1861. But, if it bo held that he is so far 
bound by the decree, that he cannot contend that the appellant was not entitled 
to possession in virtue of the mortgage and foreclosure, the respondent is, in 
our judgment, entitled to insist upon the agreement, and on the strength sof it 
to recover back possession from the appellant, unless he is precluded by the plea 
which we have still to determine. 

The doctrine that in pari delicto potior cst conditio possidentis, or that the 
Court finding a man embarrassed by a deceit, to which he was himself a party, 
will not interfere to relieve him from the consequences, must not bo accepted 
without qualification. The English Court of Exchequer in Boioes v. Foster 
(27, L. J., N. S., 262), allowed a plaintiff' to recover from the defendant goods 
which he had deposited with [412j the defendant, in order to defeat or bir i der 
the claims of creditors who might sue out execution, although the plaintiff had, 
for the purpose of deceit, furnished the defendant with evidence of a sale by 
handing to him a priced invoice of the goods and a receipt for the price; the 
Court held that, inasmuch as in fact no sale had taken place, the plaintiff was 
entitled to recover. In the case before the Court, the respondent furnished the 
appellant with a deed of conditional sale which did not, by itself, operate to pass 
the property in the lands therein mentioned, the foreclosure mada the sale 
absolute, the decree a^rded possession, but had not the decree boar. 
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executed, the property would have remained the property of the respondent; the 
parties ex-hypothesi, did not intend that the property should pass, but that by 
the deed, foreclosure, and decree, a semblance of title should be created in the 
appellant. If this be so, the case before us does not appear distinguishable from 
Bowes V. Foster (27 L. J., N. S., 262), but, if it be distinguishable, on the 
ground that by the deed, foreclosure, or decree, or by all of them, the property 
passed, then, it appears to us, the respondent is entitled to rely on the agreement. 
The respondent may then say, let it be granted that a conditional sale was 
executed in favour of the appellant, that a right of foreclosure was about to accrue 
to him, he promised me that if 1 consented to allow the foreclosure to proceed, 
and a decree in the subsequent suit to pass by default, hri would not execute the 
decree, or if he did execute it, he would deliver possession to me. I accordingly 
neither opposed foreclosure, nor pleaded to the suit, and I now claim re-delivery 
of the property. It appears to us that, under such circumstances, the parties 
could not be held to be in pari delicto, and the respondent would be entitled 
to succeed. 

We have arrived at this conclusion, not without considerable hesitation, 
and if the value of the property is sufficient, and the appellant desires it, we 
consider that leave to appeal to the Privy Council should be granted. We 
affirm the decree of the Court below, but, under the circumstances, we direct 
each party to bear his own costs. 

Decree a^mied. 


NOTBS. 

Cl SBLIBF WHBH FRAUD HAS BEEN EXEGUTED- 

This case has not been generally followed ; and no relief is afiordod where the fraudulent 
purpose has been carried out (1908) 81 Mad- 488; (1887) 11 Bom. 709 ; (1876) 3 Bom. SO; 
(1898) 23 Bom. 406 ; (1899) 27 Cal. 231; (1906) 33 Cal. 967 ; (1887) 1 C. P. L. R. 60. 

8. LmiTATlOM- 

On the point as to limitation. See (1891) 16 Bom. 186; (1882) 6 Mad. 64.] 


314 



THE EMPRESS OP INDIA V. KANCHAN SINGH I.L,R. 1 All. il8 
Ciia] FULL BENCH. 


The 13th July, 1877. 

Present: 

Sir Bobebt Sttiakt, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield." 


The Empress of India 
verm.<i 

Kanchan Singh. 


Act X of 1872, .««. 4, 296—Definition of sessions cane—Potver of Sessions Court. 

The appellant after hia discharge by the Assistant MagistnvtiC, upon a charge under s. 457 of 
the Indian Penal Code, was committed to the Sessions Court by order of the Sessions Judge 
under the Criminal Procedure Code, 1S72, s, 296t, upon charges under ss. 880 and 457 { of the 
Penal Code. ' 

Held by the Full Bench (Spankie and Oldfield. JJ., dissenting) that the commitment 
was illegal, and that “ session case” within the meaning of s. 29C of the Code of Criminal 
IVooedurc, is a case exclusively triable by the Court of Sessions. 


* Criminal appeal—from an order of G. E. Watson, Esq., Sessions Judge of Mainpuri, 
dated the 9th March 1877. 


t [Sec. 296:—If the Court of Session or Magistnite of the District is of opinion 
that the Judgment or order is contrary to law, or that the 
Report to High Court. punishment is too severe or is inadequate, such Court or Magis¬ 
trate may report the proceedings for the orders of the High Court. 

Provided that, in session cases, if a Court of S(»ision or Magistmte of the District consi¬ 
ders that a complaint has been improperly dismis.sed, or that an accused person has been 
improperly discharged, by a Subordinate Court, Sudr Court or Magistrate may direct the 
accus^ person to be committed for trial.] 

JCS. 880;—Whoever commits theft in any building, tent, or vessel, which building, tent, 
or vessel, is used as a human dwelling, or for the custody of pro- 
Theft in dwelling house perty, shall be punished with imprisonment of cither description 
&c. for a term which may extend to seven years, and shall also 

be liable to fine. 


Larking house trespass 
or house breaking by night, 
in order to the commission 
of on ofienoe punishable 
with imprisonmonti 


Sec. 457 :—Whoever commits larking house-trespass by night, 
or house breaking by night in order to the committing of any 
offence punishable with imprisonment, shall be punished with 
imprisonment of either description for a term which may extend 
to five years, iuid shall also be liable to fine; and if the offence 
intend^ to be committed is theft, the term of the imprisonment 
m^ be extended to fourteen years.] 
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Kanohan Singh, who was convicted of theft sSnd lurking house trespass in 
order to the commission of an offence, by the officiating Sessions Judge of 
Mainpuri, appealed to the High Court on the ground that the trial in the 
Sessions Court held upon the Sessions Judge’s order to the Magistrate to 
commit the case to the Sessions Court, after the said Magistrate had discharged 
the prisoner, was invalid because the Court of Sessions had no power to 
order a commitment in the case of offences under ss. 380 and 457 of the 
Indian Penal Code, which are offences not exclusively triable by the Court of 
Sessions, and therefore do not come within the meaning of “ session cases ” in 
s. 296 of the Code of Criminal Procedure. 

Pearson, J., referred the question to a Full Bench for decision in the 
following order of reference:— 

It appears that in the case of Huria and others (unreported, decided on 
the 20th January 1877), Mr. Justice Spankie has ruled contrary to the ruling 
of the 26th May 1873 (H. C. R., N.-W. P., 1873, p. 168), and that in the case 
of Charles John Sibold (unreported, decided on the 9th April 1875) the learned 
Chief Justice has expressed an opinion that it is erroneous. It is, however, 
supported by the ruling of the Calcutta Court, dated 17th February 1874, 
Jaykaram Singh, and another, petitioners, v. Man Pathack, and liy the ruling 
of the Madras Court, dated the [414] 5th November 1873 (Mad. H. C. R., 
1871-74, p. 28 of Rulings). That the point in question may bo definitively 
settled, and conflicting rulings be avoided in future, I refer it to a Full Bench. 

Mr. Leach for appellant, the Petitioner. 

The Junior Government Pleader (Baboo Dtvarka Nath Banarji) for the 
Crown. 

The following Judgments were delivered by the Court : — 

Stuart, C.J. —In this reference the questioti is whether the Sessions Judge 
of Mainpuri was justified in ordering a commitment to this Court on a charge 
under ss. 457 and 380 of the Indian Penal Code*, as being a “ session case ” 
within the meaning of s. 296 of the Criminal Procedure Code, read in connection 
with s. 4 of the same Code, where the expression “ session case ” is defined. 
The procedure which gave rise to the appeal to this Court, and the question 
submitted by this reference, appear to be as follows :—The appellant, Kanchan 
Singh, and anotlier accused person, named Mathri, were brought up before and 
tried by the Assistant Magistrate on a charge under s. 457 of the Indian Penal 
Code, with the result of Mathri’s conviction and the appellant’s discharge. 
The discharge of the appellant, Kanchan Singh, being unsatisfactory to the 
Sessions Judge, he ordered a commitment to the Sessions Court and ■ the 
appellant was committed, tried, and convicted there accordingly. The validity 
of such order of commitment is one of the pleas in appeal. 

In s. 4 of the Criminal Procedure Code the following is the definition of 
a " session case.” " Session case means and includes all oases specified in column 
seven of the fourth schedule to this Act as cases triable by a Courts of 
Session, and all cases which Magistrates commit to a Court of Session, although 
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they might have tried them themselves." Now if we had nothing else to 
consider than the true construction of this section itself, our task would be an 
easy one, and here I must say that we are not much assist^ by some of the 
remarks made by Mr. Justice Jardine in the case mentioned in the present 
reference (H. C. E., N.-W. P., 1873, p. 168). In the report of his judgment he is 
made to say that the words ‘ triable by a Court of Session in s. 4 must be read 
as if they bad been printed in inverted PKJ commas, " but, in my opinion, 
it is not legitimate to interpret laws in this manner, whether by the 
importing of words of limitation, or extension, or fanciful punctuation. If 
the inverted commas had been used as suggested, the meaning and appli¬ 
cation of 8. 4 would have been altogether changed from what it is in its 
present shape. I could understand the suggestion that these words “ triable 
by a Court of Session " might, with advantage, have been imported into 
s. 296 immediately after the words “ session case, ” but it is altogether 
beside the rules of legal construction to attempt to interpret such a section as 
R. 4 by such a device. Then, again, I must express my dissent where 
Mr. Justice JaRDINE says it is “ on principle wrong that a Session Judge should 
liave power to order a committal in spite of a discharge by a Magistrate, who 
had himself full power to try and acquit. Whore the Magistrate’s powers are 
restricted to preliminary enquiry, it is reasonable that the Session Court should 
have power to control the result of that enquiry. But ■whei’e the Magistrate could 
pass a final order of acquittal, I see no reason for giving the Session Court 
IKJwer to disturb this ordei*, bocaue it takes the form of a discharge. " On 
the contrary, I do not only see nothing wrong on principle, but, judging from 
my own experience in criminal cases in this Court, it would, I consider, be very 
convenient and advantageous if Session Judges had such a power of correction 
and control over their Magistrates. But all these speculations and fanciful 
views of l('gal interpretation are really beside the question of the true construc¬ 
tion of s. 4, nor are they necessary to the elucidation of s. 296, the correct 
application of which, in iny view, deijends, at least so far as the present case is 
concerned, on a much simpler test, which I do not find noticed neither in the 
judgment of Mr. Justice Jartjink, or in any of the otlier authorities which have 
been referied to. As to s. 4 itself, anything more simple or more obvious in 
moaning than the language of that section I cannot imagine. Tt very plainly 
provides that “ session case ” means and includes all cases triable by a 
Court of Session itself, that is, if you prefer it, by a Court of Session 
only, or exclusively, and also all cases which Magistrates commit to a 
Court of Session for trial. These are the two classes of cases which by s. 4 
are to be understood as session cases, the one neither more nor less so, than the 
other.' Nor is the definition, given in this s. 4 of a Magistrate’s case in 
the slightest decree inconsistent with such a definition of a session case. A 
Magistrate’s case, the section says, means and includes all cases triable by 
Magistrates, and all cases which Magistrates try themselves, although they 
might have committed them for trial to a Court of Session, being the very' cases 
which, when committed to a Court of Session, become ipso facto session cases. 

* [Sec. 296;—If the Court of Session or Magistrate of the District is of opinion 
V that the Judgment or order is contrary to law, or that the 
Report to High Court. punishment is too sorvo or is inadequate, such Court or Iblagis- 

irate may report the proceedings for the orders of the High Court. 

* 

Provided that, in session cases, if a Court of Session or Magistrate of the District consi* 
ders that a complaint has been improperly dismissed, or that an accused ]3erson has been 
improperly discharged, by a Subordinate Court, Sudr Court or Magistrate may direct the 
aooused person to he committed for trial.] 
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.In fact it ootnes to this, that by s. 4 the term “ session case ” applies to oases 
triable by a Court of Session alone, and also all other cases (doubtful oa^ as 
Mr. Justice Jahdine calls them, although why they should be so described I 
cannot see), in which the Court of Session has, by force of the commitment to 
it, concurrent jurisdiction with the Magistrate. 

Such are the observations suggested to me by the consideration of s. 4 taken 
hy itself, and without reference to any other part of the Criminal Procedure 
Code. But when we come to s. 296, we find it necessary' to understand a 
session case in a more limited sense. The second part of that section 
provides that “ in session cases, if a Court of Session or Magistrate of the 
district considei’s that a complaint has been improperly dismissed, or that an 
accused person has been improperly discharged by a Subordinate Court, such 
Court or Magistrate may direct the accused person to be committed for trial 
upon the matter of such complaint, or of which the accused person has been, 
in the opinion of the Court or Magistrate, improperly discharged. ” Now there 
can he no doubt that this section strictly and literally applies to cases triable 
by the Court of Session itself, hut does it apply to these cases exclusively and 
not to the second class of session cases which s. 4 defines ? The answer to 
this question is supplied by the definition given in s. 4 of the other class of 
session cases, namely, those which Magistrates commit for trial to the Court 
of Session. The word “ commit ” is, T consider a governing word in this 
sentence, and every'thing depends upon its right construction. If it could 
bo taken to mean “ may commit, ” then unquestionably s. 296 would 
let in these Magistrates’ cases were a commitment had not been made. But 
as I view this part of s. 4, the fact of the committal to the Court of 
Session is the essential quality of such session cases. On the other hand, 
the remedv provided by s. 296 assumes that there had been no previous 
[M7] commitment to the Court of Session at all, and the Judge is simply em¬ 
powered, in that state of things, to order a commitment. It follows, therefore, 
that such remedy cannot contemplate the second class of session cases defined 
by s. 4, for there, as I have pointed out, commitment to the Court of Session, 
as a fact and proceeding already completed, is assumed or taken for granted, and 
no other or further order of commitment is necessary', or, from the nature of 
the case, possible. Any other view would involve the absurdity of the Sessions 
Judge ordering a commitment which has already' been made to the Sessions 
Court by the Magistrate himself. In fact in no view of it can s. 296 be read 
as applicable to a Magistrate’s case, and the question of commitment or no com¬ 
mitment is immaterial, for if the Magistrate did not commit the present case to 
the Court of Sessions, and he in fact did not, then the case is not a session case 
within the meaning of s. 4, while if he did commit, there was no necessity and 
no reason for any other commitment, whether by the Judge's order or 
otherwise. The result, therefore, is that the session cases refered to in s. 296 
are session cases triable by the Court of Session only, and the present case 
being a Magistrate’s case, and not one triable by the Court of Session only, 
the Judge’s order to commit it was illegal. 

I think it unnecessary to make any further remarks ob the rulings referred to 
jn the order of reference. In my own judgment in the case of Sibold (unre¬ 
ported, decided on 9th April 1874) I do not appear to have entered into 4ihe 
question very fully, and I remark that the case in which Mr. Justice JabdiNE’ 8 
ruling was made was different from the one then before me, and in the glande 
I then gave to the matter, I may not have suffioieotly considered the phraseo- 
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logy of s. 4. As to the Calcutta Jay Karan Singh v. Man Pathack, (17th 
February 1875), and Madras (7 Mad. H. C. R., 1871-74, p. 28 of Rulings) cases, 
they appear to have been properly disposed of; although I observe that the 
Calcutta judgment Jay Karan Singh v. Man Pathack, (17th February 1874), 
simply repeats Mr. Justice Jaudine’s argument, and tlie Madras ruling appears 
to have been made by the Court itself, on a reference to it, without any 
argument from the bar. 

[418] Peavsoili J. —1 concurred at the time in the ruling (on the 26th 
May 1873) by the late Mr. Justice Jaudine in the case of the Queen v. 
Sital Prasad (H. C. R., N.-W. P., 1873), and on further consideration I see no 
good ground for questioning its correctness. The reasons assigned by him in 
support of it are, in my opinion, as conclusive as they are well nigh exliaustive. 
Little has been left by him to be said on the subject. The terms used in the 
designation of a session case in s. 4 of Act X of 1872 “ all cases specified in 
column seven of the fourth schedule to this Act as triable by a Court of Ses¬ 
sion,” are not synonymous with all cases triable by a Court of Session. We 
find various specifications in the seventh column of the schedule ; some cases 
are specified as triable by a Court of Session; others as triable by a Court of 
Session or by a Magistrate of the first class ; others again us triable by a Magis¬ 
trate of the first or second class ; others as triable by any Magistrate, and so 
on. Evidently, as it seems to me, those simply specified as triable by a Court 
of Session, which are triable by that Court exclusively, are .those indicated in 
the first part of the definition as session cases. 

The definition of a session case is followed by the definition of a Magis¬ 
trate’s case for the purpose of distinguishing the one from the other. The 
two definitions comprehend all triable cases and, read together, explain one 
* another. 

There are many cases which a Magistrate may either try himself or commit 
for trial lu a Court of Session ; and the definitions declare such cases, if tried 
by the Magistrate, to be Magistrate’s cases, and if committed to tiie Court of 
Session, to be session cases. 

Session cases, therefore, include along with cases exclusively triable by a 
Court of Session, and Magistrate’s cases include along with cases exclusively 
triable by Magistrates, cases triable by them or by a Court of Session, which 
they, in the exercise of their discretion, elect to try themselves. 

The ruling gives full effect and meaning to every part of the definitions, and 
is perfectly consistent with, and agreeable to them. There is, too, much force 
and pertinence in the remark that “ it seems, on principle, to bo wrong that a 
Sessions Judge should have power to order a committal in spite of a discharge 
by a Magistrate [410] who had himself powers to try and acquit. Where the 
Magistrate’s powers are restricted to preliminary enquiry, it is reasonable that 
the Session Court should have power to control the result of that enquiry. But 
where the Magistrate could pass a final order of acquittal, 1 see no reason for 
giving the Session Court power to disturb that order because it takes form of a 
discharge.” 

The case out of which the present reference has arisen is, according to the 
ruling in question, a Magistrate’s case. It is not a case exclusively triable by a 
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Court of Session, nor was it committed to that Court. It was triable by a 
Court of Session or by a Magistrate of the first or second class; and was tried 
and disposed of by u Magistrate. To rule that this is a sessions case on. 1^0 
ground that the terms befox’e quoted in the definition of a session case do^ not 
mean cases exclusively triable by a Court of Session, but include cases triable 
by a Court of Session and a Magistrate, would lead to this result, that all coj^ 
triable by a Court of Session, or a Magistrate, arc both sessions oases and Magis¬ 
trate’s cases: and would thus confound what tlie definitions were cai*efully 
designed to distinguish. 

Tupner, J.—It appears to me that the definitions of '* Sessions case ” and 
“ Magisti'ate’s case,” respectively, must bo read together, and that so road, all 
difficulty in their construction disappears. 

There ai'o some cases specified in the schedule as tiiable by a Court of 
Session, there are others spocified in the schedule as triable by Magistrates, 
again, there are cases sixecified as triable either by a Magistrate or a Court of 
Session, and lastly, there are cases in wbicli, though ordinarily triabhs by a 
Magistrate, an accused person, if ho be an habitual oil’ondcr, may iie committed 
to the Court of Session. 

Now in Older to bring all these classes under two heads, the definitions, 
as 1 undemtand them, doclurc that sessions cases mean and include all cases 
triable by a Court of Session exclusively, and all cases of the classes in which 
jurisdiction is given to the Sessions Court, or to the Magistrate if the Magis¬ 
trate elects to commit them, and tliat Magistrate's case means and includes all 
cases specified as triable by Magistrate exclusivolv, andalso all cases of those classes 
[ 420 ] in which jurisdiction is given to the Court of Session or the Magistrate, 
if the Magistrate elects to try himself. If the other construction lie adopted, , 
and the terra triable by a Court of Session in the first definition, bo held to include 
case-s triable by the Court of Session or the Magistrate, a case of that class 
tried by a Magistrate will fall under both definitions and the anomaly will arise 
which was iX)intedout by Mr. Justice jAliDINE in lictfiua v. Sital Prasad (H. 0. 
R., N.-W. P., 1873, p. 168) that a Sessions Judge may order a committal if the 
Magistrate discharges an accused person wliom he had power to try and acquit, 
when the Sessions Judge cannot interfere to set aside an acquittal, except on the 
appeal of the Government. Seeing that the construction adopted by Mr. Justice 
JabdiNE has approved itself to the High Courts of Calcutta and Madras, X am 
the more confident in accepting it. 

SpankiSt J> —(after quotation of ss. 4 and 296’'' of Act X of 1872 continued):- 

It is contended that a sessions case means a case triable by the Court of 
Session only. 


* [See. 296:—If the Court of Session or Magistrate of the District is of opinion 
that the Judgment or order is contrary to law, or that the 
Report to High Court. punishment is-too severe or is inadequate, such Court or Mogis-' 

trate may report the proceedings for the orders of the High Court. 

Provided that, in session cases, if a Court of Session or Magistrate of the District consi¬ 
ders that a complaint has been improperly dismissed, or that an accused person has 
improperly discharged, by a Subordinate Court, Sudr Court or Magu^rate may d ire c t the 
aoous^ person to he committed for trial.] • .. 
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The late Mr. Justico Jardine in this Court (H. 0. E., N.-W. P., 1873, p. 168) 
held that the words " triable by a Court of Session ” in s. 4 must be read as if 
they had been printed in inverted commas. This he considered would limit 
the meaning of “ cases specified " as triable by a Court of Session alone. This 
view was supported by a consideration of the two definitions together. We 
might expect, the learned Judge remarked, that " the two would just cover all 
possible cases, and this upon the view above expressed is found to be the fact. 
Sessions cases include all those which the Court of Session alone can try, and 
such as are committed to the Court of Session. Magistrates’ cases include 
all those which only Magistrates are to try, and so many of the doubtful cases 
as the Magistrates do, in fact, try themselves. It seems, moreover, on principle 
to be wrong that a Sessions Judge should have power to order a committal in 
spite of a discharge by a Magistrate who had himself full power to try and 
acquit; when the Magistrate’s powers are restricted to preliminary enquiry, 
it is reasonable that the Sessions Court should have power [421] to control the 
result of that enquiry. Put where the Magistrate could pass a final order of 
acquittal, I see no reason for giving the Sessions Court power to disturb his 
order, because it takes the form of discharge.” It appears that Mr. Justice 
Pearson holds the same views, and tliat the Calcutta {Jay Karan Singh 
V. Man Pathak, 7th February 1874), and Madras (Mad. H. C. R., 1871-74, 
p. 28 of Rulings), Courts have ruled to the same effect, that the Sessions Court 
can only order committal in cases exclusively triable by itself. 


Referring to s. 4, I find nothing to support the view that sessions case 
moans cases exclusively triable by a Court of Session. But I do find in the 
plainest language possible, that a sessions case means and includes all cases 
specified in column seven of the fourth schedule as cases triable by a Court of 
Session, and all those cases which Magistrates codimit to a Court of Session, 
although they might have tried them themselves. 

It is true that on reading the definition of a Magistrate’s case, it would at the 
first glance seem that until a Magistrate had actually committed a case which he 
could have tried himself, it would not become a sessions case. But this cons¬ 
truction would only hold good for the purpose of defining what is a Magistrate’s 
case, and what a sessions case, and of so far regulating the exercise of their 
concurrent jurisdiction. This construction, however, does not necessarily 
limit the power of revision given by s. 296’’’ to the Sessions Judge and District 
Magistrate. Those words “ sessions case” and “ Magistrate’s case ” are only 
to lie met with twice, respectively, in the Code, in ss. 4, 296, and 74. In s. 741, 


• [Sec. 290:—It the Court of Session or Magistrate of the District is of opinion 

that the judgment or order is contrary to law, or that the 

Report to High Court. punishment is too severe or is inadequate, such Court or lilagis- 

trate may report the proceedings for the orders of the High Court. 

Provided that, in sessions cases, if a Court of Session or Magistrate of the District consi¬ 
ders that a complaint has been improperly dismissed, or that an accu .ed person has lx>en 

improperly discharged, by a Subordinate Court, such Court or Magistrate, may direct the 

accus^ person to be committed for trial.] 


Magistrates of the 1st -tCSec. 74 :—Any competent Magistrate may inquire into com- 
Class, being European plaints of any ofience made against a European British subject. 
British subjects, and 

Justices of the Peace, may If the oficnce complained of is a Magi8trate'.s case and can, 
inquire into complaints in the opinion of such Magistrate, be adequately punished by 
against European British him, ho shall proceed as is hereinafter in this C(^c directed, 
subjects. according to the nature of the ofience ; and, on conviction, may 

When such Magistrate pass on such European British subject any sentence warranted 
may try, and extent of hui by law, not exceeding throe months’ imprisonment, or fine, up 
jurisdiction. t oive thousand rupe^, or both.] 


1 AIiIi.—41 


321 



I.L.R. 1 All. 422 


THE EMPRESS OP INDIA V, 


which deals with offences committed by European British subjects, the words 
a Magistrate’s case ” clearly refer to a case which is specified in column 
«evon, schedule four, as triable by a Magistrate, which might be sent to the 
Sessions, but which the Magistrate is not to send to the Sessions, if he thinks 
that he can adetjuately punish it by any sentence warranted by law, not 
exceeding three months’ imprisonment or a fine up to one thousand rupees, or 
both. If he thinks that he cannot adequately punish it under s. 74, then he 
must commit to the Sessions Court, or High Court, as the case may be, 
under s. 75 ^ This, it is true, is a special part of the Code applying [ 422 ] to 
European British subjects alone. But when we examine chapter XV and 
8s.89t, 1951, and 1961, we find in the first section that the procedure to be adopted 
refers to cases triable (not exclusively triable) by a Sessions Court or High 
Court. By s. 195, a Magistrate can discharge an accused person, if he thinks 
thei'e is no ground for committing liim, and dispose of the case himself under 

*[Sec. 76 : —When the offonee comptiincd of ciiniiot, in the opiihon of Much Magistrate, 
be iidoquatcly punished iiy him, and is not punishable with 
When commitment i.s to dcatJi or with trausportation for life, such Magistrate shall, if 
be to Court of Session. he thinks that the accused perstm ought to be committed, 

commit liim to the Court of Session. 


When commitment is to 
be to High Court. 


When the offence complained of his punishaltle with death 
or transportation for life, the commitment shall be to the High 
Court.3 


+ [Soo. 89 :—Plvcry person aware of the commission of any offcnci! made punishable under 
sections one hundred and twenty-one, one hundred and twenty* 
All persons to give infer- one .4, one hundred and twentj-two, one hundred and twenty- 
mation of certain olTenccs. three, one hundred and twenty-four, one hundred and twenty- 

four A, one hundred and tweuty-fiVc, one hundred and twenty- 
six, one hundred and thirty, three hundred and two, three hundred and throe, three hundred 
and four, throe hundred and eighty-two, three hundred and ninety-two, throe hundred and 
ninety-three, three hundred and ninety-four, three hundred and ninety five, throe hundred 
and ninety-six, throe hundred and niiictv-scveu, three hundred and ninety-eight, three hund¬ 
red and ninety-nine, four hundred and two, four hundred and thirty-five, four hundred and 
thirty-six, four hundred and fort>-nine, four hundred and fifty, four hundred and fifty-six, 
four hundred and fifty-seven, four luiiulrcd and fifty-eight, four hundred and fifty-nine, or 
four hundred and sixty of the Indian Penal Code, shall in the absence of reasonable excuse, 
the burthen of proving which shall lie upon such person, give information of the same to the 
nearest Police officer or ^lugistrate.] 


J[8ec. 195 When a Magistrate finds that there are not sufiicient grounds for committing 

the accused person to take his trial before the Court of Session or 
When accused person to High Court, or for remanding him, he shall discharge him, unless 
be discharged. it ii))j)ca''s to the Magistrate that suifc person should be put on his 

trial before himself, in which case he shall proceed under Chapters 
XVI, XVII, or XVIII of this Act. 

Explanation I .—The absence of the complainant except when the offence may lawfully bo 
compounded, shall not be deemed sufficient ground for a discharge, if there appear other 
evidence of a nature rendering a trial desirable. 

Explanation II .— A discharge is not equivalent to an acquittal, and does not bar the 
revival of a prrjsccution for the same offence. 

Explanation 111 .—An order of discharge cannot bo made until the evidence of the wit¬ 
nesses named for the prosecution has boon token. 

§ [Sec 196:—When evidence has been given before a Magistrate which appears to joatify 
him in sending the accused parson to take his trial for an oSenoe 
When accused is to be which is triable exclusively by the Court of Session or High Court, 
committed for trial. or which, in the opinion of the Magistrate, is one which ought to 

be tried by such Court, the accused person shall be sent for trial 
by such Magistrate before the Court of Session or High Cotwt as the case may be.} 
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chapters XVI, XVII or XVIIT, as the case may bo. By s. 196 * if the Magist rata 
considers that the evidence justifies commitment for an offence exclusively 
triable by the Court of Session or High Court, he is to make the commitmen# 
to such Court, and he is to do the same, if ho thinks that the case is one which 
ought to be tried by the Sessions Court, though it be not an ofiTence exclusively 
triable by the Sessions Court. The section is mandatory whore the case is 
exclusively triable by the Sessions Court, and permissory in other cases. But 
here we have exclusively used for u purpose; we shall find in s. 296, which 
deals with discharge under s. 195, no such use of the word at all. Section 2961 
refers to the superintendence of the Subordinate Courts by the Sessions 
Judge and Magistrate of the district, and to tho revision which they may 
exercise. The first para, provides for i,he report of cases to this Court in 
which the judgment or order is contrary to law, or the ]>unishment too 
severe or inadequate. The second j)arii. ])rovides, that in sessions cases, if 
a Court of Session or Magistrate of the di.strict considers tliat a complaint 
has been improperly dismissed, or tiiat an accused ]!)orson has boon improperly 
discharged by a Subordinate Court, sucli Court or Magistrate may direct the 
accused person to be committed for trial. Now here wo go hack to the 
definition of a sessions case, and find that there is no such limit in s. 4, as that 
contended for, viz., that those cases only are ses.sions cases which can be tried 
by the Sessions Court alone. All tiioso cases in fact are sessions cases which 
are specified in column seven of the fourth schedule as triable by the Court 
of Session, including all the cases which Magistrates commit to a Court of 
Session, though they might have tried them themselves. They are all cases 
specified in column seven, schedule four, and are triable by tho Court of Session, 
though, if the Magistrate tries those himself which are within his jurisdiction 
to punish, they are no? sent up to the Sessions.' But they are not the less 
[423] sessions cases, though they are within certain limits jointly triable by 
tho Sessions Court and Magistrate of the first class, and because they are so, 
both tho Sessions Court and the Magistrate of the district have the power to 
revise improper dismissal of complaints and discharges ordej’ed by tho Sub¬ 
ordinate Magistrates. 

This superintendence is part of their office. They ai’e in a certain degree 
responsible for the proper discharge by their subordinates of their judicial 
duties. All the Magistrates are subordinate to the Magistrate of the district, 
but neither the Magistrate of the district nor the Subordinate Magistrates are 
subordinate to the Sessic^a Judge, except to tho extent and in the manner 


* [Bee. 190 ;—When evidence has been given before a Magistrate which appears to justify 
him in sending the aceusod person to take his trial for an offence 
When accused is to bo which is triable e.vclusively by the Court of Session or High Court, 
committed for trial. or which, in the opinion of the Magistrate, is one which ought to 

bo tried by such Court, the accused person shall bo sent for trial 
by such Magistrate before the Court of Session or High Court as the case may be.] 

t [Sec. 296:—If tho Court of Session nr Magistrate of tho District is of opinion 
that tho judgment or order is contrary to law, or that tho 
Beport to High Court. punishment is too severe or is inadequate, such Court or Magis¬ 
trate may report the proceedings for tho orders of tho High Court. 

Provided that, in sessions cases, if a Court of Session or Magistrate of the District consi¬ 
ders that a complaint has been improperly dismissed, or that an accu.sod person has been 
improperly discharged, by a Suliordinato Court, such Court or ?ilagistrate, may direct the 
accused person to bo comxnittod iqt trial.] 
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provided by the Act (s. 37)*. Under the old Act the subordination -of the 
Magistrate to the Magistrate of the district was not clearly recognised, and 
ipS g.+ was added by s. 4 of Act VIII of 1869. So by s. 436+ of the old 
Act, the Sessions Judge only could order commitment of an accused person, 
if ho was cliarged with an offence triable by the Sessions Court exclusively. 
But the section was altered by a. 4, Act VIII of 1869, and ho has now the 
power of doing so in cases in column seven, schedule four, not only triable 
by himself, but also by tlie Magistrate of the district. The Magistrate of the 
district also Jiad the power of directing commitment or impiiry when the 
Magistrate who hod discharged the accused person or dismissed his complaint 
without any investigation, was a subordinate Magistrate. But under the old 
Act, subordinate Magistrates were of two classes only, one wdth powers up to 
six months, and the other up to one month, as provided by s. 22$ of Act XXV 
of 1861. Under the present Act there are three classes of Magistrates, and all 
are subordinate to tlie Magistrate of the district. Thus, it became necessary; 
all Magistrates being subordinate to the Magistrate of the district, to enlarge 
the powers of that olficei as a Court of superintendence and revision, and so both 
the Court of Session and tho Magistrates of districts were empoworel by the 
second para., s. 296, to direct a committal wliere a complaint had been improperly 


•[See. 'll 
Suburdmatc ^lagistratos 


The Tiocal Oovernmciit may appoint as many other porst n.s liosidos the 
Magistrate of the District, as it thinks lit. to l)e Magistratos of 
the first, second or third class in the District. 


All such Magistrates shall be subordinate to the Magistrate of the District, but neither 
the Magistrate of the District, nor the Subordinate Magistrates shall bo subordinate to tho 
Bessiuus rludgu, except to the extent and in the manner providod*by this Act. 


The LociU fiovemment shall not have power to direct that any Magistrate may try any 
offence which Magistrates of his class are not authorized to try. 
Proviso. or pass any sentence which Magistrates of his class are not 

authorized to pass by section twenty-3 


Subordination of all 
illagistrates to the Magis¬ 
trate of tho Di.stnet. 


t [Sec. 23 (Cr):—Except as otherwise provided in this Actor 
by any other law, for the time being in force, all Magistrates 
and Subordinate Magistrates shall be subordinate to the Rlagis- 
trate of the District in which they exorcise jurisdiction.} 


I[See. 43.0 :—In case of offences not triable by the Magistrate, the Court of Session may 
When Court of Session commitment to tho Court of Session of any accused 


may order commitment of 
party dischargt*d by Magis¬ 
trate. 


person who may have been dischikgcd by the Magistrate. In 
the case of such olfenccs tho Court of Session may order an 
enquiry into any complaint which the Magistrate may have 
dismissed without enquiry.} 


By what Courts, tho 
offences mentioned in tho 
schedule arc triable, and 
within what limits such 
Courts may pass sentence- 


S[Sec. 22:—The oifences mentioned in the schedule annexed 
to this Act .shall, subject to the provision contained in tho third 
explanatory note prefixed to the said schedule, bo triable by 
tho Courts specified in column 7 of the said schedule, and suoh 
Courts shall be competent to pass sentence in respect of such 
offences within tho following limits (that is to say);— 


The Court of sossion. Death (subject to confirmation by tho Sudder Court). Trans¬ 
portation , imprisonment of either description for a period not 
Powers of Court of exceeding fourteen years, including such solitary confinement as 
Session. is authorized by law, or fine to an unlimited amount, or both trans¬ 

portation and fine, or imprisonment and fine in cases in which 
both punishments arc authorized by tho Indian Penal Code* In oases in which, according to 
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dismisBed, or an accused person improperly discharged, in sessions oases. 
If we are to accept the view contended for by the appellant, then the 
alterations as regards this power of revision, made since Act XXV Hi 
1861 was passed, would have no meaning, and there would be no [484] 
reason for the omission of such words as exclusively triable by the Court of 
Session, which have no place in s. 4 and s. 290* of the present Code. 

There is nothing opposed to principle in allowing this power of revision to 
the Court of Session and District Magistrate. A Magistrate of the first class 


the Indian Penal Code, forfeiture of property may bo adjudged, the Court of Session may 
adjudge such forfeiture in addition to the sentence. 


Assistant Sessions Judges 
in Bombay. 


In the Presidency of Bombay it shall be lawful for a 
Sessions Judge to delegate cases for trial by an Assistant 
Sessions Judge ; and such Assi.stant Sessions Judge shall be 
competent in such cases to pass sontenoos within the following limits :—Imprisonment of 
cither description for a term not exceeding seven years (including such solitary confinement 
as is authorized by law), or fine or both. If tho sentence be one of imprisonment for a term 
exceeding three years, it shall be passed subject to condrmation by the Sessions Judge. The 
Sessions Judge may review and hear appeals, against tho proceedings of his Assistants, and 
may confirm and amend (but not so as to enhance) or my reverse their sentences or orders. 
It shall not be competent to an Assistant Sessions Judge to review or hear an appeal against 
the proceedings of a Magistrate. 


The Magistrate of the District or other Officer authorised to exercise tho powers of a 
’ Magistrate. Imprisonment of either description not exceeding 
Powers of the Magistrate the term of two years, including such solitary confinement as is 
of the district. authorised by law, or fine to tho extent of one thousand Bupees, 

or both imprisonment and fine in all cases in which both punish* 
ments are authorised by the Indian Penal Code. 

Subordinate Magistrates or Officers authorised to exercise any of the powers of a 
Magistrate :— 

Ist Glass. Imprisonment of either description not exceed- 
Powers of Subordinate ing six months, or fine not exceeding two hundred Rupees, or 
Magistrates, 1st class. both imprisonment and fine in all cases in which both punish¬ 
ments arc authorized by the Indian Penal Code. 


!2nd Class. Imprisonment of either dc.scription not exceeding one month, or fine, not 
exceeding fifty Bupixia, or both imprisonment and fine in all 
2nd Class. cases in which both punishments are authorised by the Indian 

Penal Code. 


No sentence of solitary confinement, under Section 73 of tho Indian Penal Code, shall bo 
passed by any Court inferior to an Officer exercising the powers of a Magistrate.] 


*CSec. 296 If the Court of Session or Magistrate of the District is of opinion that the 
judgment or order is contrary to law, or that the punishment is 
Report to High Court. too severe or is inadequate, such Court or Magistrate may report 

the proceedings for the orders of the High Court. 

Provided that, in sessions cases, if a Court of Session or Magistrate of the District considers 
that a complaint has been improperly dismissed, or that an accused person has been improper¬ 
ly discharged by a Subordinate Court, such Court or Magistrate may direct the accost 
^rson to be committed for trial J 
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may improperly discharge an accused person under s. 195*, that is to say, in 
oases triable by a Court of Session, even though he may have, under the 

r ivisions of that section, proceeded under Chapters XVI and XVII, or XVIII. 

the Magistrate of the district or Court of Session considered that there were 
sufficient grounds for commitment, then tho accused would have been impro¬ 
perly discharged. Where a Magistrate improperly discharges an accused person 
under s. 215i, the High Court can order him to be tried or committed for trial; 
a discharge is not equivalent to an acquittal under either section. The 
Sessions Court is empowered to guard against a miscarriage of justice in cases 
triable by itself. The High Court has plenary power in all cases of improper 
discharge. No question of acquittal is applicable to the point before us. An 
acquittal may be appealed against by the Government. This is an exclusive 
privilege of Government. But private prosecutors, so to speak, have no other 
remedy but that afforded by ss. 296 \ and 297 S of the Code. 


• [Sec. 19.5 ;—When a jMagistnvto finds that there are not sufficient grounds for committing 
the accused person to take his trial before the Court of Session or 
When accused person to High Court, or for remanding him, he shall discharge him, unless 
be discharged. it appears to the Magistrate that such person should be put on his 

trial before himself, in which case he shall proceed under chapters 
XVI, XVII, or XVTII of this Act. 

Explanatum I. —The absence of tho complainant except when thcoffcniio may lawfully be 
compounded, shall not be doomed sufficient ground for a discharge, it there appear other 
evidence of a nature rendering a trial desirable. 

Explanation II. —A discharge is not equivalent to an acquittal, and does not bar tho 
revival of a prosecution for the same offence. 

Explanation III. —An order of discharge c.innot be made until the evidence of the wit¬ 
nesses named for the prosecution has been taken.] 

t[Soo. 215 ;—When the evidence of tho complainant and of tho witnesses for the proseou- 

tlon, and such examination of the accused person as the 
Discharge of accused. Magistrate considers necessary, have been taken, tho Magistrate 

if he finds that no oiTcncc has been proved against the accused 

person, shall discharge him. 

Explanation 7.—The absence of the complainant, except where tho oflonce may bo \aw- 
fnlly compounded, shall not bo dcjomcd sufficient ground for a discharge, if there appear 
other evidence sufficient to substantiate the offence. 

Explanation II. —A discharge is not equivalent to an acquittal, and does not bar tho 
revival of a prosecution for the same oilunce. 

Explanation III. —An order ot discharge cannot bo passd until the evidence at the 
witnesses named for the prosecution has been taken.] 

I [Sec. 29G :—If tho Court of Session or Magistrate of tho District is of opinion that the 
, judgment or order is contrary to law, or that the punishment is 

Beport to High Court. too severe or is inadequate, such Court or Magistrate may report 

tho proceedings for the orders of the High Court. 

Provided that, in sessions cases, if a Court of session or Magistrate of the District considers 
that a complaint has been improperly dismissed, or that an accused person has been improper¬ 
ly discharged by a Subordinate Court, such Court or Magistrate may direct the aooused 
person to be committed for trial.] 


§[See. 297 :—If in any case either called for by itself or 
powers of revesion. reported for orders, or which comes to its knowledge, it appears 

to the High Court that there has boon a material error m any 
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Being of opinion that it is not for us, who administer the law, to import 
into 8.4 and s. 296^' of the Act, the words “exclusively “ triablo, or by the Court 
of Session “alone,” I would answer tlie reference by saying that the Session^ 
Judge had the power to order the committal. 


judicial proceeding of any Court subordinato to it, it shall pass such judgment, sentence or 
order thereon as it thinks fit. 


Power to order commit¬ 
ment. 


If it considers that an accused person has been improperly 
discharged, it may order him to be tried, or to bo committed for 
trial; 


If it considers that the charge has bee.n inconveniently framed, and that the facts of the 
case show that the prisoner ought to have been convicted of 
Power to alter finding an ofienco other than that of which he was convicted, it shall 

and sentence. pass sentence for the ollcncu of which he ought to have been 

convicted; 

Provided that, if tlicf error in the charge appears materially to have misled and prejudiced 
the accuKud'person in his defence, the High Court shall annul the 
Proviso as to power of conviction, and remand the cas(’. to the Court below, with an 

altering finding. amended charge, and the Court below shall thereupon proceed us 

if it hud itself amended such charge ; 


If the High Court considers that any person convicted by a 
Power to annul convio- Magistrate has committed an offence not triable by such Magis- 
tioii. trate, it may annul the trial and order a new trial before a 

competent Court; 


If it considers that the sentence passed on the accused person is one which cannot legally 
r, . , • bo passed for the offence of whi(fh the accused person has been 

lower 0 annul unpro- convicted, or might have been legally convicted upon the facts 
per, ana to pass proper case, it shall annul such sentence and pass a sentence in 

accordance with law. 

If it considers that the sontonoo passed is too severe, it may pass any lesser sentence 
warranted by law; if it considers that the sentence is inadequate, it may pass a proper sentence. 

The High Court may, whenever it thinks fit, order that the sentence in anj' case coming 
iHiforc it as a Court of Bevisio)i, be suspended; and that any 
person imprisoned under such sentence be released on bail, if 
the offence for which such person has been imprisoned bo bailable. 

Except as provided in sections three hundred and twenty- 
eight and three hundred and ninety-eight, no Court, other than 
the High Court, shall alter any sentence or order of any 
Subordinate Court, except upon appeal by the parties concerned. 

No person has any right to be hoard before any High Court, 
in the exercise of its powers of revision, either personally or by 
agent, but the High Court may, if it thinks^iit, hear such person 
either personally or by agent.] 

* £Soc. 296 If the Court of Session or Magistrate of the District is of opinion that the 
judgment or order is contrary to law, or that the punishment is 
Beport to High Court. too severe or is inadequate, such Court or Magistrate may report 

the proceedings for the orders of the High Court. 

Provided that, in sessions cases, if a Court of Session or Magistrate of the District consi¬ 
ders that a complaint has been improperly dismissed, or that an accused person has been 
improperly discharged by a Subordinate Court, such Court or Magistrate may direct the 
aoousM person to be committed ^or trial.] 


Suspension of sontonce. 


Powers of revision con¬ 
fined to High Court. 


Optional with Court to 
hoar parties. 
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Oldfield, J. —I agree in the view taken by Mr. Justice SfANKIE of the 
question referred. 

* Order. —In accordance with the ruling of the majority of the l^ull Bencli, 

Pearson, J., passed the following final order in the above case. 

The second ground is sustained by the opinion of the majority of the 
Full Bench. The proceedings of the Sessions Court must, therefore, be set aside 
as illegal, and the sentence passed on the appellant is accordingly annulled, and 
his release is ordered. 

Conviction quashed. 

NOTES. 

ISee 7 C. L. R., 168 : 3 AIL, 670.1 
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C42S] APPELLATE CIVIL. 


The 19tlt Ayril, 1H77. 

PRESENT: 

Mil. Justice Peaeson and Me. Justice Suankie. 


Daia Chand and others.Defendants 

versus 

Safraz Ali and othei-s.PlaintilVs.' 


AcknowledtiviPUt of subsist inf/ ritjht—Act XIV of 7So9, s. /, cl. Hlfi ; Art IX 
of 1H71, sell, a, art. US — Limitatiou—Morlduqur AIoi tija-oea Suit for 
redemption —Onus probandi —rnvecessarij jwoof of inoil()(i(ic where 
aciniou'ledipnent was made, prior to JHoO. 

Ill ii suit for n'clL'inpliiui of hiiuliid property the phiiiiLifTs, reiiresentative-s of the mortgagors, 
relied on an aeknowledgnient of the mortgagor.'.’ title eontiiinerl in an entry in tlw' settlement 
records of the year J841, which was attested h\ the represen Litives of the mortgagees, 
defendants in the suit; and the lower Court ■> having dillered as to whether the aeknowledgnient 
was suHicient without proof that it was made within si\t\ years from date of the alleged 
mortgage, held, that inasmneh as there was no liinitatioii to suits for redemption of mortgage 
of landed property prior to Aet XIV of it w.is uiiiieeessary to fisei'i-tain when the 

mortgage was ellected, the aeknowledgnient of 1841 being an acknowledgment of a right still 
subsisting, and one which fulfilled the requirement, of art. ^148, sell, ii, .4et IX of 1871. 

Thpi facts connoctod with tlie present case are fully reported in the apixial to 
the .Full Bench of the Higli Court ( 1. [j. B., 1 AIL, 117) whicli confirmed the 
decision of the Senior Judge of the Division Bench, reniandinj* the case to the 
Court of First Instance for decision on tlie merits. 

The Senior Judi^e of the Division Bench, in the jiulffinent delivered hy him 
on the 8th April 187/), observed that wliether tlie plaintiffs’ ancestors were the 
mortgagors, and whether the mortgage was made hy them in 1811 for a 
consideration of Rs. 241, were questions which wmdd have to ho determined 
before it could be decided whetlier the suit could ho maintained, and that oven 
if it w’ere established tliat the ])laintiffs’ ancestors were tlie mortgagors, unless it 
were shown that the mortgage was not made before 1811, it might he found that 
the suit was barred by limitation. Relying on those observations, tlie Munsif 
who tried the case on the remand held that, notwithstanding the acknowledgment 
of 1841, tlie plaintiffs [426] w'ere hound to piove that the mortgage was 
affected, as alleged in the plaint, in 1811, and that the acknowledgment of 1841 
was, therefore, made within the period of sixty years allowed for rodemption. 
Finding that tlie documentary evidence of settlement l ecords in tlie case showed 
that the settlement of the lands in dispute, along with other lands, had been 
made from 1211 Fasli (corros])onding with the year 1802-1803) with the 
ancestors of the defendants who then held possession, the Munsif concluded 
that the plamtiffs’ allegation that the mortgage had been effected in 1811 had 
failed of proof. lie, therefoi*e, distnisseil the suit on the ground that the 

• Spccia] Appeal, No. 1471 of 187C, from a diwrec of llai Shankar Das, Suborclinato Judge 
of Siiharanpur, dated the 6th November 1870, revcrfiiiig a decree of Bai Izisat Bai, Munsif of 
Muzafiarnagar, dated the 7th Aiiguat 187G. 
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acknowledgment of 1841 was insufficient by itself to support the claim for 
redemption until it was shown to have been made within sixty years from the 
date of the alleged mortgage. The plaintiffs appealed from this decision, and 
the Subordinate Judge, holding that the burden of proof as to the acknowledg¬ 
ment of 1841 not having been made within the period of sixty years from the 
date of the mortgage rested upon the defendants, mortgagees, and finding that 
the said defendants had failed to prove when the said mortgage was effected, 
reversed the decision of the Munsif, and decreed the suit for redemption of the 
property, with costs and interest. 

The defendants, in siiecial appeal to the High Court, urged that the 
Subordinate Judge htul wrongly placed the onus of proof as to the acknowledg¬ 
ment of 1841, it being incumbent upon the plaintiffs to show when the alleged 
mortgage was effected, and that the said acknowledgment was made within the 
statutory period, and that it was not necessary for defendants to prove that 
such acknowledgment did not oi>erate to renew the period of limitation, the 
finding of the Subordinate Judge as to the said acknowledgment having been 
made within sixty years from the date of the mortgage being purely conjectural, 
and without any evidence on the record to show when the mortgage was 
effected. 

Mr. Hotcard, Babu Jogendro Nath Chandhri, and Lala Bam Prasad for 
Appellants. 

Pandits Ajudhia Nath and Bishamhhar Nath for Kespondents. 

The Judgment of the Court was delivered by 

Pearson, J. —The provisions of cl. 15, s. 1, Act XIV of 1859, i-olating to 
suits against a mortgagee for the recovery of immoveable [427] property 
mortgaged, were modified by art. 148, sch, ii, Act IX of 1871, principally 
in this resiiect, that the acknowledgment in writing in the mortgagor's 
title or right of redemption, from the date of which a new period of 
limitation is allowed to commence, is required to be made within the period of 
limitation originally prescribed and reckoned from the date of the mortgage; 
the reason of the modification is, I conceive, discoverable by reference to s. 29 
of the last-mentioned Act, which declares that at the determination of the period 
limited to any person for instituting a suit for possession of any land, his title 
to such land shall be extinguished. The intention of the Legislature was to 
allow a further i>eriod of limitation to run from the date of an acknowledgment, 
not of rights already extinct, but only of rights still subsisting. 

Before the enactment of cl. 15, s. 1, Act XIV of 1859, there was no limit¬ 
ation to suits for the redemption of n)ortgage of landed property. In 1841, 
therefore, when the acknowledgment, found in the settlement record of that year, 
was made by the defendants in this suit, or their forefathers, that they held the 
property in suit as mortgagees, there was nothing in the law to preclude the 
mortgagors from suing for the redemption of the mortgage. In other words, 
the right acknowledged was a right not extinguished by lapse of time, but still 
subsisting ; the acknowledgment fulfils the intention and satisfies the requisi¬ 
tion of the clause in art. 148, sch. ii, Act IX of 1871, modifying the provisions 
of cl. 15, s. 1, Act XIV of 1859, and renders it unnecessary to enquire and 
ascertain when the mortgage, acknowledged in 1841, was actually made. 

From this point of view it is immaterial whether the first two pleas in the 
appeal now before us are good. The plea of res judicata set forth in the last 
ground of the appeal is certainly not established. 
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The only question remaining for trial was whether the property in suit was 
mortgaged to the defendants’ ancestors by the ancestors of the plaintiffs. That 
question has been determined in the affirmative by the Lower Appellate Court, 
whose finding on the point is not impugned by the special appellants. 

[ 128 ] I would afiSirm the Lower Appellate Court’s decree, and dismiss the 
appeal with costs. 

Spankie, J. —I am of the same opinion. 

Appeal dismissed. 

NOTES. 

[ See 1 All, 117. ] 


[1 AIL 428] 

ArrELLATE CIVIL. 


The 8th May, 1877. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Olufield. 

N ehalo.Appellant 

versus 

Nawal and others.Respondents.' 


Act IX of 1861, ss. 1, 6—Fresh application — Guardian — Minor—Poioer to 
appoint—Previous orders not conclusive. 

A Court is not precluded from entertaining a freafa application for the guardiaiiahip of a 
minor under a. If of Act IX of 1861 by the circiunstanccH that a provioua application of the 
Hamc Bort baa been refused. 

In the year 1872 one Ram Dyal applied to the Judge of Meerut, under Act IX 
of 1861, for the custody and guardianship of a female minor, alleging that the 
maternal uncle, with whom the minor then resided, was not a fit and proiier 
person to have charge of her. The Judge refused to grant Ram Dyal’s applica¬ 
tion, and Ram Dyal did not appeal from this order. 

The present application to the Judge was made hy Musammat Nehalo, wife 
of the minor’s first cousin, praying that the Court would appoint the imtitioner 

'MiscellanoouB Regular Appeal, No. 17 of 1877, from an order of 11. W. DaHhwood, Ksq., 
Judge of Meerut, dated the 4th December 1876. 

t[Sec. 1:—Any relative or friend of a minor who may desire to prefer any claim in respect 

of the custody or guardianship of such minor may make an 
Application. application by petition, cither in person or by a duly constituted 

agent, to the principal Civil Court of original jurisdiction in the 
district by which such application, if preferred in the form of a regtilar suit, would bo 
cognizable, and shall set forth the grounds of his application in the petition. The Court, if 
satisfied by an examination of the petitioner, or his agent if he appear by agent, that there is 
ground for proceeding, shall give notice of the application to the person named in the petition 
as having the custody or being in the possession of the person of such minor, as well as to any 
other person to whom the Court may think it proper that such notice should be given, and 
8^11 fix as early a day as mi^ be convenient for the hearing of the petition and the 
determination of the right to the custody or guardianship of such minor.] • 
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guardian of the minor, and I'emove the minor from the custody of j)ersons who 
were aiTanging an iinjiropor marriage for i»er. The Judge rejected the jnstition, 
holding that lie hatl no power to deal with the subject-matter of it, under Act 
IX of 18G1, as tliat Act applied only to minors respecting whoso custody or 
guardianslii]) tlie Court had passed no order, whereas an order hiul been passed 
rejecting Ram Dyal’s ap))lication in 1872, with respect to the guardianshij) of 
the minor in question. The Coui't considered that it was thus i)rocluded, under 
tlu) terms of s. 6, Act IX of from entertaining any fresh application 

wliilst tlie order on Bam Dyal’s application remained undisturbed. 

[429] 'J riie jjotitioner appealed to the High Court. 

Pandit Kami Lai for Appellant. 

Ilabu Aprnkash Chande.r Mnicerji for Respondent. 

Order. -We consider that this application can ho entertained under the 
terms of s. I, Act JX of 1861, and wo reverse the Judge’s order, and direct him 
to enquire into tlie ap])lication and pass an order according to law. The costs 
will abide the result. 


[1 All. 429] 

APl’ELLATE CIVIL. 


The Ifitk Mai/, lti77. 
rilESHNT : 

:Mk. JrsTICE Sl'ANKIK AND MH. .JUSTICE OUDFrELD. 

Eallabh Has.Plain tiff 

oersas 

Sunderdas and otliei’s.Hefendants."' 

Hindu Law — DrMrurtion of cJiaraclrr of joint aiuhcided 1 ami I y property hy 
introduriion of stranyrr in blood as auction-imrcliaser- Assent of coparceners 
no lonycr necessary to constitute nalid yift. 

The iiitnjdut'lioii of a str.iiigtT in blood us iiu(;tioii-i)iir(!hiisi‘r of a portion of the rights and 
interest-, of an uiidivid!*.! Jfindu family breaks np tlio eoiistitution of such family as undivided, 
and destroys the eliarucU'r of such property as joint and midividod family propertj ; and a 
gift subsequently mad.- by the r.-nn-iining members of the original undivided Hindu family of 
their rights to a third person, witliout the assent of the auction-purchaser, is not invalid by 
reason of the principle of Hindu Law, which rMpiires the assent of coparceners in au 
undivided Hindu f.imily to give validity to such a gift. 

This was a suit for partition and possession of half a garden with joint 
possession over half a well and for the maintenance of possession over eight 
hiswas of lakhrann (land, i.e., planted with trees affording shade to roads). The 
whole of the above ])i-operty belonged originally in equal shares to Brij Das and 
Brindahan Das f(l(3fendants Nos. 2 and 3) on tlie one side, and to Jumna Daa 
and Har Gobind Das on the other, as their ancestral projjerty. In April 1866, 
Sunder Das, defendant No 1, became the purchaser at an auction-sale of tlie 

•Si>ecial Apiieal, No. 1129 of 1876 from a decroo of M. Brodhumt, Esq., Judgo of 
Heuarcs, dated the aiist June 1876, reversing a decree of,Babu Bramoda Charn Banerji, 
Muusif of .Benares, dated the 2ist December 1673. 
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half share of Jumna Das and Har Gobind Das and obtained possession under 
the said sale of half the ganlen and well. In January 1874, Brij Das and 
JBrindaban Das made a verbal (lift of their share of the projjerty to tlie [430] 
plaintiff who applied for a mutation of names in his favour; tlje Commissioner 
rejected this application, whereupon Suncier Das took possession of tlie wliole 
{garden, hence the suit. Among other defences set up by Sunder Das was this, 
viz., tliat the gift was invalid, the projjei-ty being ancestral and undivided. 
The Munsif gave the plaintiff a decree. On a]jpeal by Sunder Das, defendant, 
the officiating Judge, relying on Elberling on inheritance, ijara. 281, p. 132, 
and Macnagliten’s Principles of Hindu Law, vol. 2, }>. 224, ruled that a gift of 
any portion of joint ancestral proi)erty without prior division, and in the absence 
of the assent of all the co-sharers is invalid under Hindu Law, and on this ground 
ho dismissed the suit. The plaintiff appealed to the High Court, and the 
principal ground of his appeal was that by the auction-sale of a j)ortion of the 
proi)crty to a stranger the joint and undivided character of the property ceased, 
and that accordingly the principle of Hin(iu Law on which the Judge J'elied was 
inap])licablu to the case. 

The Senior Government Pleader (Lala Jiiala Prasad) for Appellant, 

Pandits Bishavibhar Nath and Nand Lai for Respoiulents. 

The Judgment of tlie High Court after stating the facts proceeded as 
follows:— 

Wo are of o])inion that the Judge has not properly considered the ofl'oet 
of the auction-purchase of the resi)oudont on the constitution of the joint 
family and the joint pi-operty; that purchase by introducing a stranger as 
owner of the rights and interests of two of the members of the original undivided 
Hindu family broke up the constitution of the famnly as an undivided Hindu 
family. The joint Hindu family is constituted by the union of descendants 
by heirship from some common ancestor, and there must bo connection among 
its members by blood, relationship, adoption, and marriage. Property held in 
such co))arcenershii) will be joint family propei'ty, the introduction of strangers 
in blofjd by auction-purchase necessai'ily breaks up the family relation. 

Sir T. Strange, wi-iting of the joint family, says “ in the proi)erty thus 
dcscrudad, so long as they remain undivided, the family possesses a community 
of interest ” ; and the conte.xt slnnvs that a descent of heirs is meant. 

[431] We may refer also to a passage in West and Bnhler, Thij-t TI, ii, 
and the rules under whicli ])artition which oj)erates in respect of the undivided 
family takes place, show that an undivided family is constituted in the sense 
indicated. 

'I’lio gift to tho ])Iaintiff is therefore not invalid on the ground held by the 
Judge. (The Court then wcjit on to remand the case for tho trial of the other 
issues raised by tho defence.) 


NOTES. 

t The cHcct of ail aliunatioii on llic status of the members has been coiiskIl'i-wI hi (IR'JCi) 
21 Bom. 7'J7 ; sf<; also 2 All. BUS.] 
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[1 m 481] 

APPELLATE CIVIL. 


The 28th May, 1877. 

Present: 

Sir Eorert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 


Girdhari and others.Plaintiffs 

versus 

Sheoraj and others.Defendants.^' 


Act VIII of 1859, ss. 5, IS—Account of sums realized on collective mortgage 
of lands in separate districts—Decree for redemption of lands within jurisdiction 
not barred by Begulation VII of 1825, because based on such account. 

In a suit for redemption of lands lying within the district of Mirzapur, but included in 
the same mortgage with other lands lying within the donaains of the Maharaja of Benares, 
the Subordinate Judge of Mirzapur took an account of the sums realized by the mor^agee from 
all the lands mortgaged, and finding that these sums were sufiiciont to discharge the entire 
mortgage-debt gave the plaintiff the decree sought; the lower Appellate Court dismissed the 
suit on the ground that such account could not be taken without deciding questions lying 
ultra vires of the Mirzapur Court. Held that the ^Mirzapur Court might take such account 
for the purpose of deciding whether the entire mortgage-debt had been .satisfied, and might 
give the plaintiff a decree for the redemption of the property lying within the local limits of 
its jurisdiction, notwithstanding that in doing so it would have incidentally to determine 
questions relating to lands lying within the domains of the Maharaja. 

The fitcts of the case and tlie manner in which it was dealt with by the lower 
Courts are sufficiently stated in the judgment. 

Munshi Ilanuman Prasad and Pandit Ajndhia Nath for Appellant. 

The Senior Government Pleader (Lola Juala Prasad) and Lala Lalta 
Prasad for Bespondents. 

Judgment. —The .subject of the mortgage to which this suit refers is land 
situated in the district of Mirzapur, and land in par-t932]|gana Bhadohi, in the 
family domains of the Maharaja of Benares, and Regulation VII of 1826 has 
provided a special jurisdiction for the trial of suits for land in these domains. 

This suit was brought in the Court of the Subordinate Judge of Mirzapur 
by all the mortgagors, or rather the parties who now represent the original 
mortgagors, for redemption of the entire property mortgaged, and authority was 
asked, under s. 131 of Act VIII of 1859, to try the suit in the Civil Court of 

• Special Appeal, No. 1342 of 1«76, from a decree of J. W. Shoror, Esq., C.S.I., Judge of 
Mirzapur, dated the 24th August 1876, reversing a decree of Maulvi Farid-ud-diu Ahmad, 
Subordinate Judge of Mirzapur, dated the 5th May 1870. 

+ [Sec. 13 :—If the Districts within the limits of which the property is situate, are aubjoct 
to diilereut Suddor Courts, the application shall lie submittra to 
Suits for immoveable the Sudder Court to which the District in which the suit brought 
property situate in Dis- is subject; and the Sudder Court to which such application is 
tricts subject to diiforcnt made, may, with the concurrence of the Suddor Court to which 
Sudder Courts. the other District is subject, mve authority to proceed with the 

, eamc.] ' 
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Mirzapur in respect of the property situated in the family domains, but this 
was refused, as the High Court found that such authority could not be given in 
the existing state of the law. 

Two of tlie plaintiffs who were only interested in the mortgage to the 
extent of the property in the family domains then withdrew from the suit, and 
the others proceeded with their claim to redeem the i>ortion of the mortgaged 
property situated in Mirzapur, and they have obtained a decree from the 
Subordinate Judge for possession of the mortgaged property in Mirzapur on the 
basis of -the satisfaction of the entire debt charged on the two properties. 

The Judge, in api)eal, has reversed the decree and dismissed the suit, 
holding that the trial will raise questions affecting property in the family 
domains in respect of which he has no jurisdiction, instancing in this view, and 
in the way of objections, the question whether the mortgagees were in 
possession of certain lands in Katehri (in the domains), and without which the 
accounts cannot be mado up. 

We do not consider that this objection to the trial of the suit is valid. 

The plaintiffs were at liberty to forego, as they have done, suing for 
possession of the proi^erty situated in the family domains, and the suit as now 
brought is only for immoveable property in the district of Mirzapur ; the suit 
docs not seek to recover and in the domains, nor is there any claim raised in 
this suit of a nature exclusively cognizable by Courts established under 
Regulation Vll of 1826. Section 5 of Act VI IT of 1859 gives the Mirzapur 
Comrt jurisdiction to entertain the suit in respect of the immoveable property in 
Mirzapur, and that jurisdiction could not be ousted be-[433]cause, in the 
course of the trial of the suit, it may be necessary incidentally to decide, for tlie 
purposes of the suit, questions relating to mortgaged property iield by the 
defendants in the family domains, the extent of it'in their ])ossession, and its 
profits, in order to make up the accounts of the entire mortgage so as to ascertain 
if the entire mortgage-debt has been satisfied, and if, therefore, the plaintiff 
has a right to recover the mortgaged proiierty situated in Mirzaiuir. 

Wo reverse the decree of the Lower Appellate Court and remand the case, 
under s. 361, .\ct Vll I of 1859, for trial on the merits. 

Decree reversed and cause remanded. 


[1 All. 438] 

APPELLATE CIVIL. 

The l‘Mh January, 1877. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justic Spankte. 

Balwant Singh.Defendant 

versus 

Gokaran Prasad.Plaintiff. 

Charge against immoveable property—A notion purchaser's rights 

subject to Lease. 

An obligee under a bond giving him a charge upon land who sues for and obtains only a 
money-decree, under which ho himself purchases the land, the snle-prcK;oeds being sufficient 

* Regular Appeal, No. 83 of 1876, from a decree of Rai Bhagwan Prasad, Subordinate 
Judge of Mainpuri, dated the May 1875. 
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to discharge the debt, c-aniiot fall back on the collateral seourity for a debt which no longer 
exists. Seinbh' that even if the saJe-procoods were not snihoient to discharge the debt, 
the obligee could not according to tJie principle laid down in Khub Chand v. Kalian Das 
(I. L. B., 1 All., il40) avail himself of his collateral security to avoid a lease granted by the 
obligor after the dale of the bond. 

The plaintiff sued in 1H73 to recover the amount due under a bond, dated 
the 26th June IH72, by which immoveable property was hypothecated to 
liim, but did not seek to enforce liis charge upon the land. In execution of 
tlie money-decree thus obtained, tlie plaintiff attached, brought to sale, and 
became tlie auction-purchaser of the said property. Between the date of the 
bond hyjiothecating tlie ]MOi)erty and the institution of the suit thereon in 
1873, the obligor gave a lease of a iiortion of the said profierty for a term of 
years to a thii’d person. The lessee opposed the plaintiff’s possession, and the 
plaintiff' accordingly in 1875 brought the present suit against him and others. 

[134] The Subordinate Judge gave the jilaintiff a decree and the lessee 
apjioaled to the High Court on the grounds stated in the judgment below. 

Pandit Ajiidhiti Nath and Munshi JTanaman Prasad for Apiiellant. 

Pandits Btshamhhar Nath and Nand IjuI for Respondent. 

The Judgment of the Court was delivered by 

Spankie, J ^)n the 2fith .June 1872, one Jlaulat ei^eenteti a bond for 
Rs. 6,000 in favour of Gokaran Prasad payable by instalments extending over 
thirty years, and he luiiot hecated his five-hiswa share in the village of Bajua 
as security lor the imvinent of the debt, any transfer being ]>rohihited until the 
money was rejiaid. In case of any default, in the iiayinont of the instalments, 
interest at the rate of one per cent, per mensem was payable,. If two instal¬ 
ments remained unpaid, the obligee was entitled to recover the entire amount 
from the obligor and the projierty hyjiotbecated. On the 12th May 1873, 
Paras Ram, Ijambardar, and Ral Singh, Pattidar, sons of the obligor, Daulat, 
describing themselves as owners of two-thirds out of the five-hiswa share 
hypothecated by the said Daulat, leased their two-thirds including .s/r lands and 
all other rights for a period of twelve years to Hukam Ringh, This lease was 
registered on the 28th of .\ugust, and mutation of names was had in the 
Revenue Court. In the meantime default had occurred in the jiayinent of 
instalment under the bond, and a suit was instituted by Gokaran Prasad on the 
28th October 1873, for the money duo on the bond against them, but he had 
not sought to enforce his lien against the proixirty, as there was no decree 
against it. On tlie 28th August 1874, the same plaintiff as decree-holder pur¬ 
chased the property, and after taking a receipt for the money due to the decree- 
holder, the jiidgrnont-debtors received the tialauce of the sale-proceeds, some 
Rs. 3,000. The jilaintiff then found that the lessee under the lease of May 
1873, oiijiosed his jiossession in resjject of a little more than three biswas, six 
biswansis, thirteen kachwan.sis, and six raanwansis. He therefoi'e brought 
this suit, making the lessee and lessors defendants in the case. He sues, as 
auction-purchaser and to set aside the lease as having been executed collusively 
and fraudulently without his knowledge with [433] the view of depriving him 
of his right, in sjiite of the hypothecation made in the bond of 1872. By 
a subsequent petition, the jilaintiff was allowed to amend his plaint by the 
additional jirayer that his lien under the bond of June 1872 might be enforced. 

The facts are not denied. The defendant, Hukam Singh, the tessee, 
contends that as the plaintiff' did not sue for the enforcement of the lien when 
he sued for the money due on the bond, tho lien bad become null and void 
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after the passing of the money-decree, and plaintiff was not competent to sue 
for the canoelmont of the lease which had been executed in good faith and for. 
legal consideration. The defendant obtained possession prior to the purchase 
of plaintiff, with whose knowledge the lease was made and mutation of names 
effected under it, he being a co-partner and sliarer in the estate. The suit 
had been instituted by collusion between plaintiff' and the lessors. 

The lessors do not apjiear to have defended tlie suit. The Subordinate 
Judge in,a brief decision held that the plaintiff’s omission to claim the enforce¬ 
ment of the lien was no bar to his present claim, and that the lease had been 
collusively executed by the lessors and lessee, that it was a transfer, and there¬ 
fore an alienation prohibited by tlie conditions of the bond and must be set 
aside. 

Substantially, the pleas in ajiyeal on tlio part of the defendant are the 
same as those urged in the Court below. 

The decree of the Subordinate Judge cannot, we think, be maintained. 

It has been held by this Court [in Khiih Cliaiuf v. Kalian Das (I.L.E., 

1 All., 240)1 that “ nothing pusses to the auction-purchaser at a sale in 
execution of a decree but the right, title, and interest of the judgment-debtor 
.at the time of the sale.” The case cited is not precisely similar to the one 
before us but the principle is the same. It was also ruled that wlien the 
holder of a simple mortgage-bond obtained only a money-decree on the bond, 
in execution of which the property hypothecated in the bond was brought to 
sale and was purchased by liim, he could not resist a claim to ffu’eclose a 
second mortgage of the property created i)rior to its attachment and sale in 
execution of his decree, .and further, it was held that the liolder of a money- 
decreo in the particular case could not avail himself of a condition against 
alienation contained [436] in his l)ond to resist the foreclosure. Here, too, 
the principle would seem to apply. But in tlie case now before us, the auction- 
purchaser was the decree-holder, and tlie sale-])roceeds wore sufficient to 
discharge the debt and give a considerable surjilus to the judgment-debtoi's. 
Under tliose circumstances, w'o fail to perceive how' the auction-purchaser can 
fall back upon the collateral security for a debt which no longer exists. But, 
apart from this, if the lease of May 1873 was prohibited by the hypothecation 
and conditions of the bond, then plaintiff, might have proceeded against the 
proiierty so hypothecated when he first instituted his suit, and [xissibly might 
have impleaded the lessee successfully. He omitted to do so, and bis debt 
having been satisfied, it seems that he has no title as auction-purchaser to 
question the lease. It was made before ho had brought his suit and I'egistered 
openly ; mutation of names was had under it. it is not denied that the ]>laintiff' 
is a co-partner and sharer in the estate. The lease is for tw’elve years only and for 
a i)ortion only of the property hypothecated. There was no attachment of the 
property when the lease was made. It was for the plaintiff' to have established 
tbat.the lease was fraudulently prepared and executed with a view to injure him. 
This we do not find that ho had l)een successM in proving. He has not lost the 
property. He is the proprietor of it. It has not been so alienated as to 
jeopardise his proprietary right. He has got under his auction-purchase all 
the‘lights that his judgment-debtor possessed, subject, however, to the lease 
which has placed the management of two-thirds of the tive-biswa share in the 
hands of a lessee for twelve years. But, as pointed out above, he could not 
fail to have been aware of the transaction, and deliberately he omitted to 
sue to enforce his lien, if ho could do so, against the lessee, when ho brought 
his claim for the money d«e under the bond. He has no one to blame but 
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himself, and having satisfied his debt by the purchase of the property, it is too 
late now to say that the lease was an infringement of the hypothecation of 
the bond. 

We decree the appeal, and reverse the decree of the Subordinate Judge, 
and dismiss the suit with costs. 

Appeal allotoed. 


[437] APPELLATE CIVIL. 


The 25th May, 1877. 

Present : 

Mu. Justice Turner and Mr. Justice Oldfield. 


.\mbika Dat.Plaintiff 

versus 

Sukhuiani Kuar and another..Defendants.‘‘ 


THhAu Laic—Joint anJ undivided ancestral projiurty—Definement of 
shares—Tnsiifiicient evidence of partition—Enjoytnent of jirojits. 

Dcfini’inciit of share's in joint ancestral ])ropcrty recorde<1 as sc][>ariitc estate in the revenue 
records in pursuance of an alleged intended separation between the meinbcrs of a joint and 
undivided Hindu family does not necessarily amount to such separation, which must be shown 
by the iKsst evidence, ru., separate enjoyment of profits, or an unmistakable intention to 
separate interests which was carr'cd into effect. 

The plaintiff in 1874 sued the defendants, widows of the plaintiff’s deceased 
cousin, Debi Prasad, for possession of certain landed property, ancestral and 
acquired with other estate, of whicli tiie defendants were in iiossession, the 
plaintiff alleging tfiat his deceased cousin and himself were members of a joint 
and undivided Hindu family, and that the plaintiff as nephew of Debi Prasad 
was entitled to succeed to Debi Prasad’s estate. The defendants pleaded in answer 
to the suit that they lieltl possession of the bulk of the estate under a com¬ 
promise entered into in 1872 between the plaintiff and the defendants after the 
death of Debi Prasad ; and, with rosiJect to the claim set up by the plaintiff to 
a half share of certain landed property in mauza Sandhi, the defendant asserted 
that it was held by them under a partition effected in 1854, when the plaintiff 
was a minor, between the plaintiff’s father, Dhanesliar Baui, and Debi Prasad’s 
father, Maneshar Ham. 

The Subordinate Judge found that the compromise of 1872, asserted by 
the plaintiff to have been only a nominal proceeding, really took effect, and, so 
far as it related to all the proi}erty held thereunder, dismissed the suit, but 
with resi)ect to the half share of mauza Sandhi, the Subordinate Judge gave the 
plaintiff a decree, holding that, notwithstanding the definement of shares in 
the property, which occurred in 1854 owing to a temporary rupture in the 
family, the enjoyment of the profits of the said property [488J remained joint. 

* Regular Appeal, No. 19 of 1876, from a docrca of Pandit Ji^t Narain, Subordinate 
Judge of Jaunpui, dat^ the 18th December 1876. ^ 
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The plaintiff appealed to the High Court with respect to the portion of the 
claim dismissed, and the respondents filed objections under s. 348 of Act VI I 
of 1859 to the finding of the Subordinate Judge that the partition of 1854 was 
not completed by the mere definement of shares recorded as separate proijerty 
in the revenue records. The portion of the High Court’s decision relating to 
the said property as joint and undivided, notwithstanding the definement of 
shares, will be found below. 

Munshi Hanuman Prasad, Pandit Bishambhar Nath and Chotcy Tiwari 
for Appellant. 

Pandit Ajvdhia Nath for Eespondents. 

TurnePi J. (after stating the facts continued).—On the question of the 
character of the family whether In union or divided tliere is not much reliable 
evidence either way. It is for the defendants to make out a sufficient case 
showing partition, but with the exception of the facts that there was a quarrel 
between Maneshar Earn and Dhaneshar Ram in 1864, and that they then 
defined their interests in the property which they then hold, and which at 
their deaths came to be recorded in the same way in their sons’ names, tliere is 
really no reliable evidence. There is nothing definite to show the very imjiortant 
fact that the definement of shares was ever followed by separate enjoyment of 
profits.* 

The fact that there was a definement of shares followed by entries of separate 
interests in the revenue records in some estate only is an important ))iece of 
evidence towards proving separation of title and interests, but it will not 
necessarily amount to such separation ; it must be shown that tliere was an 
unmistakable intention on the part of the shareholders to separate their 
interests, and that the intention was carried into elicct. The best evidence is 
separate enjoyment of profits and dealings with the property ; and if we find 
through a long course of years nothing to show that tlie definement of shares 
which took place in 1864 has been acted on, and that the parties continued to 
enjoy the property on the [438] same footing as before, it is but reasonable 
to suppose that, although they may have taken some steps towards separation, 
from some cause or other—it may be a reconciliation—the intention to separate 
was abandoned. 

It appears to be the fact that Dhaneshar Earn, who was devoted to 
religion, never managed his own affairs ; the management was in tho hands of 
Maneshar Earn, apparently both before and after 1854, and until Maneshar’s 
death. Maneshar was succeeded in the management by Debi Prasad, who 
continued to be sole manager during and after the cessation of plaintiff’s 
minority and until he died in 1872. Had what occurred in 1854 operated as 
a separation, we think it probable that something would have been done 
to relieve Maneshar of the management, and it would not have been continued 
in Debi Prasad while Dhaneshar was alive, nor is there any satisfactory 
evidence to show any separate enjoyment of profits or separate dealings w'ith 
the property. There are no accounts which show it: such as there are point the 
other way, the oral evidence is indefinite and contradicted by oral evidence on 
the side of defendants, and the documents which show jiurchases, etc., in Debi 
Prasad’s sole name cannot be relied on to show either soiiaration or union of 
interest, for he was manager of the entire property and hetul of the family, and 

• See Appovier's case, 11 Moore’s Ind. Ap. 76 (SU), and Raja Siiraneni Venkata Gopala 
Naraainlia Roy Bahadur v. RajmSuraneni Lakahmi Venkama Boy 3B. L. B. (P.G.) 41. 
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the plaintifl' was a minor, and transactions might have boon done in his name 
in his capacity as a manager. 

On tlie oth(jr hand wo have the statement of Debi Prasad himself, made 
on the 5th July JH71, to the effect that there was no kind of separation, and 
the profits of tlie villages were without any specification considered by him to 
bo the common ])roi)evty of himself and Ambika Dat. Wo do not see any 
reason why this statement sliould be distrusted because it was given for the 
puriJoseof the income-tax assessment. We consider tho last ])lea in appeal as 
to costs is st> far valid, that each ])arty should pay their own costs, and with 
this modification we shall affirm tlie judgment of tho Lower Court and dismiss 
the appeal, each party paying thoir own costs. 

Appeal disminscd. 


[440] APPELLATE CIVIL. 


The- tilh June, 1H77. 

PKliSENT : 

Mr. Justice Pe.vrson and Mr. Justice Turner. 


liaclunan liai and others.Defendants 

versus 

Akhar Khun and others.Plaintiff's."' 


Manorial dues and cesses—Feudal sustem—Jmnwworial custom -— 

What is Ikist proof thereof -Custom must he definite to he pood—Parol and 

documevla /•// evidence. 

Tlu! pliii iitilTK, mimindars, sned fur a decJiinttiuu of their aneiunt right as tigaitistall the 
teiiiiiils of a certiiin village to ajijiropriate all trees of spontaneous growth and the fruits of 
other trees planted bv the tenants: also to rowivo as manorial tribute a certain number of 
jdoughs aiinu.'illy and a certain offering of pojipy-.soed and other farm-produce on the occasion 
of the marriage of persons of the lower caste of tenants, with a further right to levy a certain 
proijortion of the prcwUiee of the sugarcane manufactories and fields in the village. Tho 
Lower (’ourts having diicrewl the .suit on vague and general jiarnl evidence as to tiic existence 
of the said enstoins, krld («) tliat where a custom regarding .several cchhob is alleged, tho 
existence of the eiistiun r.-giirdiiig (mcIi cess (diould be tried as a scpa*',i.tc issue; (6) that parol 
evideni-e as tr» the existence of such customs should lie tasted by ascertaining the grounds 
of the witnesses' opinion; (e) that the best proof of eustom is instances in which it has been 

•Sjiccial Appeal, No. IfiH of 1877, from a decree of H. F. Saunders, Esq., Judge pf 
Aitamgarh, dated the 21st Nuvcmljcr 187(1, affirming a docroo of Maulvi Muhammad Hasan 
Khan, Munsif of Azamgarh, dated the 16th August 1876. • 
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acted on and documentary ovrideiico that it has been enforcod ; (d) that a custom to be good 
must be definite. 

The plaintiffs, as zamindars, sued all the tenants of mauza Harirampur for 
a declaration of their manorial rights as against all the tenants collectively to 
the appropriation by the i)laintiifs of all trees of spontaneous growth, the fruit 
of mango, mahua and otiier trees planted by the defendants, and of their right 
to receive a tribute of two ploughs annually, as nlso an offering of a certain 
quantity of jxjppy-seod, lieinp, bhusa, cow-dung cakes, and other farm-produce, 
on the occasion of tlie marriage of the lower caste tenants, with a further 
right to levy as dues from the said tenants a proportionate quantity of 
sugarcane juice prepared by each sugar manufactory, and the presentation of 
a certain number of sticks of sugarcane on a certain day in each year to the 
plaintiff's. The cause of action alleged was an order of tlie settlement officer 
in the recent settlement amending tlie wajih-ul-arz oi- record-of-riglits, on the 
objections preferred by the tenants challenging the existence of the rights, which 
had [441] been inserted in the said record. The defendants contested the suit 
on grounds of limitation and long disuse of sucli customary dues, if they over 
existed, which they also denied. The Munsif, upon i)arol evidence of the 
former existence of tlie alleged village customs, altliough no record of rights to 
such cesses was to bo found in any settlement records after 1857, decreed the 
plaintiff’s claim. 

The defendants in appeal before the Judge urged that a single suit against 
various classes of tenants and comprising the various claims set forth in the 
plaint could not be maintained, and tliat there being no documentary evidence 
adduced by the plaintiffs in support of the alleged dues, the parol evidence 
offered by the jdaintiffs was not reliable. The Judge dismissed the ajipeal, 
holding that the claims were of the same character, and that the existence of 
the customs as immemorial was proveil hy sufficiently reliable parol evidence 
in the absence of revenue records destu)yod during the Mutiny. 

Babu Beni Pramrl, for Appellants. 

Mr. Colvin and Shah .1//, foi- Respondents. 

The Order of the High Court remanding the case for a proper trial was 
delivered by 

Turner, J. —It is to bo regretted that the Courts below have not inquired 
more fully before affirming the existence of customs of which some, although 
no doubt they at onetime obtained in certain parts of the country, appertained 
to the feudal system and are disappearing with that system. 

In such cases it i^ pecidiaiiy incumbent on the Courts to ti“y the exis¬ 
tence of the custom regarding each cess as a sci)arate issiu!. and to test the 
parol evidence given generally as to the existence of the custom by ascer¬ 
taining on what grounds the opinion of each witness is based. The most 
cogent evidence of custom is not that winch is afforded by the expression of 
opinion as to the existence, but hy the enumeration of instances in which the 
alleged custom has been acted upon, and hy the proof affoi'ded by judicial 
or revenue records or private accounts and r('ccii)ts that the custom has Ijoon 
enforced. 

[442] It should also have been sixjcifically dotennined on what castes or 
classes of tenants custom imposes a cess claimed if the existence of the custom 
is proved. Again, a custom to ho good must ho definite, the size of the pot of 
sugar and the basket of cow-dung is left uncertain, as are also the times of 
rendering those alleged duos^ 
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That the claims may he more thoroughly tried, we set aside the decrees 
of both Courts, and direct the Court of First Instance after framing specific issues 
to re-try the suit. The costs incurred hitherto will abide and follow the result. 

Decree reversed and cause remanded. 


[1 All. 442] 

APPELLATE CIVIL. 


The 7lh June, 1877. 

Present: 

Mr. .IrrsTK e Pearson, and INIr. .Justice Turner. 


Dalip Singh.Plaintiff 

versus 

Dm'ga Prasad.Defendant.''' 

Act I vf 1872 (Evidence Act), s. 91 (c.)—Act VUl of 1871 (He^fislration 
Act), HS. 17, 19—lieceiptfur siiim/laid in part of mortyaf/e-dcht — 
Iimdmissihihtif of uureyistered receipt—Parol evidence admissible, 

.A receipt for sums imid in part li(|iiiuatiou of a liond hyjiothewiting immoveable property 
must bn registered under the provisions of s. 17 of Act VIII of 1871 to render it admissililo 
as evidence under s. -tyf of the said Act. Under illustration (e), s. yij of Act 1 of 1872, such 

* Special Appeal, No. 281 of 1877, from a decree of Maulvi Wajih-ul-la Khan, Sul>ordinata 
Judge of Moradabad, dated the 18th May 1877, modifying a decree of Rai Kanhya Lai, Munsif 
of the Plnvirons of ^roradabad, dated the* 14th December 1875. 

1 tSee. 4y ;—No ilocument rwjuired by section Hovunteen to be 
Effect of non-registration registered, shall affect any immoveable prop<irty comprised there¬ 
of dexjuments required to i?!, or confer any power to adopt, or be rotjcived as evidence of 
be registered. any transaction affecting such property or conferring such 

power, unless it has been registered in accordance with the 

provisions of this Act. ] 

JfSec. 91When the terms of a eontriu t, or of a grant, or of any other disposition of 
property, h:iv<! biicii n-duced to the form of a doeumont, and 
Evidence of terms of writ- in all ea.scs m which any matter is rc(|iiired by law to lie reduced 
ten contract. to tin- form of a document, no c.vidcniec shall be given in proof of 

the terms of such contract, grant or other disposition of property, 
or of such matter, except the dfs iimcnt itself, or secondar}' evidence of its contents in cases 
in which secondary evidence is admissible under the provisions hereinbefore contained. 

Kxccptionl .—When a imblic officer is required by law to bo appointed in writing, 
and when it is .shown that any particular person has acted as such officer, the writing by 
which he is appointed need not be. proved. 

Exception :i. —Wills under the Indian Succession Act may Ixj proved by the Probate. 

EXPIAN.ATJON 1.—This section applies wjually to casos in which the contracts, grants or 
disposition of property referred to arc contained in one document, and to casos in which they 
arc containwl in more documents than one. 

KxrUANATlON 2.—Where there arc more originals than one, one original only need bo 
proved. 

Explanation 8.—The statement in any dcctuncnt whatever of a fact other than the facts 
referred to in this section, shall not preclude the admissioit of oral evidence as to the same 
fact.] • 
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payments may, nevertholoss, be proved by parol evidence, which is not excluded owing to the 
inadmissibility of the documentary evidence. ' 

The plaintiff sued the defendant to recover a sum of money alleged to be 
due on a bond hypothecating immoveable property by sale of the said property. 
The defendant produced a receipt for a portion of the amount alleged to have 
been signed by the plaintiff, and claimed credit to that extent. The plaintiff 
denied the genuineness of tlic receipt, and pleaded that under ss. 17 and 49 of 
Act VIIT of 1871 the recoii)t being unregistered was inadmissible as evidence. 

[443] The Munsif found that the receipt was genuine, and held that 
registration of it was not compulsory ; the Munsif thoi*eforo allowed the set-off 
claimed by the defendant, and decreed the jdaintiff’s suit for the balance. 

On appeal by the jdaintiff against the portion of the claim disallowed by 
the Munsif, the Subordinate Judge ruled that, under s. 17 of Act VITI of 1871, 
registration of the receipt \\as com}mlsoiy, and under s. 49 of tlie said Act, that 
the receipt being unregistered was inadmissible as evidence. The Subordinate 
Judge further ruled that the jiarol evidence of payment of the money to plaintiff 
adduced by defendant was also inadmissible under the circumstances, and the 
Subordinate Judge, reversing the Munsif’s decision, decreed the suit in full. 

In special appeal before tbo Ifigii Court the defendant contended that 
registration of the rectiiiit was not necessary under the Registration Act, and 
tliat even if the receipt wore inadmissible as ovidenco of payment without 
being registei’ed, the fact of payment could nevertJieless bo proved by parol 
evidence. 

Munshis Haniniian Prasad and Siikh Jtam for Appellant. 

Mr. Conlan and Pandit liishaiubhar Nath foi- Respondent. 

The Order of the Court remanding tbo case for decision on the parol 
evidence was tielivered by 

Pearson, J. —We are compelled to concur in tbo ruling of the lower 
Appellate Court that the receipt for Rs. 477 sliould Jiave lieen registered, and 
not having been registered, is inadmissible as evidence of the payment. But 
the lower Appellate Court’s furtlier ruling that tho oral evidence of the payment 
adduced by the defendant is inadmissible is opiiosed to illustration {a), s. 91 of 
the Indian Evidence Act. We therefore direct tlie lower Appellate Court, 
under s. 351 of Act VIII of 1850, to find upon the oral evidence wliethcr the 
alleged payment is proved to Jiavo been made, anti to submit its finding when 
the parties may take objections within a week. 

The Subordinate Judge having retiirned a finding against tho defendant on 
the parol evidence, the Court passed tho following final 

[444] Judgment :—No objection being taken to the finding of tho lower 
Appellate Court on the point referred to it, wo accept that finding and dismiss 
the appeal with costs. 

Ai)pr.al dismissed. 


• [g. V. supra 1 All. 442.J 
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FULL BENCH. 

The 14th June, 1877. 

Present: 

Sir Korert Stuart, Kt., Chief Justice, Mr. Justice Pearson, ^ 

Mr. Ju.stice Turner, ani> Mr. Justice Spankie. 

Nankii and another.Defendants 

VP mis 

The Board of Revenue for the N.-W. P., in the capacity of the Court of 
Wards, for tlio Minor Raja of Kantit.Plaintiff.’’' 

Suits cognizable luj Courts of Small Causes—Act XXfl of 1861, s. 27 — 
Zamindari dues and cesses not coming within the. classes of such 
suits—Joinder nf causes of acAion between same parties. 

Tjic plaintiff claimed from the defendants, as joint deeroe-holdors, a fourth share of the 
prowieds roiilisod i)y auction-sail! throuRh til) Court of the Mutisif of curtain houses, situate 
on land subject to a villafiu-custoni whureliy .i proprietary diu: of thi) above amount was rccngni7.ed 
and payable to tbc zainindiir of t.bc s.i,id laud. The Division Runeb of the High Court having 
referred to the Full llench the question whether claims for such /.amiiidari dues orcessoswere 
in the n.iture of suits eogni/.iihlc by a Conn of Sinall Causes, /te/d by the Full Bench that the 
claim as brought doas not fall within any of the cliis-,us of suits cognizable by the Courts of 
Small Causes ; uhho if the duo is iiayable iu virtue of a contract. 

Ileld by the Division liciieh that the oi.iim is not had for misjoinder, as the due was 
pay’ablo out of the sale-proceeds taken out of Csmrt by the di.'cree-holders. 

The Board of Revenue, North-Western Provinces, represontiiitf the Court of 
Wards as Mauaifer of the estate of tlie Raja of Kantit (a minor), sued in J875 
to recover from the defoiulants a sum of Rs. lJi5-8-(), a fourth share of the sale- 
proceeds of certain houses helongin {4 to one Joklui Misr situate on the estate of 
the said Raja of Kantit, which tlie defendants, as decree-holders against the 
said Jokhu Misr, had attaelied and sold by auction in 1873, through the Court 
of the Munsif of Mir/ajnir, and of which the defendants had realised the sale- 
proceeds. The suit was based on an alleged village custom obtaining in the 
Kantit estate by which the Raja r4463 ‘‘■s /amindar was entitled to receive as 
“ huq-i-chaharum” one-fourth share of the sale proceeds of property situate on 
the said estate as a proprietary due. The defendants pleaded among other 
matters that as auction-purchasers under tiieir joint monoy-deci’ee of distinct 
houses sold at different times the suit was bad for misjoinder. 

The Munsif found that the suit was not bad for misjoinder as against the 
defendants because they wore sued as joint decree-liolders who hsul realised the 
sale-ijroceeds of tlie projierty, and not as auction-purchasers theieof. The 
defendants in appeal before the Judge of Mirzapur repeated the pleas contained 
in their reply to the suit, and the Judge iinding the pleas untenable affirmed 
the decision of the Munsif and dismissed the appeal with costs. 

In special appeal to the High Court a question having been raised as to 
whether suits for “ huq-i-ehaharum” or other ;sainindari cesses were in the 

• Spoci.il Appeal, No. 1452 of 187C, from a decree of J. W. Sherer, Esq., o. 8. I., Judge 
of Mirsapur, dat^ the IGtli Soptemlxir 187C, nifirming a decree of Munshi Hadhol^, Munsif 
of Mirzapur, dated the 15th May 1876. • 
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nature of suits cognizable by a Court of Small Causes, the Court (Pearson 
and Turner, JJ.) made tlie following order :— ' 

It ai)i)earing that there are conflicting rulings, we refer to the Full Bench 
the following question ;— 

Are suits for “ huq-i-chaharuin ” or other zamindari cesses of the nature 
cognizable by a Court of Small Causes. 

Munshi Hukh Earn and Maulvi Mehdi Hasan for Api>ellant. 

The, Senior Government Pleader (Lala Juala Pramd). for Respondent. 

Stuart. C.J., PeARSON, Turner, and SpANKUi:, J.J., concnrrinu :—We 
have considered the language of the Small Cause Court Act, and hold that tlie 
claim brought in this suit does not fall witliin any of the classes of suits made 
cognizable by those Courts. The claim is for a zamindari due customarily 
payable, it is not a claim for mcmey due on conti'aet, nor for ])ersonal ]jroperty 
or the value thereof, nor foi-dainages. The opinion at which we have arrived 
is in accoj'dance with the more numerous rulings of this Court, and with the 
practice of the Court to allow special apjjcals in such cases althougli the sum 
in (lispute is of less amount than Es. .500. It must not ho understood that we 
impugn the [446j ruling that, where “ chaharinn” is jwyahlo in vu-tue of a 
contract, the claim is of a nature triable by a Court of Small Causes. 

The Division Bench, u})on the return of the case with the above finding, 
dismissed the appeal on the grounds detailed in the judgment of tiio Court 
delivered by— 

Turner, J. —The Full Bench being of opinion that a claim for “ huq-i- 
chahai-um” is not cognizable by a Court of Small Causes wo may entertain tlie 
appeal. 

The first plea alone is urged that the claim is had for misjoinder. This 
lilea has for sufficient reasons boon overruled by the Courts below. The sale- 
moneys, although the produce of the sale of more tlian one lot, have boon taken 
out of Court by the decree-holders, tlie appellants, and they must give up to 
the juspondent, the zamindar, liis due in respect of each sale. The causes of 
action though several are between the same parties. The apiieal fails and is 
dismissed with costs. 

Appeal (lisniissed. 


[1 All. 446] 

APPELLATE CIVIL. 

7V ^Ist June, 1 H 77 . 

Present: 

Mr. Justice Pearson, and Mr. Justice Turner. 

■ Ganpat Rai and another.Defendants 

vers as 

Sarupi.Plaintiff.* 

Money-decree passed on mortgage-bonds — Mortgage-rights not conveyed by 

sale of mnney-dexree. 

The purchaser of a simple money-decree passed on a bond hypothecating property does not 
merely by his purchase acquire a lien upon the property. 

* Regular Appeal, No. 21 of 1877, from a decree of Rai Shankar Oas, Subordinate Judge 
of Saharanpur, dated the 4th Do^mber 1876. 


1 AU.--44 
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One Badri Das, tlie mortgagee of certain lands and houses, obtained itf 1868 a 
money-decree on his mortgage bonds. The plaintiff’s husband, one Narayan 
Das, together with one Jamna Das, purchased in 1871 the said decree. The 
said Narayan Das liaving died, the plaintiff brought this suit as his widow and 
guardian of liis minor sons, alleging that the said Narayan Das by the purchase 
of the said money-decree acquired with his co-vendee tlio mortgage-rights of 
Badri against the said property, and seeking to [447] enforce a moiety of 
tliese rights by sale of the said projjerty. The defendants were the original 
mortgagors and certain auction-purchasers of the said property under sales 
effected in execution of money-decrees obtained by other persons against the 
said mortgagors. The co-vendee having declined to join in the suit, was made 
a jiro forma defendant. 

The defendants set ujj a number of pleas in the Subordinate Judge’s Court, 
but the Subordinate Judge overruled them and gave a decree to the plaintiff. 

The defendants in appeal to tlie High Court, in addition to the pleas urged 
in the Court of First Instance, relied on the further ground that under the deed 
of sale conveying tlie riglits conferred by the money-decree of 21st December 
1868, no hyi)otliecation rights against the proiKjrty passed to the purchasers of 
the said decree. 

Pandit Binhambhar Noth and tlio Junior Government Pleader (Babu Dtvarka 
Nath Bannrji) for Apjiellants. 

Munshi Hantmuin Pro sod arid Babu Jiarodka Prasad, for Be.spondent. 

The Judgment of the Court was delivered by 

Turner, J. —The sale in this case extended not to tlie original debt but to 
the decree, and in the sale-deed no reference is made to any securities hold by 
the original creditoi". In oui- judgment then the sale-deed conveyed to the 
piD’chaser no title to the sectirities. 

Wo do r>ot say that if the debt itself had been sold, the purchaser might 
not have been entitled to call upon the seller to assign the securities. That 
question when it arises will be determined in reference to the terms of the 
contract, but in the case before us it is clear all that was sold was the money- 
decree. 

Instances may be suggested in which the holder of such a decree would be 
unwilling to part with the lien though willing to sell the decree. He may, for 
instance, have a second mortgage of the same i)roperty, and it would, in our 
judgment, lead to injustice to hold that tiie sale of the decree carried with it 
necessarily the right to an assignment of all securities held by the original 
creditor, 

[448] Whether this be so or not the lien in the present instance has not 
been assigned to the plaintiffs, and, therefore, they cannot claim the benefit of it. 
The decree of the Court below must bo reversed and the suit dismissed with 
costs. 

Appeal allowed. 
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APPELLATE CIVIL. 

The 29th June, 1877. 

PliiiSENT: 

Mr. Justice Turner, and Mr, Justice Spankie. 


Bakhat Bam and another.Plaintiiis 

verms 

Wazir Ali and others.Defendants. " 


Act XVin of 1878 {North-Western Provinces Bent Act), ss. 7, 95 —Sir land 
—Exirroprietary tenant— Mortgage of proprietary rights in a mahal followed 
by sale — Ejectment—Mesne profits — Trespasser — Jurisdiction—Civil Court — 
Bevenne Court. 

A suit to eject a person from land as a trespasser, a person who has cutere<l upon such 
land assorting his claim to the status of an exproprietarv tenant, and to recover from him 
mesne profits, is a suit cognizable liy the Civil Court, j 

The possession of sir land by conditional mortgagees must be treated as the possession of 
the mortgagors ; held accordingly that where the mortgagees of certain proprietary rights in .a 
mahal, being in possc.ssion of such rights, purcha.sed the same at an auction sale, the sir land 
included in the proprietary rights was Indd by the mortgagors at the time of the auction-sale, 
within the meaning of s. 7 of Act XVlll of 1873, and that after the sale, in virtue of the 
provisions of that section, they became entitled to a right of occupancy in tins .sir land. 

Inasmuch as the mortgagors had a right of occupancy in the sir land, they c-,ould not be 
treated as trespassers for ejecting the mortgagees’ tenant and taking pus,ession ; but inasmuch 
as instead of giving notice to the mortgagees of their intention to avail themselvi’s of such 
right and to enter on the sir land as tenants, at the same time offering to pay such rent as 
might, having regard to the provisions of s. 7, lie proiierly iiayable by them, they entered on 
the sir land and ousted the mortgagees’ tcnai.t, they rendered themselves liable for mesne 
profits. 

This was a suit to eject the defendants as trespassers from certain sir land and 
to recover mesne profits. The plaintiffs held [449] possession of the share 
which included the sir land as conditional mortga^iees. Tlic sir land was sub¬ 
let by them to a tenant. The rights in the share roinaining in tlie mortgagors, 
who were the defendants in this suit, were sold at auction and purchased by the 
plaintiffs, who thus became possessed of the share and the sir land in full 
proprietary right. The defendants, the plaintiffs alleged, had ouirted the plain¬ 
tiffs’ tenant from tlie sir land. The defendants set up as a defence to tlie suit 
that, having lost their proprietary rights, they were entitled, in %drtue of s, 7 of 
Act XVIII of 1873, to a right of occupancy in the sir land. The Court of 
First Instance, holding that, as at the time of the auction-sale the plaintiffs 
were already in possession as mortgagees, they did not lose their right to 
possession by purchasing the rights remaining in the mortgagors, gave the 
plaintiffs the decree which tliey sought, without determining what was tlie 
amount of mesne profits they were entitled to recover, although an issue had 
been fixed as to this point. On appeal by the defendants, the lower Appellate 
Court held that the plaintiffs’ rights as mortgagees merged in the higher title 

* Special Appeal, No. 31)9 of 187C, from a dccrci' of ^lauKi Nasir Ali Khan, Suberdinato 
Judge of Ohazipur, dated the 11th January 1H7G, reversing a decree of Maiilvi Ezid Ihiksh, 
Munaif of Muhammadabad, dated the 20tii August 1875. 

t See also Ghisa v, Didnri, H. C. R., N.-W. P., 1875, p. 257 ; Kwjhobnr Misscr v. 8ital, 
(p, 228); and Mata Para Parsha^^ v. Janki, p. 226. 
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acquired by the auction-sale, and remanded the suit to the Court oi» First 
Instance, under s. 351 of Act Vlil of 1859, in order that it might take evidence 
as to the produce of the land, and then determine whether or not the suit was 
cognizable by the Civil Court. 

The ])laintiffs appealed to the High Court, taking exception to the lower 
Apixjlliitt; Court’s procedure, and contending tliat the suit was cognizable 
])y the Civil Court, that if the defendants liad any right in the land, they could 
enforce it according to law, but could not eject the plaintiffs’ tenant, that the 
only questions in tlie suit were wliothor the plaintiffs’ tenant had boon 
disi)osse8sod, and what damages the plaintiffs wore entitled to ; and that, when 
the defendants adduced no evidence as to the damages, althougli an issue was 
framed on that ]K)int, they could not fairly complain of the decree of the 
High Court of First instance in that respect. 

Lula Lalla Prasad, for tlie Apjwllants. 

The Senior Covernmont Pleader (Lsila Jiiala Prasad) and Shah Asad Ali, 
for the Hesiwndents. 

fMO} The suit was reinaniled to the lower .\pj)ollato Court, under 
s. 354 of Act VTll of 1859, the Court (after stating the facts of the case and the 
manner in which it was dealt with hy the lower Coui'ls) making the following 

Order of Remand. —It was the duty of the lower Api>ell'ito Coui’t to 
determine for itself whether or not the suit was cognizable by tlu? Civil Court, 
and if it held the suit to ho cognizable to proceed to determine it, leniitting an 
issue under s. 354 touching damages, or if it found the suit was not cognizable 
to dismiss it fort liw ith. Tliat the suit as brought was cognizahlcj hy a Civil Court, 
we see no roas in to doubt. The jilaintiiTs contend that the defendants ousted 
their tenani and to )k possession as trespassoi's. Such a suit may he instituted 
in the Civil Court. 

The question then arises whether the defendants arc to ho rt'garded as 
trespassers oi‘ not. 

In our judgment the Muiisif was in error in holding that the ]>laintiffs, 
after the auction-sale, retained their position of conditional mortgagees. The 
lower Appellate Court projjcrly held that, having acquired the rights of the 
mortgagors, they thenceforward retained possession in full proprietary right; 
and inasmuch as u]) to the time of the auction-sale their possession of the sir 
as mortgagees must he treated as the po.ssossion of mortgagors, it ai)poars to us the 
defendants are entitled to contend that the sir was held by them at the time 
of the sale, an(|^that after the sale, in virtue of the provisions of s. 7 of the lient 
Act, they became entitled to a right of occupancy in the sir as tenants at 
favourable rates ; and if, in the assertion of this right at the pro])er season of 
the agricultural year, they took possession, offering to pay the jn’oper rent duo 
from them, the plaintiff's have no right to treat them as trespassers, hut can 
only claim rent in the i>r<q)or Couid. 

In order to enable us to determine tlm suit and to avoid the necessity for 
any further remand or remission of issues, wo order the lower Api)ollate Court 
to try the following issiuss; -(J) Under what circumstances did the defendants 
take possession of the land in suit, and did they or did they not inform the 
jdaintiffs of their intention to take ))OSHession of it as tenants, and of their 
readiness to pay r46ij rent. (2) If at the time the land was in the jiossossion 
of tlie tenant, luul the tenancy for the year in which the tenant was ousted 
commenced prior or subsequently lo the auction-sale. (3) At what rent did 
the tenant hold the land in suit, and what proportion, if any, of that rent had 
he paid for the year in which ho was ousted. • 
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On>tho first issue the lower Appellate Court found that the defendants 
had ousted the plaintiffs’ tenant, and that they did not inform the plaintiffs of 
tlieir intention to take i^ossession of tlie sir land as tenants, and of tlioir 
readiness to pay rent. On the second issue it found that the tenancy for the 
year in wliich the tenant was ousted commenced subsequently to the auction- 
sale. On, the tliird issue it found that the tenant paid an annual rent of 
Rs. 7-2-0 and tliat he had ijaid no portion of that rent for tlie year in which 
ho was ousted. The lower Appellate Court havinfj returned its findings, the 
High Couct delivered the following 

Judgment: —When the plaintiffs obtained the rights of the conditional 
vendors, their rights as conditional vendees merged, and they became possessed 
of the entire proprietary interest in the estate. Thereupon, by virtue of a 
provision of the rent law recently introduced, the defendants became entitled 
to hold their sir as tenants with rights of occiqiancy. Their proper course was 
to have given notice to the imrchasors of their intention to avail themselves 
of their righks and to enter on the land as tenants, at the same time offering to 
pay such rent as might, having regard to the inovisions of tho l^ent Act, be 
projiorly payable by them. It would then have been incinnbent on tliem, or on 
the iiiirchasers, if they were unable to agree to the amount of rent payable, to 
apjily to tho Ilcvcnuo Court to determine the rent. The defendants, without 
coniinunicating with the plaintiff’s or taking any ste])s (.o liavo a rent assessed 
on tlie land, entered and ousLe<l the tenant. Tliey cannot, nevertheless, bo 
lieenied tresjiassors, for they liave a right to tho occujiancy of tho land, hut the 
lilaintifl's are entitled to recover damages for tho use and occiijiation of tho land, 
and we assess those damages at twenty-five per cent, loss tluin the sum payable 
by tlie tenant. 

The decree of the lower Appellate Court, so f^ir as it reversed the claim 
for ejectment, is affirmed, so far as it dismissed the claim for [482] ilamages 
it is in part alUnnod aiul in iiart reversed, and the plaintiffs will obtain a decree 
> for the sum abov'o-mentioned. Under the cii cumstancos, wo order each party 
to bear their own costs in all Courts. 

[1 All. 452] 

APPELLATE CIVIL. 

The mil July, 1H77. 

Prks]':nt : 

Mu. JUSTlt'K PE.VUSON, and Mu. JUSTUE TlTUNKUiH 

Plmlinan liai.Defendant 

versus 

Dani Kuari.Plaintiff'.’'" 

Pre-emption-—Hindu 7oidow — Wajih-ui-arz. 

A TTindn widow holding Iw inhcntancc her doceasi'd luriband’s share in a village fully 
represents his estate as regards such share, and is entitled to prefer a claim to pre-emption as 
a share-holder in such village. 

This was a suit to establish the jiluintilT’s right of pre-emption to a share 
in a certain village, under a condition in tho village administration-paper by 

• Special Appeal, No. 2(iG of 1877 from a doeroe of Maulvi Sultan Hasan, Subordinate 
Judge of Gorakhpur, dated tlie IGth Iksoeniber 187t>. reversing a decree of Maulvi HafiK Rahim, 
Munsif of Bansgijiou, dated tho 27^ October 1876. 
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which, on the sale of a share, share-holders were entitled to purchase in 
preference to stranf'ers. The )>laintiff was the widow of a deceased share-holder. 
Phulman Rai, a defendant in tlie suit, who also claimed the right of pre-emption, 
sot up as a defence to the suit that the plaintiS w'as not a share-holder, being 
in possession of her deceased husband’s share by way of maintenance, and not 
by inheritance, and tliat she could not maintain tlie suit. The Court of First 
Instance dismissed the suit on the ground that the sale impugned by the plaintiff 
was only made on her refusing to purchase. The lower Appellate Court gave 
her a conditional decree, being of opinion that she did not refuse to purchase. 
It did not enter into the question raised by the defence of Plmlinan Rai. 

Phulman Rai appealed to tlie High Court, raising the same defence to the 
suit as he had raised in tlie Courts below. The High Court (PeabsoN and 
Tl’UNEH, JJ.) remanded the suit to the lower Appellate Court to determine 
whether the iilaintiff was a sliaror in the estate or only entitled to maintenance. 
The lower Appellate Court did not distinctly determine this issue, but found 
that the shave in the plaintiff's possession was joint and undivided ancestral 
property.- To tliis finding, the plaintiff took exception on the evidence. 

[463] The Senior Government Pleader Lala Jnala Prasad and Pandit 
Ajadhia Nath, for the Ajipellant. 

Munshi flunuman Prasad, for the Re.si)ondent. 

The following Judgment W’as delivered by the High Court:— 

Turner, J.-— (After finding on the evidence tliat the )>ro))cvty was the 
se[iarato i)ro])erty of the p1aintilT’.s husband to which she succeeded by 
inheritauce).—We must admit the objection taken to the finding on the issue 
remitted, and it remains for us to determine whether a widow, holding her 
husband’s sliaro by inheritance, is entitled to jire-emption. In our judgment 
so long as she enjoys the estate she fully represents the estate and can claim to 
exorcise all rights which would attach to it in the hands of a male owner. The 
circumstance that the widow lived with the vendors vvoultl not deprive her of 
her right, it being found that the claim is not collusive. 

Appeal dismissed: 


[1 All. 453] 

APPELLATE CIVIL. 

The JfUh Jiilu, 1H77. 

Present: 

.JU.STICE Pe.VUSON, ANJ> Mr. JUSTICE TURNER. 

Dular Ch and.Plaintiff' 

versus 

Bah-ain Dass and others.Defendants." 


Non-joinder of parties—Rejection of plaint. 

A suit was instituted Ijv one only of the partners of u firm in resjwct of a cause of action 
which h.Ml accnusl to all joint!}. 'Notwithstiuiding that ohjcctioii to the non-joinder of tho 
other partners was dulv tiik«!ii, tho piaintifl coiitnntod himsolf with putting in a petition on 
behalf of the other partners intimating their willingness that the suit should proceed in tho 
sole name of tin; plain tiff, instead of applying to the Court to add the other partners as 
PJaintilTs. fn ai)peal the High Court admitted the objection, and refused, under tho 
circuinstances, to add the other partners as plaintiffs. 

* Regular Appeal, Xo. 110 of from a decree of J. W. Shorcr, Esq., C.S.I., Judge of 
Mirzapur, dated the 7tb November 1570. * 
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As to tho nature of this suit it is sufficient, for the purposes of this reiwrt, 
to state that the suit was brou}»ht on the 30th March 1876, by one of the five 
partners composing a firm in his own name, on a cause of action which lie had 
in common with tho other partners of tlie firm. In the written statement filed 
by one of the defendants on the 15th May 1876, objection was taken to tlm 
non-joinder of tho other partners. On the 7th June 1876, on [484] behalf of 
the other jjartners, the plaintiff iJresentod a petition to the Court of First 
Instance in which it was stated as follows : —‘ As Dular Chand (the plaintiff) 
has always been the liead of tho family suits have always been instituted in 
the name of Dular Cliand, and he manages tho firm. Wo obey him as our 
superior, and have no objection to tlic suit whicli has boon instituted on his 
port against the defendants; it may bedecifled solely with reference to him.” 
The Court directed the i)otiLion to be filed with the record. An issue was fixed 
as to whether the plaintiff could sue alone. This issue tho Court, observing 
that it is clear that the j)artriers are entirely at one in their interest and 
proceedings, that the suit has been laid with tlie knowledge of all, and that 
Dular Chand takes a loading part in business,” decided in favour of the plaintiff. 
On tho other issues in the suit it decido<l against him and dismissed the suit. 

In appeal to tho High Coux’t by tho ])laintiff, application was made on his 
behalf for leave to amend the plaint by adding tlie otlier partners of the firm as 
plaintiff's. 

Munshi Hamiman Prafiad and Pandit AJodliia Nalh, for the Appellant. 

Messrs. Colvin and Ifoirard, for the llospondents. 

Tho Judgment of the Coui-t, so far as it related to tliis ajjplication, was as 
follows :— 

Tho appellant was badly advised by his pleaders in the Coiu't below to file 
his plaint in his sole name and not also in tlie naine of tho other ijartnors in 
tho firm, for he had no sole cause of action against the respondents. Wlien 
tlie objection was taken by tlie resiiondents in tho Court below, the Court 
should either have made tho other partners jiarties, or, on this ground, have 
dismissed the suit. Even when the defect was pointed out, tho aiipellant, 
instead of praying tho Court to amend the plaint, put in a petition on behalf of 
the other partners intimating their willingness that tho suit should proceed in 
the sole name of the appellant. The Judge was in error in holding that a defect 
of which the respondents comvilainod and which, if it affected any jiarty to the 
suit, affected them could bo thus cured. 

[488] The appellant’s pleaders in this Court at once recognised the 
position in which their client was placed, and have pi'eforred a pRntion jiraying 
that the other partners may now be made parties. Although in some instances 
parties have been added by this Court in the stage of ajipeal, yet, seeing that 
the appellant elected to go to trial and the case was decided in tho Court below 
without amendment of the proceedings, we are of opinion that in this instance 
we ought to refuse the application and allow the objection. 

We shall therefore dismiss tho appeal, affirming the decree of the Court 
below, not on tho grounds on which that decree was passed, but on tho preli¬ 
minary ground that all the necessary parties were not joined as plaintiffs, and 
that the appellant has shown no sole cause of action. The appellant and his 
partners may of course bring a fresh suit. 

Appeal dismissed. 


MOTES. 
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APPELLATE CIVIL. 


The noth July, 1H77. 

Present : 

Mb. JrsTTC’ii Turner, and Mr. .Turtice Svankie. 

Ilira Chantl.Defendant 

versus 

Ahdal.Plaintiff.* 

Redemption of mortyaye—Suit for contribution — Misjoinder. 

Tho purchaspr of a share in a mortHagod estate, who has paid off the whole mortgage-debt, 
in order to sjtve the estate from ioroclosiirp, cjiii claim from each of tlio other mortgagors n 
contribution proportionate to his interest in the proport}', but ho cannot claim from the 
other mortgagors collectively tho whole amount paid by him.t 

The ])laintift‘ in this suit purcliaseil at auction-sale the riohts and interests in a 
certain village of one Kameshar Clutnd. He subsequently discovered that 
those rights and interests liad been mortgaged jointly with l.hoso of Hira Cliand 
and another person. To save a foreclosure of tlie mortgage tho jdaintiff was 
compelled to discharge tlie mortgage-debt. He sued to recover tho amount 
[456] of this debt from the mortgagors. Tho Court of First Instance gave him 
a decree against all the defendants for the sum claimed, wliicli decree was 
affirmed by the lower A[)p(‘ll:ito Court on appeal by Hira Chand. 

Hira Chand then ap])eale(l to the High Court, contending that the suit as 
brought was unmaintainable. 

Lula Lalta Prasad, for the .\p])ellant. 

Balm Joyindro Nath Cliandhri and Shah Asad Ah, for tho Respondent. 

The Judgment of the High Court was delivered by 

TuPneP, J. —The suit cannot be maintained as brought. The ])laintiff, 
respondent, the 'purcluiser of a mortgagor’s share, paid off the mortgage to save 
the property from foreclosure. He thereby became entitled to call upon each 
of tho other mortgagors to contribute, that is to say, he could claim from each 
a contribution ju'oportionate to his interest in the prvjjjerty. He has now 
claimed in the lump sum tlie whole amount i)aid by him from the other 
co-sharers collectively, not even excluding his own quota.- 

The appeal is decreed, and as tho gi-ound is common to all tho defendants, 
and it wouli^e inequitable to allow the decree lo stand against any of them, 
we reverse tTO decrees of tlie Courts below as against the defendants who did 
irot api)oal as well as against the defendant who has appealed. Hira Chand 
will recover his costs in all Courts. The other defendants must i^ay their 
own costs. 

Ajjpeal allotved. 


NOTES. 

[.Scp 1‘2 All. 110.] 

• Spociiil Appeal, No. GIR of 1877, from » decree of Miiulvi Sultan HuKun, Subordinate 
.ludRC of Ciorakhpur, dated the Cth March 1877, affirming a decree of Maulvi Hafiz Biihim, 
Munsif of BaUHgaon, dated tho ‘2‘2nd December 1876. 

\ In Itujaput liai v. Ali Khnn, 11. C. R., N.-W. P.. 1873, p. 215, whore a person, who 
had been compelled to satisfy a decree obtained against him and other persons jointly, sued 
such other persons for contribution, seeking a joint decree against tliem for tho money he bad 
paid after deducting his own share, tho High Court, instoixd of dismissing his suit, remanded tho 
case that the Court below might determine and separately decree the respective shares of 
the other persons. 
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[1 All. 4S6] 

FULL BENCH. 

The 23rd July, 1877. 

PllBSKNT : 

Stu Robebt Stuart, Kt., Chief Tustk’E, Mr. Justi(m<; Pearson, 
Mr. .Tustice Turner, Mr. Justice Spankie and 
Mb. Justice Oldfield. 


Udai Singh.ludginent-debtor 

versvH 

Bharat Singh and others.Decreo-lioldcrs. ' 

liivni dpcrccH— Decree of Her Majeaiii in Council Decree of the High Court 

— ?J.re.eutioii of decree. 

On appeal by C, the Higli Court set aside a docroe which the sous of K had 
obtained in the Court of First Iiistaiiee, against f and eertain other ]>ersi)ns [457] in a 
suit lirought by them for possession of one-third of ccrtai}i real property. At tlie same time 
on appeal by two of the other persons aforesaid, it aJIirmed a decirei* which U had obt.iiued 
against these ]>ar.s'ms and the sons of K for possession of two-thirds of tlie same property, 
in a suit in which ho had claimed possession ol the whole. Ji suhs('queiitly, on appeal by 
V against that portion of the di'cree made in tin* suit brought liy hhn winch dismissed his 
claim in re.spect to one-third of the ])roperty. ie\ersed that portion and gave him a decree for 
the whole. The sons of A'appealed lo Her ^lajesty in Couiicd only from the decree of the 
High Court setting aside the decree obt.iined by them in the Court of p’irst Instance for one- 
third of the property. Her Majesty in Council .set aside this decree of the High Court and 
restored the decree of the Court of First Instance. In the meantime U was put into pos.session 
of the whole property in execution of the deciree of the High Court which he had obtained in 
the suit brought by him. When the sons of K. in execution of the decree of Her Maji'sty in 
Council, applied for possession of one-third of the property, V opposed the apiilieation on the 
ground that he was in possession under a decree of the High Court which had bceome final. 

Held, by a Pull Bench of the High Court, that a decree of Her Majesty in Council must 
be executed, notwithstanding that its execution involved the disturbance of the possession 
obtained by L’ under the decree of the High Court which had become final. * 

One Pem Singh died possessed of certain real projierty situated in tlie 
District of Bulandshahr. On his deatli his widow succeeded to the same. On 
her death it came into the possession of Padam Singli, said to be the adopted 
son of Petri Singh. One Mohar Singh sued to sot aside the alleged luloption 
and to obtain possession of the property as the sole heir of Pein Singh. The 
suit went U}) to Her Majesty in Council, ft was there determined that Mohar 
Singh was only one of the heirs and not tho .sole heir of Pern Singh. In order 
that it might lie determined who wore tho other heirs and wlmt the extent of 
Mohar Singh’s right of inheritance in tho pi opor-ty was, Her Majesty in Council 
remanded the suit to the High Court. Wliile the suit was before Her Majesty 
in Council, Mohar Singh died, and his son, Udai Singh, entered into an 
agreement with Phul Singh and Nathi Singh, the surviving sons of 

* Miscellaneous Regular ‘Appeal, No. 50 of 1876, from an order of Bahu Kashi Nath 
Biswas, Subordinate Judge of Moe||at, dated tlu 81st July 187G. 
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Dharajit, one of the lieirs of Pem Singh, by which Phul Singh and Nathi 
Singh surrendered their rights of inheritance in the property to Udai Singh. 
The High Court determined on remand that Mohar Singh and Dharajit were 
entitled to succeed to the property in equal shares. A decree was therefore 
given to Udai Singh for possession of a moiety of the property and in execu¬ 
tion of that decree he obtained possession of such moiety. Subsequently Bharat 
Singh, Ranjit Singh and Bhola Singh, the sons of Kundan Singh, a 

third son of Dharajit, who had died in his father’s lifetime, sued Phul Singh, 
Nathi Singh, and the heirs of Padara Singh to obtain possession of one-third of 
the moiety of the property which had remained in the possession of Padam 
Singh. Udai Singh was added as a defendant in this suit on his own applica¬ 
tion. At the same time he brought a suit against the sons of Kundan Singh, 
the lieirs of Padam Singh, Phul Singh, and Nathi Singh, in which he claimed 
the moiety in virtue of the agreement with him entered into by Phul Singh and 
Nathi Singh. These suits were tried together. In the first suit it was held by 
the Court of First Instance that the sons of Kundan Singh were entitled to a 
third share of the moiety and a decree to that effect was given them. In the 
second suit Udai Singh obtained a decree for two-thirds of the moiety, his 
claim to one-third being dismissed. The heirs of Padam Singh did not appeal 
from cither of these decrees. Udai Singh appealed to the High Court from 
the decree in the first suit, hut not from the decree in the second. Phul Singh 
and Nathi Singh appealed to the High Court from the decree in the second. 
The decree in the first suit was reversed by the High Court, tliat in the second 
affirmed. Subsequently Udai Singh appealed from the decree in the second 
suit, and obtained a decree for the whole moiety. The sons of Kundan Singh 
appealed to Her Majesty in Council only from the decree of the High Court in 
the first suit, and the decree of tlie High Court w’as reversed, and that of the 
Court of First Instance restored. In the meantime Udai Singh, in execution of 
the decree of the High Court in the second suit, obtained po8.seS8ion of the 
whole moiety. 

The sons of Kundan Singli applied to the Court of First Instance to obtain 
possession of one-third of the moiety in execution of the decree which they had 
obtained from Her Majesty in Council. Udai Singh objected that that decree 
could not he enforced against him. The Court of First Instance disallowed this 
objection, whereupon Udai Singh appealed to the High Court from the order 
disallowing the same, contending that, having obtained possession of the 
moiety under a decree of the High Court which had become final, he could not 
now be dispodsessed under the decree of Her Majesty in Council. 

[*8»] The case came on for hearing before StuABT, C.J., and OLDFIELD, 
J., by whom the question whether the application for the execution of the 
decree of Her Majesty in Council might be granted was referred to a Full Bench. 

Mr. Conlan, Munshi Hanuman Prasad, and the Senior Government 
Pleader ^Lala Jicala Prasad), for the Appellant. 

Pandits Bishamhhar Nath and Nand Lai, for the Respondents. 

Pearson, (Turner, Spankie, and Oldfield, JJ., concurring )'.—^The 
decree of the Privy Council must be executed, notwithstanding its execution 
involves the disturbance of the possession obtained by Udai Singh under the 
decree of this Court which has become final. The decree of the Privy Council 
is the later in date, and had Udai Singh desired to secure his possession, he 
should have pleaded the decree of this Court in the cross-suit when the suit in 
which the decree of the Privy Council has been passed was before that tribunal 
in appeal. e 
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Staavt, CiJf —Under the peculiar ciroumstanceB of this case, I do not 
think that I ought to withhold my assent to the order agreed to by my collea¬ 
gues, although I desire to guard myself against the opinion, as matter of law, 
that the decree of the Privy Council is as such a better decree than the decree 
of any other Court of a prior date and which has become final. 

[1 All. 489] 

APPELLATE CIVIL. 

The ii7th July, 1877. 

Present: 

Mr. Justice Pearson, and Mr. Justice Spankie. 


Bhagwan Singh and another.Plaintiffs 

versm 

Murli Singh and another.Defendants." 


Act XVIII of 1873 (North-Westcrfi Provinces lient Act), s. 7—Exproprietary 
Tenant —Sir land—Mortyaye of proprietary rights in a Mahal. 

Where a person mortgaged his proprietary rights in a mahal, which rights consisted of 
certain lands occupied by him, covenanting to give the [460] mortgagee possession for the 
purpose of cultivation and the payment of Government revenue, and being at liberty to 
redeem the lands at any time at the end of the month Jaith, such person could not n'sist a 
claim on the part of the mortgagee for possession of the lands on the ground that be had a 
right of occupancy in the lands under s. 7 of Act XVlIl of 187;) such seetion not being appli¬ 
cable, and contemplating something more than a more temporary transfer of proprietary 
rights. 

This was a suit in which the plaintiffs claimed from the defendants’ possession 
of 32 bighas 9 biswas of land which comprised the ijroprietary rights of the 
defendants in a certain mahal. These lands, which tlie defendants themselves 
cultivated, were mortgaged by them to the plaintiffs on the understanding that 
the plaintiffs were to occupy the same, that they should ])ay the Government 
revenue, and that the defendants might redeem the lands at any time at the 
end of the month Jaith. 

The defendants failed to give the plaintiffs possession, and the latter 
consequently brought this suit. The Court of First Instance gave the plaintiff's 
a decree. On appeal by the defendants the Lower Appellate Court held that 
they had a right of occupancy in the lands, under the provisions of s. 7 of Act 
XVIII of 1873, and modified the decree of the Court of First Instance, giving 
the plaintiffs a decree for declaration of right and possession as mortgagees by 
preservation of the defendants’ tenancy-rights.” 

On special appeal by the plaintiffs to the High Court, it was contended by 
them that s. 7 of Act XVIII of 1873 was not applicable, and that they were 
entitled to the possession of the lands. 

Munshi Haniiman Prasad; for the Appellants. 

The Junior Government Pleader fBabu Dwarka Nath Banarji) and Mir 
Zahur Husain, for the Respondents. 

* Special Appeal, No. 656 of 1877, from a decree of Maulvi Muhammad Abdul Kaum 
Khan, Subordinate Judge of Agra, dated the 28th April 1877, modifying a decree of Muham¬ 
mad Muhi-ud-din Khan, Munsif ^f Jalosar, dated the 5th January 1877. 
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THE EMPRESS OP INDIA <0. 


The Judgment of the Court, so far as it related to the above contention, 
was as follows: 

Spankie, J. — Wo understand tnat the share of the defendants is expressed 
in high as ufwliicli they are in possession and which they cultivate. These 
they liavo inorlgagocl to the ijlaintilTs, covenanting to give possession of the 
satno for tlu' purpose of cultivation and the payment of Government revenue. 
Tliey can i-odoonj tlio hind in any year in Jaith. Section 7 of the Rent Act does 
not apj»oaj' [“Ifil} to ap])ly to this case. The defendants have not lost or parte<l 
willi tlieir pro]jrietary rights, attached to wliich is a cei’tain proportion of sir 
land, of wliicli they might claim, under s, 7 of Act XVlll of 1873, a right of 
occupancA' as ex])roprictary tenants. The section not only contemplates some¬ 
thing more than a mere tomix>rary transfer of proprietary rights, but in the 
particular case before us tlio lands in the occupation of the sliaro-holdors are 
the measure of each man’s share, and the lands of the defendants are the sub¬ 
ject of the ujortgage. The jdaintifi's are entitled to a decree as claimed. 

Appeal allowed. 


NOTES. 

fDissentod from in (1886) 7 All. 55.S.J 


[ 1 All. 461 ] 

FULL BENCH. 


The Ard AtujUHt, 1H77. 

PUK.SENT: 

Sii{ RoJ'.kut STrAHT. Kt., CiiiKF .JrsTK'K, Mji. .lusTK'i'; Pearson, 
.li'STic E Ti’Rnhh, a.M) Mr. .Ilstick Spankie. 


The Emiuess of India 
versus 

Darha and otliers. 

,Jr/ VTII of 1^7-i (Xorthern Indian Canal and Drainaiie Act), s. 70—Act 
XLV of lH(jO (Indian Pe.nal Code.), s. (Jo — Art X of 1H7'4 (Criminal 
Procedure. Code), s. dOO- -Art I of iHdH ((Jrneral Clauses Act), s. 0. 

Section llflO* of the Ciimiinil IVoa-dun- Oodo docs not extend the period of iniprisoiiinciit 
wliich niny he awarded hy a Magistrate under s. 06 of the Indian Penal Code, it only regniateK 
the proceedings of Magistrates who.se powers are limited (Contrii.st Jteij. v. Muhammad Saib, 
1. E. R.. 1 Mad., 277). 

*[S l•(;. :i0r>;—In every case punishable under any law in force 
Iinprisonnient in de.faiilt for thit time being, with imprisoiinient as welt as dne, in which 
of payineiit of tniu. the oUeuder is seiitenccsl to a fine, whether with or without 

iinprisonnient, the Criminal Courts shall ho guided by the provi¬ 
sions of sections sixty-four and sixt>-five of the Indian Penal Code in awarding the period of 
iiuprisonniont in default of jiayment of the fine. 

Provided that, in no ease decided hy a Magistral', whore imprisonment shall have been 
iiwiirded as p.irt of the substantive, sentence, shall the period of 
Proviso as to eases decid- imi»risoniiient. awarded in default of payment of the fine, exceed 
cd hy a Magistrate. oiie-fonrth of the pe.riod of imprisonment which such Alagistrato 

is com|>etcnt to indict us piiiiislinient for the odenco otherwise 
than as im])risonment in default of ])a\nient of the fine. 

Where a person is sentenced to line only, tlie Magistrate may award such term of imprison¬ 
ment ill default of payment of fine as is allowed by law, provided the amount does not oxooed 
the Magistrate’s powers under this Act.] « 
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This was a reference to the High Court by Mr. H. M. Chase, District 
Judge of Saharanpiir, under s. 29G of Act X of 1872, of tiie cases of nine persons 
convicted under s. 70 of Act VJTI.of 1873 of various offences under that 
section. Those i)ersons wore only fined. The sentences of imprisonment 
awardeil in default of ])ayment of tlie fines inflicted were all in excess of one- 
fourth of the maximum period of iniprisonnient allowed by s. 70. The 
reference was made on the ground that these sentences were illegal in view of 
s. of the Indian Penal Code. TUKKEE, J., liaving held on a former occasion 
that sucli soTitoncos w'ore illegal in view of that section, SPANKIE, J., before 
whom the reference was laid, referred to a Full Bench the question whether 
the sentences in the cases refeiTed were legal or illegal, thinking that s. 309 of 
Act X of 1872 left the matter in some doubt. 

[462] The following Judj^mentB were delivered by the Full Bench :— 

Stuart, C.J. —The (piestion referred lo ns relates to the legality or illegality 
of sentences passed by two Canal Deputy Magistratcjs on conviction before them 
in nine cases for offences under s. 70 of the Northern Indian Canal and 
Drainage .Act VIII of 1873, in respect of the sentences of imprisonment award¬ 
ed in default of the fines imj)osed, for thci-e is no (piestion as to the legality of 
the lines themselves. (The learned Chief Justice then stated the convictions 
and sentences and continued :) Section. 70 of Act VI11 of 1873 provides that for 
such offences as these convicted persons “ shall be liable on conviction before a 
Magistrate of such class as tlie Local (lovernment directs in this behalf to a 
fine not exceeding Hs. 00, or to imiirisoninent not exceeding one month, or to 
both.” There can therefore bo no doubt of the legality of the fines imi)osed 
in Ihe cases mentioned, but the sentences of imprisonment awarded 
rosjiectively in default of payment of the fines are cleai'ly illegal, as will presently 
apiiear. The Canal Act V’lTl of 1873 does not apflear to contain any other 
jirovision for convictions under s. 70 than that T have just (piotol, and it must 
» he interpreted by reference to the general law relating to sentences in criminal 
cases. 

That law will bo found in the first jdace in s. 309 of the Criminal Procedure 
Code, the last clause of which provides that ” when a person is sentenced to tine 
only, the Magistrate may awnird such term of imju-isonment in default of jiay- 
mont of fine as is alloivrd hij law, jirovided the amount does not exceed the 
Magistrate’s jiowers under this Act.” Then by the Oeneral Clauses Act 1 of 
18(58, s. 5, it is enacted that “the jirovisions of ss. (33 to 70, both inclusive, 
of the Indian Penal Code, shall aj)ply to all fines imposed under the authority 
of any Act hereafter to be passed, unless such shall contain an o.\pross jirovision 
to the contrary.” Act VllI of 1873 contains no oxiness jirovision to the con¬ 
trary of the section of the Act last (juoted, and we are therefore to find the law 
relating to sentences of imprisonment in default of fines within the provisions 
of ss. 63 to 70, both inclusive, of the Indian Penal Code, and of these 64 and 
(55 ajipear to be the sections ajijilicable to the sentences nnder consideration. I 
do not see that s. (57 has anything to do with the (luestion, for that section deals 
[M3] solely with offences “jiunishablo witli fine only,” whereas the ofl'onces 
contemplated by s. 70 of Act Vlll of 1873 involve liability “ to a tine not 
exceeding Rs. 6(1, or to imprisonment not ('xceoding one month, or to both," or, 
as it is otherwise jiut in s. 65 of the Indian Penal Code, ott’ences “ punishable 
with imprisonment as well as fine.” Section 64 provides; “ In every case in which 
an offender is sentenced to a fine, it shall bo competent to the Couit which 
sentences such offender to direct by the sentence that, in default of jiayment of 
the fine, the ofl'endor shall suffer imprisonment for a certain term, which 
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imprisonment shall be in excess of any other imprisonment to whidi he may 
have been sentenced, or to which he may be liable wider a commutation of a 
sentence : ” and by s. 65 “ the term for which the Court directs the offender to 
be imprisoned in default of payment of a fine shall not exceed one-fourth of the 
term of imprisonment which is the maximum fixed for the offence, if the offence 
be punishable with imprisonment as well as fine.” 

Thus, at last we arrive at the rule to be applied to sentences such as are 
now before us, and under which the imprisonment to be awarded in default of a 
fine, when the offence is punishable by both penalties, is one-fourth of the term 
of imprisonment which is the maximum fixed for the offence. In all these 
canal convictions the maximum imprisonment is one month, and, therefore, the 
Deputy Magistrates here were not comi)etent to award more than one-fourth of 
the month, or say one week, and this, of course, under the General Clauses Act 
I of 1868, s. 2, cl. 18, applies to either description of imprisonment, simple or 
rigorous. 

From all this it is very clear that the sentences of im]>risonment in default 
of the fines passed by these Canal Deputy Magistrates were illegal, and to that 
extent they ought to l)e quashed. It is otherwise, as I have already remarked, 
as to the fines, which, however, wo are informed have all been paid, 

Pearson, (Tukneh and Spankie, JJ., concurring): Offences under the 
Canal Act jnay be jmnished by fine not exceeding Rs. 50, or imprisonment not 
exceeding one month, or both. The 64th section of the Indian Penal Code 
enables the Court, in every case in whicli an offender is sentenced to fine, to 
direct that in default of ]>ayment of the fine tlie offender shall suffer imprison¬ 
ment. The 65tb and [464] 67tli sections of the Indian I’onal Code declare 
what shall bo the limit of this imprisonment. When an offence is punishable 
with imprisonment as well as fine, the imprisonment which can be awarded in 
default, of ])a.yinent of fine is limited, by s. 65, Indian Penal Code, to one- * 
fourth the maximum fixed for the offence; but if the offence be punishable 
with fine only, it was necessary to set ui) another standard, and accordingly by 
8. 67, Indian Penal Code, a scale was fixed varying with the amount of fine 
which could be imposed. 

It may be admitted that in some few' instances these sections work an 
anomaly in that when fine alone is imposed as the punishment for an offence 
punishable with fine, or imprisonment, or both, the term of imprisonment to 
which an offender may be sentenced in default of payment of the fine is less 
than could be awarded in default of payment of a fine of equal amount 
imposed for an offence punishable with fine only. Thus, if for affray, an offence 
punishable with imprisonment, or fine, or both, an offender be sentenced under 
8. 160 of the Indian Penal Code to a fine of Rs. 50, the imprisonment which can 
bo awarded in default is limited to one-fourth of a month, while if an owner of 
land be convicted under s. 154 of the Indian Penal Code for omitting to give 
information of a riot, an offence punishable with fine only, and be sentenced to 
pay a fine of Rs. 60, lie can be sentenced in default of payment of the fine to 
imprisonment for two months. This anomaly can occur but in few instances, 
and it is not very important, because the Court is not confined, in sentencing an 
offender for an offence punishable by fine, or imprisonment, or both, to inflict 
a fine only, but may also impose a substantive sentence of imprisonment. 
Moreover, the imprisonment imposed in default of payment of fine does not if 
suffered satisfy the fine, but the fine may, nevertheless, be levied on the property 
of the offender if any can be found. < 
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The 309th section of the Code of Criminal Procedure make ss. 64 and 65 
of the Indian Penal Code applicable not only to offences punishable under the 
Penal Code, but to offences punishable under any law in force for the time 
being, and therefore applicable to offences punishable under the Canal Act. 
The provisos to that section do not extend the period of imprisonment which 
may be awarded under the provisions of s. 65 of the Indian Penal Code, 
[465] otherwise they would not be confined to Magistrates, but would be 
extended to all Criminal Courts. They were enacted then to regulate the 
proceedings of Magistrates whose powers are limited. Thus, although a Court 
of Session, in sentencing an offender for criminal breach of trust, may, in 
addition to imprisonment and fine, sentence tlie offender, in default of payment 
of the fine, to undergo imprisonment for nine months, or one-fourth the maxi¬ 
mum of imprisonment which may be awarded for the offence, a Magistrate of 
the second class, whose powers are limited to six months, convicting an 
offender of the same offence, and punishing him witli fine and imprisonment, can 
only sentence him, in default of payment of fine, to undergo imprisonment for 
one-fourth of six months, although if he punishes the offender with fine only, 
he may, under the second proviso to s. 309 of the Code of Criminal Procedure, 
award six months as the ])eriod of imprisonment to be undergone in default of 
payment of fine, the term allowed by law being nine months. These observa¬ 
tions may serve to explain the object of the provisos, which it has been suggested 
may extend the powers of Magistrates so as to authorise the imposition of a longer 
term of imprisonment than could be awarded under s. 65 of the Indian Penal 
Code. 

In the case of a canal offence, which is ])iinishal)lo with fine and imprison¬ 
ment, the maximum period of imprisonment in default of payment of fine 
allowed by law is one-fourth of one month, and if^the Magistrate punishes an 
offender for such an offence with fine only, he can award, in default of payment 
of the fine, no longer term. 


NOTES. 

10 Mad. 105.] 
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MUHAMMAD BWAZ &C. V. 


[1 All. 468] 

PRIVY COUNCIL. 


Th<> ISth June, 1877. 

PllESENT; 

Sru .Tamks W. Goln'ilk, Siit TUiinks Peacock, Sik Montague 
E. Smith, and Sie Rohert 1\ Collieii. 


Muluunmad Ewaz and others.plaintiffs 

versus 

Birj Lai and anotlier.Defendants. 


[On iippciil from the Hifili (’mirt of .Tiulicaturo, North-Wostcin I’ntvinocK.] 

The Tmliaii Tleqistraticm Act VIII of IH71- Vonstrurliou of s. Aij- Non- 

CAmipliauco irUh prari.'uous of. 

The words of s. ■I.'i* of ilie Tndi.-u) liegistnitioii Aet, VJII of 1H71, wliich provide that “ If 
all or aii> of the ix'rsons hy whom the dwnment (i. e., Llie documont presented for rep;iKtmtioii) 
purports to be executed den\ its [466] execution, or if any such person appears to be a minor, 
an idiot, or a lunatic, or if any jM-rson by whom the documont purports to bo executed is dead 
and his representative or assign denies its execution, the legistering oflieer shall refuse to 
register the doeuinenl,” tak(>n literalh , seem to reijiure the registcTing otlicer to refuse regis¬ 
tration of H deed which purports to l»e t xeeuted 1»\ several [lersons if any one of them deny execu¬ 
tion, nr appear to be a minor, .in uiiot. or a lumitu'. 

Since such a constructiou W'ould c.iusc groat didiciilty and injustice, and woulil he 
incon.siKteut with.the language and tenrir of the re.st of the Act, the words in question must 
he read distributively, and comtruecl to mean that the registering otlicer shall refuse to 
register the doe.umont quonii the jiersnns who deny the execution of the doefl, and quoad such 
persons as appear to be under any' of the dis,ibi1ities mentioned. 

The registration of a deed is not necessarily invalid by reason of a failure on the part of 
the registering officer to comply with the provisions of the Registration Act. 

Sah Mukhun Lall Pnndaq v. Suit KikouIioi hall (15H. L. R., ‘2‘2H ; H. L. R. ‘2 Ind. Ap., 
210; 24 W. B., 7.5) referred to and approved. 

•[Sec. .S5 ;—^If all the inirsoiis executing the document appear personally before the register¬ 
ing officer and are ix'rsonally known to him. or if ho be otherwise 
Procedure on admi.ssion satisfied that they are the ixirsons they represent themselves to 
of execution. bo, and if they all admit the execution of the document; or, in 

the case of any person apiieariug by a representative, assign or 
agent, if such representative, assign or agent admits the execution; or, if the person 
executing the document is dead, and his rejiresentativo or assign appears before the registering 
officer, and admits the ext'cution, the registering officer shall register the document as 
directed in sections fifty-eight to sixty-one inclusive. 

The registering officer may', in order to satisfy himself that the persons appearing before 
him are the persons they represent thom.selvcs to be, or for any other purpose (smtemplatcd 
by this Act, examine any one present in his office. 

If all or any of the ixsrsons by whom the documont purports 
Procedure on denial of to be executed deny its execution, or if any such person appears 
execution, &c. to be a minor, an idiot, or a lunatic, or if any person by whom 

the docuTuent puqiorts to be executed is dead, and his represen¬ 
tative or assign denies its execution, the registering officer shall refuse to register the document. 

Nothing in section thirty-four, or the former inirt of this section, applies to copies of 
decrees or orders.] 
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This was an appeal from a decree of Iho Ilifjh Court at Allahaliad, dated the 
IGtli Marcli 1875, reversing decrees of the Judge and Subordinate Judge of 
Bareilly in favour of tlie appellants {see H. C. R., N.-W. P., i875, p. 185). 

The question of law involved in the case was as to the adjiiissibility in 
evidence and the elfoct of a deed of sale of sliares in certain villages purporting 
to be executed by three persons, whicli had been admitted to registratior> by the 
registering ollicer, although only two of the persons ])urj)orting to execute attend¬ 
ed before liiin and admitted execution, and execution was denied on behalf of 
the third. • 

The High Court in tlio judgment under appeal held that the registration of 
tlie deed was wholly invalid, and that it conso(juently could iiot be received in 
evddonce even against the parties admitting evocution. 

The facts of the case and the material issues arising tlKjrein are fully 
disclosed in their Lordshijw’ judgment. 

Mr. Cou'ie, Q. C., anti Mr. (imhum, for the Ai)i)C!llants, contended that there 
liad been a full comidiance with the jn-ovisions of the Registration Act, and that, 
at any rate, the registration was good as against the two vendors who api)eajed 
before the Rogistrai* [..67] and admitted execution. Fiittrli. Cluinil Sahoo v. 
heelnnihvr SnKjli Difss (l i Moore's Jnd. A])., 1*21)) and Salt, Miikliiin I'jgII 
Paiuldii v. Sah Koondiiii Ltill (15 15. L. R., 228 ; s. ('., L. R., 2 Ind. Ap. 210 ; 24 
W. R., 75) wore cited. 

.Mr. DujpiP for tiio Respondents: The Appellants’ instrument of sale had 
not been registered in aocordance with the Registration Act, s. 35, and, tlierci- 
foro, under s. 40 of tii.it Act, did not alTect any of tlie properties comprised 
therein, and was not reeeivablo in evidence. 

Mr. Cou'ic replied. 

At tlie close of the argument their Lordships’ Jlfd^ment was delivered by 

Sir Montague £. Smith. —This is a suit brought liy the appellants, the 
sons ami heirs of Hhere Muiiammad, the vendee under a deed of sale wliich on 
the face of it pnr))orts to liave been made by three persons, Muliarak Jan, and 
her two sons, Hyat Mubammad and Sulamatulla. 'I'lie sale was of certain 
shares in two mau/.as, the shares wliicli eacli lield not lieing specified. If' must 
he taken, however, on this aiijioal. that although tlie amount of the sliares towhieh 
each of tlie parties was entitled is not yet ascertained, tlie shares w<*re iield in 
such a manner that each uiiglit separately dispose of his own shares. The 
rosiiondents, who arc purcluisers under a subsequent deed of sale, and who 
iiiqiuach the deed of sale to Shero Muluiinmad, conteiKl that the last-mentioned 
deed cannot bo read in oviilonce because it w'lis not propcil> registered. The 
deed has been in jioint of fact registered, and it lies iqioji tlie rosiiondents, who 
impeacli that I'egistration, to show the facts which invalidate it. They have 
not pi'ovetl that the shares were hold jointly, nor does it appeal' that tliat iioiiit 
was made in cither of the a{)]ieals below. 

Tlie Subordinate .ludga of Bareilly and the Judge of Bareilly, to whom 
the case went from the Subordinate Judge on apjieal, found that the mother 
liad not oxocutod the deed, but that the two sons had done so, and a decree 
was given by tlie Subordinate Judge, which was allirmed by the Judge, in those 
terms: “ That a decree be given to the plaintilT for the completion of the 
sale-[46S]deed, dated 14th January 1871, to the extent of the rights of Hyat 
Muhammad and Salamatulla, defendants, in the sliares of mauzas Tab and 
Kashinpur Maupur against the said defendants and the vendees, and tiie claim 
for possession of the said shares, and for tlio rights of Musanimat Mubarak 
Jan, bo dismissed. ” That decree may bo taken to be a declaration tliat the 
appellants, as tbe heirs of th9 vendee, are entitled to the rights, whatever they 
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wore, of Hyai iVTiihammad and Salamatulla in these mauzas. The decree goes 
no furtlier, it refuses to decree possession ; and, from the reasons given by the 
judge foi- liis decree, it would seem that the amount of the shares to which 
each was ejrtiMed had not been proved before him. 

Fioin these judgments there was a special appeal to the High Court, and 
the only question upon which the High Court decided, and which alone their 
Loixiships think it matenal to consider, is that of registration. The High 
Court came to the conclusion that the registration of the deed of sale to Shere 
Muhammad was null, because the requisites of the Kegistration Act had not 
been complied with. 

It appears that the deed was brought to the Kogistrar on the 15th 
January ; the vendors did not attend, and it became necessary to summon them. 
The two sons appeaml on the following day, and admitted their own execution, 
but denied that of their mother. The deed purports to liave been executed by 
the two sons, each in his own handwriting, and by the motlier, Musammat 
Mubarak ..ian, !)>■ the hand of Hyat Muhammad. The sons admitted their own 
signatures and execution, but stated that their mother Juul not assented to the 
sale. Tlie Sub-Registrar made the endorsements which ai’e found upon the 
deed, and which consist of three separate paragraplis. The first endorsement 
W'as made on the I5th January, tlio day on which the deed w'as presented for 
registration, and is to tlie effect that the deed between the hours of 10 and 11 
was ])resentetl for registration in the office of the Officiating Sub-Registrar by 
Chotay Lai, the agent of the vendee, who also applied for the compulsory 
attendance of tlic vendors. 

The two sons having attended on tlie following day, and made the 
admissions and statement above referred to, the Sub-Registrar C4693 made 
this endorsement: “ Ilyat Muhammad and Salamatulla, sons of Amirulla 

(sect Shaikh Panjabi, occupation zamindari), and residents of Pilibhit, in the 
district of Bareilly, two of the three vendors named in this sale-deed, were 
identified,’’ and so on, stating the identity, “and their written depositions were 
taken down on separate jiapers, according to the application of the manager of 
the vendee for the compulsory attendance of the vendors. The said vendors 
admitted before me, in their written deposition, that they had executed the 
sale-deed now in the office, including therein the name of their mother, and 
completed it by having it duly signed and witnessed, but that they had this 
sale-deed drawn up without consulting their mother, and she was not a consent¬ 
ing party to it; that they had not received any money from this vendee, and 
they, having received a larger amount of consideration from Baijnath, etc., 
executed a sale-deed in their favour, and had it registered, and that tliey had no 
mind to have this sale-deed registered.” The last statement, that they had no 
mind to have the deed registered, appears to have been treated as a refusal on 
their part to endorse the document; but the Act gives power to the Registrar 
to register, notwithstanding such a refusal, and accordingly the Registrar did 
register the deed in the formal manner required by the Act, and mode this 
formal endorsement of registration upon the instrument: “ This document is 
registered at No. 40, page 299, vol. 11, Register No. 1, on 16th January 1874.” 

The deed of sale to the resiwndents, which also boars date on the 14th 
January 1874, had been brought to the Registry on the 15th; and all the 
vendors having admitted, either by themselves or their agent, that that deed had 
been executed, it was registered on that day. Nothing,, however, turns upon 
the priority of tlie registration of this deed, because by the provisions of the Act 
a deed^ operates not from the time of its registration, but from the time when it 
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would have commenced to operate if no registration had been required. If, 
therefore, a deed is tendered for registration within the time prescribed by the 
Act, and registered, it is immaterial that another deed has obtained priority of 
registration. , 

These being the facts of tlie case, tlie High Court have decided that the 
execution of the deed not having been admitted by the [470] motlier and lier 
authority for its execution having been denied, it was improperly registered, 
and could not be received in evidence as against the sons. Tlie decision is found¬ 
ed mainly, on the 35th section of the last Registration Act, Vlll of 1871. Before 
coming to that section it will be right to call attention to the scheme of the Act, 
with a view to see whether the general provisions do not furnish a context by 
which to construe the language used in the 35th section. 

The 17th section describes the documents required to bo registered. The 
23rd prescribes the time within which deeds are to be presented for registration, 
viz., a period of four months after their execution ; and there is a proviso to that 
section to which it is material to call attention. It is this : " Provided that where 
there are several persons executing a document at different times, such docu¬ 
ment may be presented for registration and re-registration within four months 
from the date of each execution.” It is plain that under that proviso a deed, 
say, by several vendors, may be registered as to one or two of them when one 
or two have executed the deed, and may be again registered when others have 
at a later period executed it. Then come the 34th and 35th sections, which 
are the most important sections to bo considered. The 34th enacts that, 
" Subject to the provisions contained in this part and in sections 41, 43, 45, 69, 
76 and 86, no document shall bo registered under this Act, unless the 
]iersons executing such document or their representatives, assigns, or agents 
authorised as aforesaid appear before the registering officer within the time 
allowed for presentation.” There the persons described are t.lie persons execut¬ 
ing the document;—not those who on the face of the deed are jiarties to it, or 
by whom it purports to have been executed, hut those who have actually 
executed it. Then there is power to enlarge the time, and a jirovision that the 
appearances may be simultaneous or at different times. Then “ the registering 
officer shall thereupon inquire whether or not such document was executed by 
the persons by whom it purports to have been executed,” and “ satisfy himself 
as to the identity of the iiersons appearing before him and alleging that they 
have executed the document, and, in the case of any ])erson ap])earing as a roj)ro- 
sontatlve, assign, or agent, satisfy himself of the right of such person so to appear.” 
The 35th section is : “ If all the persons executing [471] the document”—again, 
not “purporting to execute it,”—but “ if all the persons executing the document 
appear personally before the registering officer and are personally known to him, 
or if he be otherwise satisfied that they are the persons they represent themselves 
to be, and if they all admit the execution of the document, or, in the case of any 
peraon appearing by a representative, assign, or agent, if such re])resontative, 
assign, or agent admits the execution, or if the person executing the document is 
dead and his representative or assign appears before tlie registering officer and 
admits the execution, the registering officer shall register the document as directed 
in sections 58 to 61 inclusive.” Then comes the enactment which occasions the 
difficulty : “ If all or any of the persons by whom the document purports to be 
executed deny its execution, or if any such person appears to be a minor, an idiot, 
or a lunatic, or if any person by whom the document purports to be executed is 
dead and his representative or assign denies its execution, the registering officer 
shall refuse to register the document.” These words, taken literally, undoubtedly 
seem to require the registering officer to refuse to register a deed which purports 
to be executed by several persons if any one of those persons deny the execution. 
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Such a construction, however, would cause great difficulty and injustice, which 
it cannot he supjiosecl tiie Ijogislature contemijlated, and would bo inconsistent 
with the language and tenor of the rest of the v\ct; their Lordships, 
thereffue, think the words should bo ivad distributivoly, and be construed 
to mean tliat the registering officer shall refuse to register the document 
ijunad the persons who deny the execution of the deed, and quoad any person 
wlio appears to be a ininru', an idiot, or a lunatic. Tliore appears to be no 
j-(!.asf)n for extending the clause further than this, so as to destroy the oiieration 
of the deed as regards those who admit the execution, and who are under no 
«iisability, which would be the ju’actical effect of a 7‘cfusal to register at all. 
Tlie proviso in the 23rd" section to which allusion has already been made shows 
tliat tlio Legislature conteinjdated a partial registratiiin of a deed, that is, 
partial as to the persons executing it. Now it w’oidd l)e extremely difficult to 
give effect to this cnactmenl. in the 3f)th clause in its literal meaning, and at 
the same time to give effect to tlie ])roviso in the 23rd clause. To do rmj 
so would certainly create fin anomaly. Supposing three vendors live in different 
places, and are called upon at different times to execute the deed of sale, in 
that case tlieix' umloulitedly may be three several registrations. Supposing 
No. 1 and No. 2 attend the Registinr and admit the execution of the deed, and 
it is j-egistoretl, l)ut No. 3 afterwards comes and di'iiies the execution of the 
det'd, what is to l)o tlie consequence ? Is the previous i-egistration of the two 
to be rendered invalid? If so, effect could not be given to the junviso. And 
if that registration is not to ho invalid, i\hat diff'ei'euco in priiiciple can there be 
between the case where three vendors apiieai- at nilferent limes to admit or 
deny the execution, and wlicro tlie> apjiear at the same time to admit deny 
the same fact ? 'I’liat wliicli is required of them is precisely tiio same in 
hflh cases, and tlie admission and denial ought in reason to have the same 
effect in both. 

Tlieir Lordsliiiis cannot luiL think that considerable liglif is thrown iqion 
tlie intention of the Ix'gislature l)y the provision that tlufre nlliy be under 
the circumstances mentioned a registration and re-registration of the same 
document. 


.\gain, t! 10 registering idlieer is to refuse to register, not only in the case 
of persons wlio deny the execution of t he deed, hut in the case of jiersons wlio 
apiiear—that is, who appear Ic him to ho minors, or idiots, or lunatics. 
Su])pose a deed executed hy tlin'O pi'rson-., two of whom were under no 
disability, and who aiimit tlieir execution, luit tlie third liiul become a lunatic, 
it would follow, if the construction coutcrided fur liy the resiiondents wero to 
prevail, that that deed could not beiegisterod against the jiersons who admitted 
their execution, iUid who were under no disability. The consequences of sucli 
a construct ion would bo so injurious that it cannot be siipjiOKcd that the 
Ijcgislatuie intended to jiroduce them. The consequences of non-registration 
aic jiointed out in the 4yth .section, ami are of the most stringent doscrijition ;— 
“ No dociniient required hy section 17 to he registered shall affect any immove¬ 
able jiroperty comjirised therein, or confer any power to adopt, or ho I’ccoived 


*[ Si'C. ;—Suliji et to tln' jirovisioiis coiitiiinod in sw-tioiis twenty-four, twenty-live and 

tm-niy-six, no {loonnii’iit requirod by Kcctjon seventeen to be 
Tinii: for p n .m- n t i n g rogist^irod, nnd no doonnient iiicntionod in section eighti'on, other 
floeiinieiitH of wbieb l.lu' tinin u will, hIiiiII lie uecepted for vcgistnition unless iiresented 
I'l j^istration is cMjipuhorv. lor tbat pur|Kx<^e to the proj^or olTicer wilhiii four months from 

the diitc of its execution : 

f)r in Llu' (■».<-(' of a copy rjf a dt-erce or order, within four months from the day on which 
the decree or order was niiule, or, wlicrc it is appcubible, within four moiiUiH from the day oil 
whicih it bocomcn final: 

T'rovided tb.it, wliere there are several jHirsons exocnling a docuinriit at iliilcrout times, 
suih docmncrit inuy be preseuted lor registratiou aud rc-rfgistrution within four mouthy from 
t he date of each execution.] 
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as evidence of any transaction affecting such proj)erty or conferring such 
])Ower, unloss it has been rogiatored in accordance with tlio provisions of this 
Act.” The effect, therefore, in the case [473] which has just been supposed, 
would be that the deed could not ho given in evidence against those who had 
executed it, and who were under no disability, hecause soirie other person 
interested in the i)roperty, and made a party k) it, had become lunatic (it may he 
iifter the execution), or appeared to the Jlegisti-ar to he lunatic. No injustice 
is <lono hy admitting a deed to rt'-gistration, hecause the effect is no more tlian 
to satisfy an onerous condition before the deed can he given in evidence ; and 
when in evidence, it is subject to every objection that can he rtiade to it 
l>recisoly as if no registration had taken place; whereas when registration is 
refused, the effect may he to deprive the i)arty altogether of ]ierfectly good 
rights vvliich he might have under the deed hut for the Eegistration Act. 

The Act gives little discretion to the Suh-Rogistrar. He is hound either to 
register or not to register when he is sati.sfied h;y the admission or denial of the 
])aiti(!s that the deed luis been executed, and no discretion is given to him to 
iii(|uii'o further into the matter. Tie can only obtain from the ])arties or their 
agents the adrnissif)n or the denial. But provision is made foi' an ap])eal frotn 
his refusal to register to the District Court, and that Court is empowered to go 
into evidence, and if the District Judge is satisfied that Ihe deed was executed 
hy the pai’tios, he is then to order the registration. The power of tliat Court, 
howcjvor, does not and could not arise in tliis case, hecause in point of fact the 
Suh-Registrar did register the deed. 

Their Ijordships tlo not think it necessary to refer s))(HMlicali> to the other 
secitioiis in the Act. They have relerrcd to thoso which fui nish, in their view, 
a context to explain and cut down the generality t)f the words used in the 35th 
section. , 


This point will of courst! (lis])ose of tin? appc,al. But tiioro is another jiai't 
of the judfinent of the High Couii which tlioii’ Lorilslii])s think rc<iuircs 
consideration. The High C(»iirt say: ” Tt has heo)i imld h\ this Court more 
than once that unless a deou be registered in accordance wit h the substantial 
])rovisions of the law, it must hi( re.giijded an unregistered, tijougli it may in fact 
liave l)oon improi)erly admitted to registratioji.” Their Lor(lHhi])s think this is 
too broadly stated, if the High Court is to be understood to mean that in all 
cases where a registored dia'd is ]>roduc.(‘d, it. is o])en to the party objecting to 
the deed to contend that there [474j was an impioj)er registration, that the 
terms of the Registration ,\ct in some siihstantial respects have not. been com¬ 
plied with, l.mdoulitedly it would !«' a most inconvenient rule if it wore to he 
laid «lown generally that all Courts, upon tlu; ])ro(liietion of a deed wliich ha.s 
th(5 Registrar’s (Midorsement of due registration, shouhl ho called on to inquire, 
heloj’o rccoi\ingit in evidemu', whether the Registrar had ])r(»peiTy ])orformed 
his duty. Their Lordshi])s think that this rule ought not to he thus broadly 
laid flowji. The registration is mainly required foi- the ])ur])ose of giving 
notoriety to the deed, and it is i(!<piiic<l under the pi'iialty that the deed shall 
not 1)0 given in evidence unless it ho registered. If it he registo’ed, the party 
who has presented it for registration is then iindcr the .\ct in a ])Osition which 
lirimd facie at least entitles him to give i.he deed in evidence. If the registra¬ 
tion could at any time, at w'hatover distance of time, he opened, ])arties would 
never know what to rely upon, oi- when they would ho safe. If the J^gistrar 
refuses to register, there is at once a l■omedy by an appeal ; hut if ho has 
registered, there is nothing more to ho done. Supi)osing, indeed, the registration 
to be obtained hy fraud, tl)on the act of legistration, like all otlier acts which have 
boon 80 arrived at, might bi» set aside by a proper proceeding. The 60th section 
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is : “ After such of the provisions of sections 34, 35, 58, and 59 as apply to any 
documents presented for registration have been complied with, the registering 
officer shall endorse thereon a certificate containing the word * registered,' 
together witli the number and page of the book in which the document has been 
copied. Such certificate shall be signed, sealed, and dated by the registering 
officer, and shall then be admissible for the purpose of proving that the docu¬ 
ment has been duly registered in manner provided by this Act, and that the 
facts mentioned in the endorsements referred to in section 59 have occurred as 
tlierein mentioned." The certificate is that which gives the document the 
character of a registered instrument, and the Act expressly says that that certi¬ 
ficate shall be sufficient to allow of its admissibility in evidence. Then by the 
85th clause it is enacted that “ Nothing done in good faifii pursuant to this Act, 
or any Act hereby repealed, by any registering officer, shall be deemed invalid 
merely by reason of any defect in his appointment or procedure." No doubt, 
in this case, C475] the fact of the non-admission of the mother’s execution 
apjjears upon the endorsement made on the deed itself, and did not require 
to be ]n'oye<.\ all mule; but the observations in the judgment go beyond the 
particular ease. 

This point does not come before their Lordships for the first time. It 
was a good deal considered in the case to which Mr. Cotcie has referred, Sah 
Makhun Lull Panday v. Sah Koondiin Lall (15 B. L. K., 228; 8.C., L. E., 2 
Ind. Ap., 210 : 24 W. R. 75); and although it was not there necessary to decide 
the point,—indeed the point did not arise, and the appeal was decided ui>on 
another ground,—yet the considerations to which their Lordships have just 
► adverted were discussed in the judgment in this way :—“ Now considering that 
the registration of all ct)nveyances of immoveable property of the value of Rs. 100 
or upwsirds is by the Act rendered compulsory, and that proper legal advice is 
not generally accessible to persons taking conveyances of land of small value, 
it is scarcely reasonable to suppose that it was the intention of the Legislature 
that every registration of a deed should be null and void by readlh of a non- 
compliance W'ith the provisions of sections 19, 21, or 36, or other similar 
provisions." It may be observed that section 36 in the former Act is the 
equivalent of section 35 in the present Act. “ It is rather to be inferred that 
the Legislature intended that, such errors or defects should be classed under 
the general words ‘ defect in procedure ’ in section 88 of the Act,”—which is the 
same as section 85 in the present Act,—.so tliat innocent and ignorant persons 
should not be deprived of their property through any eiTor or inadvertence of 
a public officer on whom tliey would naturally place reliance. If the registeiing 
officer refitses to register, the inistakt! may bo rectified upon appeal under 
section 83, or upon petition under section 84, as the case may be; but if he 
registers where he ought not to register, innocent i>er8ona may be misled, and 
may not discover until it is too late to rectify it, the error by which, if the 
registration is in consequence of it to be treated as a nullity, they may be 
deprived of their just rights.” 

It is to be observed, with regard to the inconvenience which it is suggested 
may arise from a deotl being registered when some [476} only of the parties 
to it have executed it, that provision is made for disclosing the parties who 
have really executed the deed. A copy of the deed is to be made in a book, 
and there are to be indexes, and it is directed tha4 “ Index No. 1 shall contain 
the names and additions of all ijorsons executing, and of all persons claiming 
under, every dociiinont coj)ied into or memorandum filed in book No. 1 or book 
No. 3.” So that anyone consulting the register would find a copy of this deed, 
and that the two sons only had executed it, and tjjat the mother had not. 
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On tliese grounds their Lordships think that the decree of the High Court 
cannot be sustained, and tiiey will humbly advise Her Majesty to reverse it, 
and to order that the ap])eal from the decree of the Judge of Bareilly to the 
High Court be dismissed with costs, and that the last-mentioned decree be 
affirmed. The apiiellants, will have the costs of this appeal. 

Agents for the Appellants : Messrs. Watkms if- Lattey. 

Agents for the Bespondents ; Messrs. JV. it A. Hanken Ford. 


[ 1 All. 476 ] 

APPELLATE CIVIL. 


The loth Auqusi, IH77. 

Present: 

Sir Kojjebt Stuart, Kt., Chiee Justice, and Mr. Justice Turner. 

Manohar Lai.Defendant 


versus 

Gauri Shankar.Plaintiff'.’" 


Act XXXV of 1H6H, s. 9—Act XIX of 1H73 (North-Western Provinces' 
Land Hevenue Act), ss. 191, 196 — Lunatic- Court of Wards. 

Suction 9 1 of Act XXXV of IS.'iS and s. 195 of Act XIX of 1873 do not render it 
imperative on the Court of Wards to take chaiRu of the estate of a person adjudged by a Civil 
Court, under Act XXXV of 18.58, to be of unsound mind, but merely eonfer on that Court a 
power so to do. Until the Court of Wards exercises tliat powyr, the appointment by the Civil 
Court of a manager of the lunatic’s property, under s. 9t of Act XXXV of 1858, is valid. 


NOTES. 

[I. STATUTORY CHANGE.— 

By Act Xll of 1879 the Registration Act of 1877 was amended by lh<> insertion of the 
words italvAsed, “ the registering ofticcr shall refuse to register the document n.t to the jierson 
so denying, ajrpearing or dead.” These are also in the Act of 1908. 

11. OTHER CASES.— 

Registration has boon held valid in these cases :—On admission of signature though 
coupled with denial of execution :—{1001) G C. W. N. .3^9 ; by father for self and as guardian 
of minor son :—(1899) ‘.il All. ‘281 P. U. (see also (1883) 5 All. 599] ; by an agent not coming 
within the Act;—(188‘2) 4 All. 384 ; (1889) 11 All. 319 ; presented at one’s residence :—(1881) 
G Bom. 96. 

In the following cases, registration hiis been held invalid ;—When executant was absent 
(by reason of death)(1900) ‘23 All. 233 ; when boyond time(1907) 5 C. L. J. 188; 
misdescription of sub-district :■—(1891) 18 Cal. 5.56 ; 18 Mad. .304 ; small part within jurisdic¬ 
tion :—(1886) 7 .All. 590 ; but see (1886) 1 C. P. L. R. 11 ; on denial of execution :—(1903) 
‘26 AU. 67.] 


* Regular Api)oal, No. 34 of 1877, from a decree of Rjii Makban Lai, Subordinate Judge 
of Allahabad, dated the 18th December 1876. 


t [Sec. 9 :—When a person has been adjudged to be of unsound mind, and incapable of 
nagemont of Lunatic’s managing his affairs, if the estate of such person or any part 
•i -thereof, consist of pro^ierty ’. ^- •" 


Management 
estate, if consisting of 
property subject to Court 
of Wards. 

In all other oases. 

Who may be appointed 
Manager. 


which by the law in force in any 
Presidency subjects the proprietor, if disqualified, to the 
superihteudcncc of the Court of Wards, the Court of Wards shall 
be authorized to take charge of the same. In all other eases, 
except as otherwise hereinafter provided, the Civil Court shall 
appoint a Manager of the estate. Any near relativis of the 
Lunatic, or the Public Curator, or, if there be no Public Curator 
any #thor suitable person, may be appointed Manager.] 
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This was a suit for possession of a six-anna share in mauza Mahewapura, 
pargana Arai), zila Allahabad. This niauza was the joint and undivided pro¬ 
perty in otiual sliaras of flauri Hliankar and his brother Har Shankar. Har 
Shankai- sold a twolve-anna shai-e to Manoliar Lai. One Dalthanniian Singh 
brought tlic jticseiit suit on bciialf of (hmri Shankar, alleged to luivo Ijecome a 
lunatic, to C477]| set aside the sale so far as Lauri Shankar was concerned. 
The cii'cinnstiinc<^s under whicli Dalthauinian Singh canie to sue wore as follows : 

On the 2.‘lrd June 1874, a iJetition was i)resonted to the District Judge of 
.Mlahabad by Narain Kuar, representing hei’self to he the aunt of (lauri Shankar, 
in wiiicli, after alleging that fxau)'i Shankar luwl bocoine insane and incapable 
of managing his affairs, and that his brother Har Shankar was dissipating the 
joint estate, she pra>ed that the Court would hold an inquiry under Act XXXV 
of 1858, and would ap))oint a uianagor of the estate of the lunatic. Ati inquiry 
was acconhngly made, and on the 14th .August 1874, Cauri Shankar was ])ro- 
nounced by the District Judg(‘ to l)c a lunatic, and Dalthainman Singli was 
appointed as manager of Oaiui Shankar’.s estate. 

The Co\irt of First Instance gave the plaintiff a decree. 

On appeal by tlm defendant to the High Coui't it was contended by liini 
that, inasmuch as tlie estate of the lunatic included property which subjected 
the proprietor, if dis<ju;'.lified, to the superintendence of tlie Court of Wards, 
charge of llie estate devolved on the Courl of Wards, ajul the District Judge had 
no power to appoint a manager, and Dalthaminuu Singli was not coruj.)etont to 
bring the suit. 

Hahn O/irokash Clirnnlor Mtikarji aud the Junior (iovormuent Pleader 
(Hahu Dirarkd Xatli lUniurji), for the -A|)pellant. 

Mr. Colvin, Muushis Siiklt Ildiii and litini Prasad, for* tlic Respondent. 

The Judgment of the High Court, so far as it related to this contention, 
Avas as follows-:— 


The Act (XXXV of I8o8) declares that when a person possessing such 
property is adjudged to he of unsound mind and incapable of managing his 
affairs, the Court of Wai ds “ sliall he authorised to take charge of t!io estate ” 
and tliat “ in all other laises” excfqit as otherwise tliereiuafter pi’oviiletl, the 
Civil Court shall ajqioint a mauagef of tlieostati*. The .\c:t, it will he observed, 
does not render it imperative on the Court of Wards to take charge of the estate, 


hut merely confers on the Court of Wards authority to do so. Similarly, the 
194th section of .Act XJXof JH7J iiichides lunatic C4783 landholders among 
disqualified persons, and tlio 1951 ii sect ion of the same Act iloclares the Court of 
Wards competent in it.s discretion to assume or refrain from assuming the 
superintendence of the jiersori or projjerty of any disqualified person. If, as 
has been contended, wo are to construe tlie 9th section of Act XXXV of 1858 as 


conferring on the District Court no authority to ai)point a managoi’ of the estate 
of a lunatic landholder, it follows tJiat, whc)‘e the Court of Wards abstains from 


exercising the authority confened on it and taking charge of the estate, the 
property of the lunatic will be left unj)rotocted. In our judgment this could 
not have been the intention of the Legislature, and the language of the Act 
admits of a reasonable construction wliich would avoid the anomaly. We 
consider that the term “ in all othcj- oases ” applies not only to cases in which 


no pai't of tlie e. 4 tate would subject the lunatic to the superintendence of the 
Court of Ward,s, but also to oases in which the Court of Wards, having authority 
to a.ssume tlie sujjerintendencc of the property, has not exercised that ijowor. 
Ordiuanly, before appointing a manager in such cases, the District Judge 
should allow the Court of Wards an opportunity *o declare its election, but we 
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can conceive oases in which it may be essential for the protection of the estate 
that a manager should be at once appointed, and if subsequently the Court of 
Wards assumed superintendence, the appointment made by the Judge would 
thereupon be annulled. 

In the case before us it is not suggested that the Court of Wards has assumed 
charge of the estate, and we liold that the ai)pointment by the Judge remains 
valid and entitles the manager to maintain this suit and to veiify the plaint. 


NOTES. 

CFollowod in (1912) 15 I. C., 205 (Ondh).] 


[1 All. 478} 

APPELLATE CIVIL. 


I'/ic i:Uh August, IH77. 

PlUOSENT : 

Mb. Justice Peahson and Mr. Justk.’e Tckneu. 


Man Kuar.Plaintill 

versus 

.Tasodha Kuar.Defendant. ‘ 


Contract — Consideration—Immoral consideration—Void agreement ~ -Act 
IXof 1H7'^ (Contract Act), ss. ad, V5. 

M had for many yoars liwxl with d as his cotioubinc.' In eoiisidoriitioii of siu-h jiast 
cohahitiition, (i, by an sigroemeiit in writing, dutitl this 2Hth March ISOi), [479} 
and duly rcgisterod, .settled an annuity on M, charging .a portion of his real estate 
with the payment of such annuity : Held, in a suit b_\ M against d's heir, his married wife, 
to enforce) the agreement, that the considt>ralioii for the agreement was not. under the law 
then in force, immoral, nor was the agreement, under th<> same law, void for want of considera¬ 
tion : Held also that, before M could recover from the didendant ou the agretimeiit, it was 
necessary to show that the defendant had received funds available to ineet the claim from 
the profits of the estate charged with the payment of the annuity or other property of d. 

This was a suit to establish tlie validity of an agi’eoment in writing, dated 
the 28th March 1869, and duly registered, and to recover from t!ie defendant 
Rs. 442, principal and interest, under the agreement. 

The facts of the case are sufticiently stated for tite purposes of this i-eport 
in the judgment of the High Court. 

Munshi Sukh Earn and Bahu Jogindro Nath Choudhri, for the Axqwllant. 

Mr. Conlan and Munshi Hanuman Prasad, for the Respondent. 

The material portion of tlie Higli Court’s Judgment was as follows:— 

The appellant sued to enforce the provisions of a contract wliereby one 
Gajadhar Singh, now deceased, had settled on lier an annuity of Rs. HOO 
secured by a charge on his estate mauza Laklmaura. Tlie appellant had lived 
for many years ^ith tlio settlor as his concubine, and there .seems no reason to 
doubt he W’as attaclied to her and desired to make a suitable provision for her. 
The respondent, the married wife of the deceased, pleaded tliat tlie deed was 
void under the provisions of the Indian Contract Act, s. 23, having been 

* Regular Appeal, No. 90 of 187G, from a decree of ^laulvi Hamid Hasan Khan, Subor¬ 
dinate Judge of Mainpuri, dated t&e 10th July 187C. 


1 All.~47 
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executed for an immoral consideratiou, and if not, that it was void under the 
provisions of s. 25 of the same Act, it having been executed without oon- 

sideration.and that the ancestral estate was so much 

encumbered tliat its profits were insufficient to defray the charges for interest. 
The Indian Contract Act had not been passed on the 28th March 1869, when 
the deed on which suit is brought was executed. We need not, therefore, 
consider whether under the provisions of that Act it would be void. But if the 
consideration was immoral, as the Goxirt below has held, it would be void under 
the law administered [4803 by the Courts of this country before the Act was 
passed. In our judgment the consideration was not immoral. The annuity 
was created not in consideration of future cohabitation, which would be an 
immoral consideration, but to make provision for a woman for whom it was 
incumbent on the honour of the settlor to make some provision. Nor, as the 
law stood when Die deed was executed, would it have been held that such a 

contract was void for want of consideration..There remains, 

however, a plea wliich has not formed the subject of an issue in the Court 
below. Before the appellant can recover from the respondent, it must be 
shown that the respondent has received funds available to meet the claim 
from the profits of Lakhnaura or other proiierty of the deceased. We remand 
this issue for trial under s. 3/34. 

Cattle remanded. 


NOTES. 

CA6REE1IENT SUPPORTED BY PAST COHABITATION.— 

The name view as in this case was taken in (1881) 3 All. 787; see also the opinion of 
BHAHHYAM AYy.VNOAK in (1U0.S) 1.3 M. L. .7., 7, at 13 ; and the oriticisms of Messrs. Pollock 
and Mulla in tlieir Indian Contnoct Act, 3rd BMition (191.3), at pp. 131, IGO. But the 
Allahabad Hif;h Court has held past rululterous intercourse to be insuCicient;—(1904) ‘27 All. 
200 .] 


[1 AIL 480] 

APPELLATE CIVIL. 


The 3rd August, 1877. 

Present; 

Mr. Justice Pearson and Mr. Justice Spankie. 


Man Singh.Defendant 

versus 

Narayan Das and others.Plaintiffs.* 


Ees judicata— Act VIII of 1859 (Civil Procedure Code), ss. 2,139 — Trial and 

determination of issues. 

A Court of competent juriHdiction, having tried and determined an isaue ariaing in a suit 
on which the Kuit might have been diupoaed of, proceeded to try and determine another issue 
which also arose out of the pleadings, but the determination of which in that suit was not 
required for its disposal. 

Held that such Court was not bound under the circumstances to refrain from trying and 
determining such last>montiouod issue, and that the trial and determination of it could not 
be treated as a nullity, and the issue could not again be tried and determined in anoDier suit. 

* Special Appeal, No. 681 of 1877, from a decree of Maulvi Maqsud Ali Khan, Subordinate 
Judge of Bareilly, dated the ‘2Sth April 1877, affirming a decree of Maulvi Abdul Raraq, 
Munsif of Bisaoli, dated the 87tb May 1876. r 
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This was a suit on a bond for money charged on immoveable property. 
The bond was given on the 10th January 1864, to one Tula Bam, and charged 
certain immoveable property. On the 28th January 1864, the obligees of the 
bond sold the fwoperty Clllil to Man Singh, defendant in this suit. On the 17th 
September 1864, Tula Bam obtained a decree on the bond against the obligees, 
which declared the property liable to be sold in execution of the decree. On the 
property being attached in execution of this decree, Man Singh objected that it 
was not liable to be sold. His objection being disallowed, he brought a suit 
against Tula Bara and the obligees of the bond to establish that the property was 
not liable to be sold. On the allegations of the parties to this suit the Munsif 
fixed as issues whether the property was liable to be sold in execution of Tula 
Barn’s decree or not, and whether the bond was collusive or not. On the first 
issue he determined that the property was not liable to be sold in execution of 
Tula Barn’s decree, as that decree, so far as it affected the property, was passed 
without jurisdiction. On the second he observ'ed as follows : “I am of opinion 
that, though an ex parte decree was given in favour of Tula Bam on the bond, 
still as Tula Bam, defendant, could not prove the validity of the bond in this 
Court, the bond must be considered collusive. Had the bond been genuine, 
the answering defendant would not have failed to prove it.” He accordingly, 
on the 12th December 1873, gave Man Singh a decree. Tula Bam appeal^ 
against this decree to the Judge, and against the Judge’s decree, which affirmed 
the Munsif’s, to the High Couit, whicli affirmed the Judge’s decree ; but neither 
before the Judge nor the High Court did he take any exception to the 
determination on the issue respecting the bond. The present suit on the 
bond was brought against Man Singh by the heirs of Tula Bam. Man Singh 
relied on the finding respecting the bond in the first suit as a defence to the 
second suit. The Court of First Instance gave the idaintift’s a decree which 
the lower Appellate Court affirmed, both Courts oven-uling the defendant’s 
contention that the suit was barred by the finding in the former suit that the 
bond was collusive. On special appeal to the High Court by tho defendant, it 
was again contended that the suit was barred by the finding in the former suit 
in respect of the bond. 

Babu Oprokash Chunder MuJearji and Mir Zahur Husain, for the .^piiellant. 

Munshi Hamvman Prasad and Lala Lalta Prasad, for the Bespondents. 

Bsa] The Judgment of the Court was delivered by 

Pearaon, J. —The question whether the bond on which the claim in tho 
present suit is founded was collusive or not was distinctly raised by tho plead¬ 
ings in the suit formerly brought by Man Singh against Tula Bam (now 
represented by the present plaintiffs), was made an issue for trial, and was 
determined in that suit adversely to Tula Bam. The lower Ap]>ellate Court is 
of opinion-that the finding on that issue in that suit does not preclude a re¬ 
adjudication of it in the present' suit for two reasons: first, because tlie 
determination of the issue in that suit was not required for its disposal; and, 
secondly, because the finding by which it was determined was imperfect. We 
ore unable to concur in the opinion. It is true that the Munsif might have 
disposed of the former suit without adjudicating on that issue on the basis of 
his findings on the other issues tried by liiin ; but it is also true that he was 
perfectly justified in laying down that particular issue for trial, as it arose out of 
the pleadings and an adjudication on it might have been necessary, and as his 
finding thereon rendered his decision in the cose more firm and complete. We 
are not prepared to hold that he was bound to refrain from adjudicating upon it 
under the cirourastances, or that his adjudication thereon can be treated as a 
nullity. His finding is regarded as imperfect by the lower Api)ellato Court, because 
it proceeded on the ground tffat Tula Bam had failed to prove the authenticity of 
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the bond, rather than on any absolute proof of fraud. But, if tlie finding were open 
to objection either on the score of irrelevancy or error, the objection might have 
been taken in the apixial preferred by Tula Earn against the decree passed by 
the Munsif on the 12th December 1873, in Man Singh’s favour. Tula Ram 
appealed to tlie Zila .ludge and to this Court, but never tot>k any such 
objection, and the finding miiained undisturbed. This being so, the question 
(loterniined hy it must in our judgment Ire deemed to be a res judicata not ajwn 
t<j re-adjudication. .Vllowing tlien the validity of the plea in ap])cal, we decree 
the ajipeal, reverse the docreo.s of the lower Courts, and dismiss the suit with 
costs in all Courts. 

Appeal alhwed. 


NOTES. 

[RES JUDICATA—FINDINGS NOT MATERIAL TO THE DECREE.— 

Tlu- view here was not .uh)})t.‘rl in (1885) 7 All. OOG K. «. ; 1.5 All. ii ; 7 Mad. 11.5 ; (1880) 
P. U. 157. Scr also 17 .All. 171.] 


[^83] Al'EELLVTE CIVIL. 


The nth Awjust, 1877. 

I’ltKSKNT : 

Sill Roueht STf.vHT, Kt., Chihp .Jumtk'k, and Mu. .Ifstick Pearson. 


Eidan.Defendant 

versa a 

^la/.hiir Husain.Plaintifl .' # 

MahdvunKihtii Lair—Dairer -Coiijiajnl rights ~.lr/ VJ af 1871 (Beiujal 

I'inl Courts Act), .s. 

Wlipii a !Mii1ia]uiiiadiiii sups his \Mfc for n^slitutioii of cuiijuj<al rights, such suit is to b<’ 
dctt-rmiriud witl) rofprpnci: U> ^luhaininadaii law.t and not with rcfcrciico to the p;uncral law of 
coiitr.’ict. T’ndcr MuhanniiiMlaii law, if a wife’s dower is “ prompt,” she is entitled, when 
her husband sues her to puforcc his conjugal rights, to refuse to cohabit with him, until he has 
paid her dower, and that notwithstanding th.-it she may have left liis house without demand¬ 
ing her dower and only dein uids it when he sues, and notwithst.iiiding also that she and her 
husband may have already c-ohabited with consent since their marriage. Abdntil Shukkmr v. 
Itatu'euasmniHsa J followed. 

When, at the time of marriage, the payment of dower has not been stipulated to l»c 
‘‘ deferred,” piyinont of a portion of the dower imist he considered “prompt.” The amount 
of such portion is to be determined with reference to custom. Where there is no custom, it 
must be <lotenii<iicd by the Court, with reference to the status of the wife and the amount ot 
the dower. 

• Spt-'eial Apjsfal, No. 414 of 1877, from a decree of llai .Shankar Das, Subordinate 
Judge of Saharaupur, dated tin- Hth February 1877, modifying a decree of Kazi Muhammad 
Inidad Ali, Munsif i>[ Sibaraiijiur. dated the 4th November 1876. 

(Sec. als «)Itnlwniiw Shumsoimnissn, H'W. R., V. C.,3; H.C., 11 Moore's Tud. 
Ap. .5.51: ill which the Privy Oouneil held, under the law cxirrosponding to s. 24 of Act VI of 
1871, that a suit by a Muhaininadan for restitution of conjugal rights must be detorminod with 
reference to Muluimm-idaii law'. 

j H. C. U., N.-W. P., 1874, )i. 1)4. .As to the general power of a wife to refuse horsolf, 
see Jaun lieebee v. IJtp.'ircc, 8 W. B., (13, where presumably the wile’s dower Was prompt. 
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Where a Court, following this rule, determined that one-fifth only of a dower of Es. 6,000 
not stipulated to bo “ deferred ” must bo considered “ prompt, ” inasmuch as the wife had 
been a prostitute and came of a family of prostitutes it exorcised its discretion soundly. 

This was a suit by a Muhammadan for restitution of conjugal rights. The 
defendant pleaded that until herdower was paid the plaintiff was not, under the 
Muhammadan law, entitled to such restitution. This plea raised the question 
whether her dower_^was prompt or deferred. The dower had been fixed at 
Es. 6,000, but [484 j at the time of marriage it was not specified wliethor the 
dower was pi’ompt or deferred. The Court of First Instance dismissed the suit, 
lielying on the doctrine set fortli in Jiaillic’s Digest of Muhammadan Law, the 
lower Apijellute Couit held that, wdiore at the time of marriage it was not specified 
w'hether dower was prompt or deferred, a jiovtion of it must be considered prompt, 
that the amount of such poi'tion was to be determined with reference to 
custom, and that, in tlie absence of custom, such amount was to be determined 
by the Court witf> reference to the position of the wife and the amount 
of dower. It overruled the contention of tlio defendant based on a passage in 
Macnagliten’s Princij)l(is of Mu]iamn)adan Law, that where there was no 
specification, the entire dower w'as promijt. In order that an inquiry might he 
made as to whether any, and, if any, wliat custom existed as to the amount of 
dower exigible when it was not sjjecificd wJiethe}' the th)wer was projnpt or 
deferred, the lower Api)ellate Court remanded the suit to tlie Court of First 
Instance under s. 854 of Act VIII of 1H69. The Court of First Instance found 
that there was no custom i)i existence. The lowei- A])pellato Court therefore 
proceeded to determine tlie amount of dower exigible with reference to tlio 
defendant's position and the annamt of dower. As it was admitted tiuit the 
defendant had lioon a i)rostitute and came of a family <jf ijrostitutes, the lower 
.Appellate Court decided that it was sufiicient to exact one-fifth of the dower. 
It accordingly gave the jdainliff a doci’ce for restitution of conjugal lights 
conditional on the ])ayinent of lls. 1,000.' 

The defendant aiipealed to the High Court, again contending that in the 
absence of any stiiailation that the dowor was deferred, it sliould he considered 
jirompt, and tliat under the circumstances tlie amount of dower awarded was too 
small. The plaintifi' took certain objections under s. 84H of .Act VIII of 1H69, 
the first being that, as the defendant had not demanded her dowor, the decree 
of the lower Appellate Court should not have been conditional on the payment 
of dower. 

Mr. ConUiu, the .lunior (joverninent Pleader {iSahu Diraka Nath Banarji) 
and Mir Zahnr Humm, for the Ajipellant. 

[485:i Mr. Mahmood and Manlvi Melidi TIasan, for the Eospondout. 

The following Judgments wore delivered by the High Court:— 

Pearson, J. —The view tliat dower, wlien the payment of it has not been 
stipulated to be deferred, should he deemed to he payable on demand, apjiears 
to mo to be most reasonable and most in accordance with the dictates of 
common sense ; but although it is stated by Macnaghten to bo the rule of the 
Muhammadan law, I am constrained to hold in concurvenco with tlie lower 
Courts that the greater weight of authority is in favour of the doctrine setfoith 
in Baillie’s Digest, p. 126.1 The inquiry into the custom with the view of 
determining the iiortion of tlie dower-debt payable ])romptly Avas therefore 
proi)or ; and when the question could not ho decided by reference to custom, it 

* AMiwl Slui Id-oar v. linheetnoonninait. H. H., I’., 1S74, p. Ul, msteiui of a 

ooiiditioimi decree being given the suit was dismissed as nninaintaiiialite. 

i See vAhO yahiua liibi v. Siulrmldin, ‘2 Korn. H. C. K., SOT. whmv the law staU'd in 
Baillie’s Digest was followed, on the other hand, siv Jinnccln v. Mulh'rka, W. 11., 3H64, 
p. ‘262, where the law stated in Macuaghton’s principles was followed ; and Tadii/a v. 
Uosatiebiyari, 6 Mad. H. C. E^ 9, where apparently the same law was followed. 
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was proper to determine it with reference to the status of the woman and the 
amount of the fixed dower. I see no reason to think tliat the lower Appellate 
Court has not exercised a sound discretion in awarding one-fifth of the total 
amount of that dower as the portion of which the appellant may fairly claim 

prompt payment. I would disallow the objections taken by the 

respondent under s. 348 of the Procedure Code. The first is also bad, for the 

circnmstantie that the appellant did not demand her dower before leaving the 
respondent’s house does not preclude her from demanding it when restitution 
of conjugal rights is claimed ; and the circumstance that they have already 
cohabited with consent since their marriage does not preclude her from refus¬ 
ing further cohabitation until the i>ortion of her dower payable to her has been 
paid, see Abduol Shukkoar v. Raheemoonnissa (H. C. B., N.-W., P. 1874, ij. 94). 
The case is one governed by the Muhammadan law, and not by the general 
law of contract. The appeal should in my judgment be dismissed with costs. 

Stuart, C.J. —The question of dower in this case arises under peculiar 
circumstances, and appears to demonstrate another anomaly in the Muham¬ 
madan law on this subject. The claim to dower is not [486j made directly by 
the wife, but by way of answer to a suit at the instance of her husband, tbo 
plaintiff, for restitution of his conjugal rights. She on the other hand, while 
admitting her intimacy with the plaintiff and ijiat she lived in his house, denies 
that she was ever married to him, and although thus contending that she is not 
his wife, she nevertheless claims the rights of one. The Bul>ordinate Judge 
finds as a fact (agreeing in this respect with the Munsif) that a marriage 
between the parties did take place. Any contract, however, between them as 
to dower is, from the very nature of the case, and especially having regard to 
the defendant’s plea, necessarily excluded, and her claim to dower, therefore, 
must rest entirely on the Muhammadan law applicable to a woman in her 
position. She claims in the way explained Ks. 5,000, and that she is entitled to 
demand it as prompt dower, and to have it paid Iwfore.she returns to the 
plaintiff’s house. The plaintiff', the husband, admits the amount, hut says that as 
there was no agreement as to the nature of it, it must be presumed to be deferred 
dower, ft miglit be supposed reasonable that before a woman could put 
forw'ard her claim to tlie dower at all, she ought in the first place to put herself 
in the right position for asking it by doing lier duty as a wife by her husband, 
and by returning to cohabitation w’ith him, especially as it cannot be said 
that she left his house because of his refusing her dower. But this reasonable 
and natural state of things does not apiiear to find a place in Muhammadan law, 
according to the j)rinciples of which system, on the contrary, a wife can refuse 
herself to her husband till her dowe»-, being prompt, has been satisfied. But in 
the present case, altliough the amount is admitted, and,, in the absence of proof 
to the contrary, must be regarded as prompt, yet the Subordinate Judge 
considers Rs. 5,000 to be excessive, basing the opinion apparently on his estimate 
of the defendant’s character, whom he describes as a prostitute “ belonging to 
a like family,” and ho considers that one-fifth of the amount claimed as prompt 
dower is sufficient. I am not disposed to quarrel with this conclusion, nor with 
his order as to costs. 1 would therefore dismiss the special api>eal, and, as to 
costs of this Court, I w'ould direct that both parties should boar their own. 

Appeal diimtsHed. 


NOTES. * 

[1. RESTITUTION OF CONJUGAL RIGHTS-PLEA OF NON-PAYMENT OF DOWER.— 

This case was overruled in (1886) 8 All. U9 and the pleui hold unavailing;—(1886) 8 AIL 
Uy; (1888) 11 Mad. 5W7; (1890) 17 Cal. 070; (1905) 30 Bom. 122; (1912) 16 0. 0. 127. 

II. PORTION OF THE DOWER TREATED AS PROMPT.^- 

On this point, this case was followed in (1877) 1 All. 506; (1911) 38 All. 291.3 
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[487] APPELLATE CIVIL. 

Tlie 10th April, 1877. 

PliESENT : 

Sir Robebt Stuabt, Kt., Chief Justice, and Mb. Justice Spankib. 

Nanak Ram.PlaintifT 

vffrstis 

Mehin Lai.Defendant.* 


Act IX of 1878 (Indian Contract Act), a. 187, illustration (c) — Surety-bond — 
Void Contract—Want of consideration. 

Where N advanced mojioy to K on a bond hypothecating K's property, and mentioning 
M a» surety for any balance that might remain duo after realization of K’s property, M being 
no party to K'a bond but having signed a separate surety-bond two days subsequent to the 
advance of the money, tield that the st^bsequent surety-bond was void for want of consideration 
under b. 127 of the Indian Contract Act (IX of 1872). 

Per Stuart, C. J.—The legal position of the surety considered and determined. 

Per STUABT, C. J.—Remarks on the legal character of the “ illustrations” attached to 
Acts of the Indian Legislature, and opinion expre-ssed that they form no part of the.se Acts. 

The plaintiff in the above case, Nanak Ram, advance to one Kalka 
Prasad a sum of money upon a bond dated 14th November 1872, which 
hypothecated certain property of Kalka Prasad as security for the repayment of 
the amount, and recited that the defendant in the present suit was surety for 
any balance of the debt which mi^lit remain unsatisfied after realization of the 
said property. The bond of 14th November 1872, althouf'h reciting therein 
that the defendant Meliin Lai was surety for tlie advance and repayment of the 
money, did not bear the said surety’s signature, but two days later, viz., on the 
16th November 1872, Mehin Ijal executed a separate surety-bond reciting the 
provisions of the bond of 14th November 1872, and undertaking the liability 
mentioned therein. 

Nanak Ram filed a suit against Kalka Prasad and Mehin Lai in the year 
1876 to recover tlie amount advanced on the bond dated 14th November 1872. 
Mehin Lol pleaded in answer to this suit that lie was no party to the bond of 
14th November 1872, and that having executed a separate surety-bond on the 
16th November 1872, which was not referred to in the plaint, lie could not be 
made liable on [» 88 ] the previous bond which was the basis of the existing 
suit. The Munsif of Chibramau on the 2nd December 1876, accordingly 
decreed the suit against the principal debtor, Kalka Prasad, and his property, 
but dismissed it as against Mehin Lai, the surety. This decision of the Munsif 
was, on appeal, upheld by the District Judge on the 16th March 1876, and 
became final. Thereafter Nanak Ram, the above plaintiff', filed a second suit 
(out of which the present special appeal arises) against Mehin Lai, the surety, 
on the bond dated 16th November 1872. The defendant, amongst other pleas 
in answer to the second suit, pleaded want of consideration for the subsequent 
Burety*bond. The Munsif of Chibramau held that, under s. 127 of the Indian 

* Speoiol Appeal, No. 1837 of 1876, from a decree of Pandit Har Bahai, Subordinate Judge 
of Farukhabad, dated the 23rd August 1876, affirming a decree of MuuHhi Lalta Prasad, 
Munsif of Chibramau, dated the^Oth May 1876. 
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Contract Act (IX of 1872), the contract of guarantee dated 16th Kovember 
1872, was void for want of consideration and dismissed the suit. The 
Subordinate Judge of the district, to whom the appeal from the Munsif’s judg¬ 
ment was transferred by the District Judge, confirmed the Munsif’s decree. 

The plaintiff Nanab Rani filed a special appeal in the High Court impugn¬ 
ing the decisions of the lower Courts, on the ground that the lower Courts had 
iiiisconstrued tile deed of the 16th November 1872, and that it was a valid 
instrument under the Indian Contract Act, having been executed on account of 
the bond debt, which was good consideration for the guarantee. 

Munshi Sukh Ham and Shah Asad Ali, for Appellant. 

Lala Lalta Prasad, for Respondent. 

The following Judgments were delivered by the Court: — 

StUEPt, C. J. —This is a s])ecial ajipeal from Fanikhabad in a suit against a 
surety in a bond transaction which was dismissed by the Munsif of Chihrainau 
in that district, his judgment having in regular a]>])eal been confirmed by the 
Suliordinate Judge. There had been a jirevious suit by the same plaintiff’ 
against his princijial debtor and the same surety, in which a decree was made 
against the principal debtor alone, but which decree was not brought bv appeal to 
this Court. The present suit, on the other hand, claims to enforce tlie surety’s 
liability without showing that the previous decree against the principal debtor 
had been executed and was r4893 unproductive of recovery to any extent and 
(piite unavailing, and it is not easy to understam! wdiat could have been the real 
motives of the jiarties and their ow’n true belief as to their relative position in 
the transaction, in all riisiiccts. 

The present ajijioal is a disagreeable illustration of the crude, meagre, and 
unsatisfactory manner in which special appeals are, 1 regret to say, usually 
brought before us. The jiapei-books supplied to us, the Judges, in the present 
case contain nothing but the very loose although not erroneous judgments of 
the two low'er Courts, tlie record itself is scantv' of facts and of law, and at the 
hearing I tailed to get any sufficient infoi’ination from the pleadoi*s on either 
side on the one (juestion on wdiich tlio whole case dojiends, viz., the real position 
of the surety. For although this is a special ajipual raising only, according to 
the theory of the jirocedure, a ([uestion of law, my difficulty was not a legal 
one, but simply a doubt as to a plain and simple matter of fact, viz., whether 
Mehin Lai the surety in point of fact inteiiiosed in the transaction between 
Nanak Ram and Kalka Prasad the debtor for the benefit of the latter or 
otherw’ise. Under these circumstanees, before disposing of the ease, I tliought 
it necessary to send for the record in the first suit between Nanak Ram and 
Kalka Prasad, and thus obtained some additional information. The case was 
also again put on the cause-list that the jileaders for the paitios might have an 
opportunity, with this iuldition.il record before us, of throwing further light on 
the still somewdiat obscure position of the surety, but with little success, the 
pleaders for the defendant, respondent, verbally and simply contending that 
Mehin Lai was the surety for the benefit of the plaintiff, and that, therefore, 
his surety-bond had been without consideration, while the pleader for the 
apfxjllant unintelligibly suggested that he was really the surety for both parties, 
and that as the friend of both lie had come forward to remove any dissatisfaction 
on the part of the lender, who had in the meantime parted with his money, 
and that that was a state of things wliich could not but be agreeable to the 

borrower. The case was thus left for our judgment in a condition far from 
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satisfactory, and I am not sure that 1 yet quite understand the real truth of the 
matter, but it would, I am convinced, he idle to attempt any further investigation 
of the facts by a remand or otherwise. 

[490] From all the materials now before us, the facts w^ould a])pear to be 
these. One Kalka Prasad boiTowed and received the sum of Rs, 95 from the 
plaintiff Nanak Ram, and gave a bond fo)- the same, the material parts of 
which are as follows :— 

“ I, Kalka Prasad, fion of &c., do lionsby dwdarc that I have borrowed Es. 95 of tho 
Queen’s coin, half of which is Ks. 47-H-O, from Nanak Eain, son of Ac., Iklchiii Lai, son of 
Ac., being uiy surety, that 1 hereby promise tliat the said money together with interest at 
two per cent, per mensem shall be paid U]i in the course of three years without any objection 
whatever ; that until the money is paid one kachha house and a field, No. 4H'J, ealled Harna- 
wala, measuring ‘20 bighas kbam, and situated iu lliirballahpur. also called (Jddhaiqmr, in 
pargaiia Cliibrainau, the buiimlaries of which an-, rioted at foot, and also four bullocks, one 
of which is dark blue and the other tbrci' white coloured, and two .she-bulTaloes of black 
colour, all of which belong to me, shall remain hypothecated in this bond, and that, 1 shall 
not ho competent to sell or mortgage or give them in gift to any one.” 

As to the surety, although lie did not sign this bond, it purported to 
determine his liability as follows :— 

” 1, Mehin Litl, surety, do herc'by declare tliat if the money due to the creditor should 
not 1 k! recovered from tho property of Kalka Prasad, the priin-ipal party who borrowed tho 
money, 1, tho surety, shall pay tlio money out of mv pocket to the crcslitor.” 

This bond was duly executed by Kalka lh\isad the borrower and is dated 
the 14th November 1872, and duly registered, i^. Iniving been presented for 
registration by him alone, hut as 1 have state»l it was not signed by the surety. 
Ihit Nanak Ram the lender, or according to tho tlieory of the jilaiiitiff’s phsader, 
liotii parties, the lender as well as the hori'ower, being content to leave things 
in tlio position just described, Mehin Lai the surety again came forward with a 
new guarantee or surety-bond in his own name alone, and that document is in 
tlie following terms : — 

“ I, Mehiu Lai, surety, son of Ac., do hci'cby declare that whereas a bond for its. 96 has 
liecii executed ou the 14th November 187'2 by Kalka Prasad, son of Ac., agreeing to repay 
within three years with interest at two per cent, per mensem in favour of Nanak Itam, son of 
Ac., but that the said Nanak Earn notwith standi tig the hyitothecaliou «)f the property of 
Kalka Prasad in the said bond is not fully .satisfied, 1, the sni-ety for Kalka Pras.id, therefore, 
agree and give it in writing that if Namik Earn fails to recover the amoimt of the bond with 
interest from the property of Kalka I-’rasad, the principal debtor,!, the surety, shall 2 >ay 
from my own ]:)ocket the amount of the bond executed by Kalka Prasad with interest eutcred 
tliercin to Nauak Ram. 1 have therefore cxccutc'd these few presents by way of a security- 
bond to be a document.” 

r.491] This instrument was <luly executed l)y Mehin Lai and it is dated 
the 16th November 1872, tliat is two days after the execution of tho first bond 
by Kalka Prasad the borrower, and it is admitted to i)o a contract of guarantee 
within the meaning of s. 126 of the Contract Act. Sucli being the state of the 
transaction in November 1872, the plaintiff appears to have waited till the 
three years had expired and then to have resolved on taking proceedings for the 
recovery of his money. It is, however, difficult to understand the course ho 
ado})ted. He brought a suit, the fi»st suit, against his debtor and the surety, 
but claiming therein solely on the basis of the first bond which had not been 
signed by the surety, and^iassing by the additional guarantee which had been 
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these instruments was examined as a witness, and the gloss suggested by his 
evidence is somewluit different from, if it does not go to contradict the terms 
in which he wrote tlio bonds. He says that the money was paid into the hands 
of Mohin Tiiil and was by liim delivered to Kalka Prasad, and that afterwards 
both parties came to him and asked him to write the second document, the 
meaning of which ai)peai's to me to be that notwithstanding the phraseology 
of the two deeds, Mehin Lai was not only the more go-between, but the actual 
mossongei- and representative of Nanak Ram in the business. Ho, Mohin Lai, 
thci’ofore, cannot bo regarded as liaving been surety for tlie lienofit of the 
principal debtor but really for tho satisfaction and benefit of Nanak Ram tho 
lender. His suretyship, therofore, was without consideration, and in fact a 
mere nudum puctum. 

[495] I must not conclude this judgment without offering a few remarks 
on a subject which has been much dwelt upon in this case. I alludo to those 
“ illustrations ” which the Government of India in its Legislative ca])acity have 
thought fit of late years, and no doubt with the best and most considerate 
motives, to add to its Legislative enactments. Those illustrations, although 
attached to, do not in legal strictness form part of, the Acts, and are not abso¬ 
lutely binding on the Court s. They merely go to show tho intention of the framers 
of the .Xets, and in that and in other resi)ects they may be useful, jwovided they 
are correct. In this country, where the administration of the law is for the 
most part conducted by ))i*rsons who are not only not i)rofe8sional lawyers, but 
who have had no legal education or training in any proi>pr or rational sense of 
tho term, the Ijegislature acts with wisdom and salutary consideration for the 
interests of justice by putting into the hands of judicial officers appliances sucli 
as the illustrations in question for their guidance and direction in the i)erfonn- 
aiice of their duties. But, for myself, J can truly say 1 have never exjxjriencod 
their utility, and 1 iear they sometimes iuislea<l, and 1 observe they are more 
regarde*! in the Suhoidimite Courts in these iH'ovincos, and oven by the ])leaders 
of this High Court, than is the paramount language of the .Act itself, of which, 
however, as 1 have I’emarkid, they, strictly s|»eaking, form no part. With 
respect to the jiresent case, plainer language than that used in s. 127 of the Con¬ 
tract Act it would he difficult to imagine, and why it should have lieen thought 
proper to illustrate it at all T do not very well comi>rehend. .Appended, however, 
to s. 127, are three illustrations Ut), (/>), and (e); and illustration (c) is as 
follows :—“ A sells and delivers goods to 11. (' afterwards, without consideration, 
agrees to j)ay for them in default of JJ. Tho agreement is void.” This illustra¬ 
tion appears to have received much more attention in the lower Courts than 
s. 127 itself. In fact, tiie lower .\j)pellate Court goes entirely upon it, and at the 
hearing of this ajqjeal it ^\as almost entirely relied otj, notwithstanding rci)catcd 
attetnpts on my part to jjoint out that it was the moaning of s. 127 itself and 
not the illustration that was material. The illustrations ia) and {h) appear to 
he correct enough, although 1 do not think they were wanted for the elucidation 
of the section, but this illustration ic) is so vague and bald as to be open to [496] 
misapi)rehension. Brevity and succinctn<jss are no doubt very desirable quali¬ 
ties in the exi)ression of a law, hut they do not necessai-ily argue distinctness, and 
in my exi)erience I know of nothing more dangerous than unnecessary brevity 
in the statement of a i>rr)position in the law of contracts. Now, this illustration 
(r), as it stands, may bo cither good or bad law, if it means that the party 
C witlunit any i>rivity, and in fact merely as a volunteer, agreed to ))ay for the 
goods in default of li, and no other act or bict in the way of consideration appear¬ 
ing, then no doubt the agreement would he void, and tho illustration would 
he right. But it does not of itself show that. It assumes the absence of 
consideration, without any definition of the term otl:)^r than that given in s. 127 
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itself, and so far it is calculated to mislead. To bo of real service to those for 
■whose assistance these illustrations are intended, they ought to bo i>elluoidJy 
clear in their phraseology and, if possible, I had almost said infallibly sound in 
their law. But for tlie purposes of the High Courts of this country these illus¬ 
trations are not only not required in any sense, but they are frequently tlie 
cause of embarrassment, and I would infinitely prefer to have the bare and 
simple language of tlie Act itself, without any appendages of the kind. I am 
afraid, too, that they are oiien to the objection of being opposed to the canons 
of construction which prevail in the English Courts for the interpretation of 
statutes. Thus it has been ruled in England that “the intention of the legisla¬ 
ture must be ascertained from the words of a statute, and not from any general 
inferences to be drawn from the nature of the objects dealt with by the statute” 
—Forduce v. Brulgen {1 H. L. Cas. 1 ; S.c. 11 Jur. 157) ; and “the Court 
knows nothing of the intention of an Act, except from the w'ords in which it is 
expressed ajiplied to the facts existing at tlie time '' — Loqan v. Coiirtuicn {Earl) 
(13 Rea\'. 22; s.c., 20 L. J. Chanc. 347); “tlie lanf’uago of a statute taken 
in its plain ordinary semte, and not its policy or sujiposed intention, is the safer 
guide in construing the enactments ”—Philpott v. St. (laorffcs Hospital (0 H. L. 
Cas, 338 ; S. C. 3 .Tur. N. S. 1269). 

In the present case it is satisfactory to know that any ambiguity that this 
illustration (c) may fairly, or unfairly, bo considered to be characterised by, has 
not prc'unted us from applying the [4973 jilain language and the very clear 
meaning of S. 127 of the Contract Act, and we now do that by dismissing the 
])rosent special appeal witli costs. 

Spankie, J. —Both pailies admit that the instrument on which the suit 
is based is a contract of guarantee ns define.d in s. 126'' of the Indian Contract 
.\ct of 1872. The first ])lea will not hold, as it lias iSeen found that the money 
was not advanced to the obligor of the bond executed two «lays before the 
guarantee on the stnmgth of sucli ct>ntmct of guarantee. Botli instruments 
(and tliis circumstance di8i)f>sos of tlie second jilca) show that tliere was no 
consideration in respect of the contract of guarantee. Tlie creditor did not 
promise to do anything, and did not do anything, for the benefit of the jn'incipal 
debtor, whereby there was a consideration for the surety’s giving the guarantee. 
It is clear that two days aftei the bond has lieen executed, and the money 
advanced to the princijial delitor, the creditor feeling anxious about tlie 
sufficiency of the security, took the contract of guarantee from the surety. In 
this deed the surety simply promises to make good any deficiency if the property 
hypothecated by the obligor of l lio bond does not satisfy the debt. But the 
creditor agreed to do notliing, and jironiised notliiiif;. in return. I, therefore, 
think tliat the suit could not bo maintained, and hold that the decision of the 
lower Api>ollato Court should be aflirnied. 

Decriut afinued ami suit disuiissed. 


NOTES. 

[1. SURETYSHIP— 

Hee the remarks on this case of Messrs, f’ollock and Muli.t, Hrd Edition (iyj3), p. 455. 

II. VALUE OF ILLUSTRATIONS IN ENACTMENTS.-- 

See also (1897) 20 Mud. 481; (1907) :W Cul. 941, uL 9.50 (i C. 1.. J. ‘2:J7- -11 C. W N. 
969.3 


Contract of “ giiuruntce.’’ 


*C8ci'. 12G :—A contract gniiriiutco is a contract Uj jicrfonn 

• the promise, or discharges the liabiliu . of a third person in case 

♦ ‘ ,.r an default. 1’lie pssr.son who gives the gnarantec is called the 

tor, aim -e o . surot), the person in respect of whoso default the guarantee is 

given is callctltho principal debtor, and the person to whom the guarantee is given is called the 
creditor. A guaraiitou may be uit&ur oral or writtou.3 


881 



I.L.R. 1 All. 498 EMPEEss of India v. abdl hasan [1877] 

Cl All. i97] 

CEIMINAL JUE18D1CTION. 


T}w 9th November, 1877. 

Present: 

Mr. Justice Turner and Mu. Justice Spankie. 


Empress of India 
versus 

Abul Hasan. 


Act XLV of 1800 (Penal Code). . 9 . 211 —False cJuirrfc. 

To consl.itufi* thf cirtoiico of niukiiif' a false charge, under s. ‘211 of the Indian J’enal 
Code, it is enough that the false charge is made thoiigh no prosecution is instituted thereon. 
T/w Queen v. Subbaiinu (taiindnn (1 Mad. II. (^. R., 30) followed. Tlw Qtieenv. liishoo 
Bfirik (10 W. B. Cr., 77) distingui.shed. 

Tins was an appeal to the High Court i>y the Local Covernment against a 
judgment of acquittal ])assed hy (1. E. Watson, Esq., [4983 Sessions Judge of 
Aligarh, dated the 2()tli July 1H77, which reversed a judgment of conviction 
jjassed hv J. E. Fuller, Esq., Assistant Magistrate of the first class, dated the 
3rd July 1877. 

The facts of the case are sullicicntly stated in the judgment of the High 
Court. 

The Junior Government Pleader (Bahu Ihrarka Nath Danarji) for the 
Local Government, Appellant. 

Mr. L. Dillon for the Ecspondent. 

The High Court delivered tlie following 

Judgment -In this case Ahul Hasan went to tlm Police-station and 
accused Her Dial of having stolen certain .surgical instruments from the dis¬ 
pensary at Atrauli. This complaint was made with the intention that it should 
1)6 reiwrted to the Magi.stivite and tliat thereon ]>roccedingK should })e taken 
against Her Mai. At the suggestion of Ahul Hasan, the Police immediately 
searched the premises occupied by Her Mai, and there found, in a place which 
could i)e reatlily reached from the outside of tlte house, the articles alleged to 
have been stolen. The Police, finding that Ahul Hasan had recently a quarrel 
with Her Mai about the non-payment of some fees for medical attendance, and 
seeing that the articles were i)lacod in a sj)ot unlikely to have been selected by 
the owner of the jjrcmises, hut in which tliey might have been deposited by any 
l)er8on outside tlie house without attracting the attention of the inmates, in 
forwarding a report to the Magistrate intimated that the cliarge made was false. 
The Magistrate, after making a second inquiry tlirough the tahsildar, came to 
the same conclusion and refrained fi'om instituting any proceedings against Her 
Mai. Abul Hasan was, however, summoned to answer the charge of having 
instituted a false coniplaint of a criminal offence, and on this charge he was 
convicted. On appeal, the Judge acquitted him, holding that the charge of false 
complaint could not he sustained because the Magistrate had not inquired into 
the cliarge of theft, and in support of his judgment the Jridgo relied on the 
ruling of a Bench of the High Court, Calcutta —The Queen v. Bishoo Barik (16 
W. K, Cr., 77). We may point out that in that cAse proceedings on the original 
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charge were actually pending when the charge of false complaint was instituted 
and determined, whereas in the case before us no proceedings were pending 
on the [499] original charge when proceedings were instituted against Abul 
Hasan. Whetlier it would he a sufficient answer to a charge of false complaint 
tiiat the coinjjlaint had not been determined and tliat proceedings were still 
pending, we need not now determine, for in this case no proceedings had been 
instituted. The offence consists not in the pi-osecution of a false complaint but 
irr the making of it. The case of The Queen v. Sabbanna Gnundan (l Mad. 
H. C. R., 30) is precisely in point. Wo concur in tlie ruling of Chief Justice 
Scotland in that case and in the grounds on which that ruling proceeds. The 
ground, therefore, on which the judgment of the Sessions Judge proceeds is bad 
in law. The evidence adduced by the ])rosecution satisfies us that the original 
charge was made and thal. it was false, and warrants the inference that Abul 
Hasan know it w'as false, and miulc it with tlie intention of injuring Sor Mai. 
Tlie conviction w'as therefore ])i‘(>i)er, and the sentence is certainly nut too sov^cre. 
The a]i[)eal is allowed, the judgment of accpiittal passed by the Sessions Judge 
is set aside, and the conviction and sentence aftirmed. 


MOTES. 

[.Sef also the following cases ;—1 All. .5ii7 ; i All. J8‘2 ; Horn. .VJfi ; G Cal. 482, 49fi; 
14 Cal. 707.] 


[1 All. 499] 

APPELLATE CIVIL. 

The 14th Nnrembor, JH77. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mb. Justu'E Turner. 


Dirgaj Singh and others.Plaintiffs 

versus 

Dehi Singh and another.Defendants. '■ 


Conditional Sale — Moi’tgage — Foreclosure—Reavlation XVIT of 1806, s. 8. 

Where land whiiih has been conditionally sold is subs(‘queiitly mortgaged, the .second 
mortgagee, being the mortgagor's “ legal representative,” within the meaning of that term 
in H. 8 of Regulation XVTl of 180C, is entitled on foreclosure proceedings being taken by the 
conditional vendee to the notice required by that section, and cannot hti deprived by the 
conditional vendee of the possession of the land notwithstanding foreclosure, where no such 
notice has been given to him. 

This was a suit for iiossession of a share in the village of Khushalpur and of a 
share in the village of Jithupur. These shares had been conditionally sold to the 
plaintiffs in 1804 by Gurdhan Singh, the proprietor, defendant in this suit. In 
1870 they were mortgaged by him to Dehi Singh, also a defendant in this suit. 
The mortgage to the plaintiffs having been [500] foreclosed, they brought the 
present suit for possession of the shares. The Munsif gave the plaintiffs a 
decree, holding that the mortgage to Dehi Singh w'as not a genuine mortgage 
but made to defraud the plaintiffs of their rights under the conditional sale. 
Dehi Singh appealed to the Subordinate Judge, who reversed the decree of the 

* Special Appeal, No. 441 of 1877, from a decree of Maulvi Sultan Hasan Khan, Suliordi- 
nata Judge of Gorakhpur, dated the 3rd February 1877, reversing a decree of Maulvi 
Miihanunad Kamil, Muusif of BaSti, dated the 9th December 187C. 
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Munsif, and dismissed the suit as brought, on the ground that the plaintiffs 
could not obtain jwssession of the shares without redeeming the mortgage to 
Debi Singh, which ho held was a genuine mortgage. 

The jdaintilfs appealed to the High Court contending that they were 
entitled to take the shares free of incumbrance, and that the resiwndenta, having 
failed to redeem them within the time allowed by law, had lost all right or 
interest in them. 

The Senior Government Pleader (Lala Jmlu Prasad) for the Appellants. 

Munshis TJniunmn Prasad and Sukh Bam for the Respondents. 

The High Court made the following 

Order of Remand -The pleas set out in the ineinorandum of appeal show 
valid grounds of objection to the decree of the lower Appellate Court. The 
appellants’ deed of conditional sale was executed in 18G4,tho respondonts’ deed 
of mortgage in 1870. Now the mortgagor could only convey to the respondent 
such a title as he hiin.solf had, namely, a title subject to the conditional sale and 
the legal conse(iuonces of the sale. Conseciuontly the ap])ellants were entitled 
to take proceedings for foroclosui-c without discharging the alleged mortgage- 
debt due to the respondent. Such ijrocecdings have been taken, hut the 
respondent now alleges that he had no notice of them. If the mortgage made 
to the respondent was merely colourable and the original mortgaj'or remained 
solely interested in the j)roi)orty subject of coui'se to the conditional sale, this 
notice to the res])ondent was not necessary, hut if the mortgage made to the 
respondent did in fact create an interest in the property in his favour he was 
entitled to notice, and it must bo ascertained whether ho received such notice. 
The lf)wer Ai)i)ellate Court must try the following issues Had the respondent 
at the time the foreclosure proceedings were commenced a bund fide interest 
taoi] in the pro])erty ’? If .so, was notice of foreclosure served on him ? The 
lower Appellate Court will return its finding on these issues, when ton days 
will bo allowed for objectioti.s. 

The Subordinate -Judge determined on these issues that at the time the 
foreclosure proceedings commenced Debi Singh was in possession of the shares 
as mortgagee, and was still in possession as such, and that no notice of 
foreclosure was served on him. 

On the return of these findings, the High Court delivered the following 

Judgment: —The facts found by the Court below are no longer disputed, 
and wo accept the findings. We entirely concur in the more recent rulings 
(.sw 3 W. R. 230, ])pr Phear, -J., so 6 W. R. 230) that the terra mortgjigor’s 
“ legal representative ” used in the Regulation (XVII of 1806) was intended to 
apply to all or any persons who at the date of the notice iwssess a title to 
the equity of redemption w'hether absolute or defeasible under the mortgage. 
The respondents were as mortgagees entitled to notice, and the foreclosure 
proceedings as against them are invalid. They were entitled to have the 
opportunity of coming in to redeem the mortgage hohl by the appellants so as to 
preserve their own security, and the issue of notice to them was indispensable 
to bar them by foreclosure. The aj»peal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[This cast! was followed in (1900) 2 N. L. R. 113. J 
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tl All. 001] 

APPELLATE CIVIL. 


The 14th '^ovemher, 1877. 

Present: 

Sir Robert Stuart, Kt., Cihef Justice, and Mr. Justice Turner. 


Ajnasi Kuar.Judfiment-dobtor 

rerfitiit 

Suraj Prasad.Decree-holder.'' 


Decree, for the, performance, of a particular act — K.re,cution of decree — 

Act VIII of 1859 (Civil Procedure Code), s. !i()(). 

A, who had l>eon directed by a decree to refniin from preventing her daughur returning 
to lior husband, after the date of the decreti ])ermitted her daughter, who was of age, to 
reside in her house. Held that such conduct on the part of A was no such evid.-ncR of inU>r- 
ference with her daughter’s return as would justify the execution of the decree ag.ainst her, 
under the provisions of s. 200 of Act VllT of IHSO, 

C802] The decree-holder in this case applied for the execution of a decree of 
the Munsif dated the 2f)th May JB74, which he liad obtained affainst his wife 
Deo Kuar for restitution of conjugal rights and against his wife’s mother, 
Ajna.si Kuar, dii’ecting her to refrain from preventing his wife returning to him. 
He prayed in his application for execution that hisiwife should he sent hack to 
him from the house of Ajnasi Kuar, and in the event of this not being done 
that certain property belonging to the judgment-debtors should ho attached, 
and that the judgment-debtors should he arrested and imprisoned under s. 200 
of Act VIII of 1H59. 

Ajnasi Kuar objected to the execution of the decree against her, stating 
that it was her wish that Deo Kuar should live with her husband, but that 
Deo Kuar was desirous of living in some house near her house, and that her 
servants should attend on her (Doo Kuar) in order that she might not bo 
harslily treated by her husband, and that if the decree-holder would consent to 
this arrangement she (Ajnasi Kuar) would give him and his wife food and 
clothing and provide servants for them, or the matter might be submitted to 
arbitration. 

The Munsif directed execution to issue, observing with reference to Ajnasi 
'Kuar that she did not give her unqualified assent to her daughter living with 
her husband, and therefore it could not be hold that she luul not opposed her 
daughter’s return to her husband. On appeal by Ajnasi Kuar to the Judge, the 
order of the Munsif was affirmed. 

Ajnasi Kuar appealetl to the High Court contending that she did not 
prevent Deo Kuar, who was of age, returning to her husband, and that it was 
not shown that she in any way obstructed the satisfaction of the decree. 

Mr. Mahmood and Munshi Hanuman Prasad, for the Appellant. 

♦MiscellanoouB Special Appeal, No. 46 of 1877, from an order of M. Brodhurst, Esq., 
Judge of Benares, dated tho 8th June 1877, afiirming an oidor of Babu Promodn Charn 
Banaiji, Monsif of Benares, dated tho 17th May 1877. 


1 AUCi.—49 
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PBAG DAS V. 


Mr. Colvin for the Eespondent. 

The Judgment of the High Court was delivered by 

Turner, J. —-There is no evidence that there has been any interference on 
the part of the api^ellant with the return of her daughter to the respondent 
since the date of tlie decree. Something [5033 inore must, we think, be shown 
tiian tliat tlie daughter who is of age is still permitted to reside in the appellant's 
house. Wo must therefore allow the ap})eal and order the release from attach¬ 
ment of the appellant’s property. No costs will be allowed to either party to 
tins appeal eitlior in the Court below or in this Court. 

Appeal allowed. 


NOTES. 

[Scp the C. P. C., 1908, 0. 21, r. .83.] 

[1 All. SOS] 

APPELLATE CIVIL. 


The 19th November, 1877. 

Present : 

Mr. .IrsTicE Pearson and Mr. Justice Oldfield. 


Prag Das.Plaintiff 


versus 

Hfiri Kishn and another.Defendants.''' 


Hindu Law—Tlindm widoiv — Forfeiture — Reversioner. 

A Hindu widow does not forfeit her interest in her deceased husband’s separate estate 
merely by divesting herself of such interest. Such an act docs not entitle the person claiming 
to be the next reversioner to sue for possession of the estate, or for a declaration of bis right 
as such reversioner to succeed to the estate after the widow’s death. 

This was a suit for ])ossossion of a moiety of the separate estate of one Lalji, 
deceased, brought by one of the two pext reversioners, against the widow of 
Lalji and the other reversioner. The facts of the case are sufficiently stated in 
the judgment of the High Court to wliich the plaintiff appealed against the 
decree of the Court of First Instance dismissing his suit. 

The Junior Government Pleader (Babu Dwarka Nath Banerji) and Munshi 
Hanuman Prasad for the Apiiellant. 

Pandit Ajudhia Nath and Munshi Sukh Bam tor the Respondents. 

The Judgment of the High Court was delivered by 

Oldfield, J. —Ram Din, who died in 1872, left three sons surviving him, 
Lalji, Prag Das, and Hari Kishn. The first died in September 1874, leaving 
a childless widow, Gopal Dai. The subject of this suit is the property left by 
Lalji. The plaintiff, Prag Das, sues his surviving brother Hori Kishn and 

• Regular Appeal, No. <18 of 1877, from a decree of Maulvi Farid-ud-din Ahmad, 
Subordinate Judge of Mirzapui, dated the 8th December 1876. 


886 





HABI KISHN &0. [1877] 


IX.R. 1 All. 504 


Gopal Dai, the widow, to establish his right and to recover possession of half 
Lalji’s property, on the averment that the three brothers held separate [504] 
property, and that the widow had colluded with Hari Kishn and allowed him 
to take possession in his own right of all the property of the deceased by which 
act she had forfeited her interest. Hari Kishn pleaded that he is the heir of 
the deceased, as deceased and he had lived in union. He allows that a partition 
had taken place at their father's death, but it was only plaintiff’s share which 
was divided off, and the widow supports him in his allegation that ho and 
deceased Imd lived in union, and avers that no alteration has taken place in the 
nature of the possession exercised on the iiroperty since Lalji’s death, and adds 
that Hari Kishn’s son was considered to be his heir by deceased, but she 
makes no specific mention of any title as heir by adoption to deceased. The 
Subordinate Judge found that the deceased held a separate estate and that in 
consequence his widow, Gopal Dai, is his heir, and that no act has been shown 
on her part to divest her of the estate and give i)lainti£f, the reversioner, 
impaediate possession. It ap])ear8 that at the death of Lalji there wore 
disputes as to the succession, and Hari Kishn obtained mutation of names of 
the whole estate in his favour and possession also, but the Subordinate Judge 
seems to think that he had only formal possession, that there has been nothing 
done by the widow injurious to his reversionary interest, and that this is not 
the time to decide on any right in future to which the plaintiff may become 
entitled, and ho dismisses the suit. 

The pleas in appeal on the plaintiff's part amount to this, that on the facts 
proved the plaintiff is entitled to a decree for the whole claim, and at any rate 
that his reversionary right in the property should have been protectctl by giving 
him a declaration of it, and by restraining the defendant from dealing with the 
property in a manner injurious to the plaintiff’s titla 

The re8i)ondents have filed objections under s. 348 to the finding that the 
deceased held a separate estate. It will be convenient first to dispose of their 
objections, and on this point we agree with the Subordinate Judge. There is 
ample evidence that the shares of all three brothers wore separated fi'om oacli 
other after their father’s death. The evidence alluded to by the Subordinate 
Judge appears to us conclusive on the point. There are admissions by the brothers 
of division, proceedings such as mutation of names in the revenue records 
only consistent with the fact that such division [605] liad taken place, and 
separate bankers’ accounts, and separate dealings with the property, all pointing 
to a division of Lalji’s estate from both his brothers. On the other side all 
that the respondents’ evidence necessarily shows is commensality between 
Lalji and Hari Kishn ; while some of their witnesses admit ignorance as to 
their monetary transactions. There is no doubt that there was a partition 
effected at Ram Din's death, and there is no evidence of any re-union, nor 
indeed is re-union alleged. 

With reference to the plaintiff’s appeal, looking to the facts and allegations 
of the respondents, it seems clear that Hari Kishn asserted his own title as 
heir of Lalji, and that he was supported in doing so by the widow, who recog¬ 
nized him as the heir, and that he has obtained ])ossession of tlie estate ; and 
it does not appear that this is a more formal possession but one which has given 
him the exercise of all the rights of an owner. Anything short of this is opposed 
to the allegations of the widow, who distinctly states in her written statement 
that Hari Kishn is in undivided possession of all the property in the same 
manner as he was in conjunction with her husband, and that there has been 
no change or alteration whatever since her husband’s death ; all this amounts 
to a possession as owner and one that would count adversely to the widow. 
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However, acceptin}? such to be tho case, the act of the widow divestinR 
herself of her interest in tho estate in favour of Hari Kishn will not operate as 
a forfeiture, so as to bring in the reversiontiry heirs. Hari Kishn’s possession 
cannot on this ground be interfered with while she lives, and no other ground 
for interference has been alleged or made out, and therefore tlie claim fails and 
has been properly dismissed, for it is one asking for a declaration of a present 
riglit and possession in the property, nor can the Court declare that plaintiff 
will have a riglit of succession after the widow’s death, but we may say that 
any reversionary rights which he may lieroaftor succeed in establishing are not 
afl'etsted by tho widow’s divesting herself of her interest in Hari Kishn’s favour. 
We affirm the decree of the lower Court and dismiss the appeal. Each party 
will pay their own costs of this appeal. 

Appeal dismissed. 


NOTES. 

fifiv the .TudgiiR'iit of UHASMY.\M AYYANGAU, J.. in (l‘JO‘2) 26 Mad. 148, where^lie 
ofloct of iilicuiitioii by a Hindu widow is fully discussed.] 


[506] APPELLATE CIVIL. 


2'lic :ilst November, lH7t. 

Pkksent ; 

MH. .IL'STICK PliAHSOX AND Mli. JUSTICE OlDEIELD. 


Tuulik-un-Nissa.Plaintiff’ 

rersHS 

Ghulain Kamhar.Defendant." 


Muhammadan Lair — Doircr. 

Under Muhaminadiin law, when on inari'iiigr it is not spccilind whether a wife’s dower is 
prompt or deferred, the nature of the dower is not to be determined with retcreiico to custom, 
but a portion of it must be eonsidcied promiit. 'J'hc amount to be considered prompt must 
be determined with reference to the prisition of the wife and tho amount of the dower, what 
is customary being at the same time taken into consideration. Kidnn Mazhnr Husain 
(I. L. B., 1 All. p. 48.8) followed. 

This was a suit to recover Rs. 25,000 out of Rs. 51,000 due to tho plaintiff’ as 
dower, the suit being based on Muhammadan law. The plaintiff’ stated in her 
plaint that according to that law her dower must be considered prompt, because 
at tho time of marriage it was not specified that the dower was deferred dower. 
Tho defendant alleged that for that reason it could not, under Muhammadan 
law, 1)0 considered prompt, that, under that law, wliore it was not siiociiied 
whether dower was jirompt or deferred, it was necessary to refer to custom to 
determine whether it should be considered prompt or deferred, and that 
according to tho custom obtaining in such a case in Budaun, where the parties 
to the .suit resided, tlie dower must be consicloretl defeiTed dower. The Court 
of First Instance held that, in the absence of any specification whether the dower 
was prompt or deferred, it was necessary to refer to custom to determine the 

* Ikigular Aptmal, Ko. 44 of 1877, from a decree of Haulvi Abdul Majid Kban, 
Subordinate Judge of Shahjahanpur, dat^ tho Int September 1876. 
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nature of the dower, and that, according to the custom obtaining in such oases 
in Budaun, the dowen must be considered deferred dower, and dismissed the 
plaintiff's suit. 

The plaintiff appealed to the High Court contending that, under Muham¬ 
madan law, where at the time of marriage it was not 8i>ecified whether dower 
was prompt or deferred, it must be considered prompt, that the custom on 
which the lower Court relied was opposed to this law and could not therefore 
be recognised, and that such custom was not proved by the evidence on record. 

Mr, Mahmood and Maulvi Obeidul liahman, for the Appellant. 

[507] Munshi Ilannvmn Fmsad and Shah Asad Alt, for tlie Bespondent. 

The Judgment of the High Court was delivered by 

Oldfield, J. —This is a claim to recover Bs. 2.'),0()() as promj)t dower. It 
is not disputed that the amount of dower stipulated for at marriage was 
Bs. 51,000, and it is admitted that it was not specified at the time W'hother 
tlie dower was prompt or deferred. The plaintiff contends that, under such 
circumstances, the entire amount is exigible as prompt dower on demand, 
though she only claims in this suit a x)ortion. The defendant contends that in 
such a case tl>e custom of the place should he referred to, and by the custom of 
Budaun the entire dower is to be considered as deferred. The lower Court 
has dismissed the claim, with reference to what it holds to bo the custom. It 
considers that when there has been no sjiecification of dower, the law requires 
that a reference should bo made to custom to determine not only the propor¬ 
tion of the dower which shall be considered to bo (irompt, but whether any at 
all shall be so considered, and it bolds tliat in Budaun it is the custom to 
consider the whole as deferred. This judgment cannot be supported. The 
law on the point is that stated in Baillio’s Digest from the Fatawa Kazeo 
Khan, which has been followed by this Court in recent decisions— Eidtm v. 
Mazhtir Husain (I. L. K. i All., p. 483); Ilabib-un-Nissa\. Nizavi-ud-din,decided 
tho Slst July 1877 (unreported). When nothing has been said as to the 
character of dower, the Court may determine tlie amount to be considered 
prompt with reference to the jiosition of the w'oman and tho amount of tho 
dower named in the contract, taking into consideration at tho same time what is 
customary. The reference to custom appears to be in respect of the propor¬ 
tion to be held as-prompt, and it docs not appear to have been contemplated 
to refer to custom to decide wliether or not the entire dower should be deferred. 
Wo have been shown a translation of an extract from Jami-ur-Bunmz, a 
commentary on Mukhtasar Vakaya, w’hicli will, however, bear another 
construction. However this may be, wo do not concur with the Subordinate 
Judge.in holding that any custom is proved by which the entire dower is 
considered deferred. (After considering tho evidence as to tho custom the 
judgment proceeded [d08] as follows): —We hold that neither by law or custom is 
the plaintiff dobaiTod from obtaining pronqit dowor, and wo consider Bs. 17,000, 
or ono-third of the total dowor, a reasonable sum to award. We reverse the 
decree of the lower Court and decree accordingly with all costs. 

Apjjcat allotvcd. 


NOTES. 

iSee 1 All. 488 and (1011) 33 All. 291.] 
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IMAM ALI &C. V. DASAUNDHI BAM [1877] 


[1 AH. 808] 

APPELLATE CIVIL. 


The liUnd November, 1677. 

Present: 

Sir Robert Stuart, Kt., Chief .Tustice, and 
Mb. Justice Oldfield. 

Imain Ali and others.Decree-holders 

versm 

Dasaundhi Ram.Judgment-debtor. 

Execution of decree—Special appeal—Einal decree of Appellate Court ”— 

Limitation—Act IX of 1871 (Indian Limitation Act), sch, ii, art. 167. 

The Munsif gave the plahitlifs in a suit for possession of laud and for mesne profits a 
decree for possession but dismissed the claim for mesne profits. An appeal was preferred 
to the Judge, who affirmed the decree for possession and remanded the case to the Munsif, 
under s. 351 of Act VIII of 185'J, to determine the mesne profits due to the plaintiffs. The 
Munsif gave the plaintiffs a decree for certain me.sne profits. Subsequently a special appeal 
was preferred to the High Court against the Judge's decree. While this was pending an 
appeal was preferred to the .ludgo against the decree of the Munsif for mesne profits, and 
on the 7th June 1873, the plaintiff again obtained a decree for mesne profits. Finally, on 
the 6th March 1874, the High Court modified the Judge’s decree for possession but did not 
interfere with the order of remand. Held, on the plaintiffs applying for execution of the 
Judge’s decree, dated the 7th June 1873, that the limitation for the execution of such decree 
ran not from the date of such decree hut from the date of the High Court’s decree, which was 
“ The filial decree of the Apptdlate Court,” and the only ‘‘ final decree,” within the moaning 
of art. 167, sch. ii of .Act IX of 1871. 

This was an application for tlie execution of a decree of a District Court, 
dated tho 7tli Juno 1H73. The facts of the case arc sufficiently stated in the 
judgment of the High Court to which the decree-holders appealed against the 
order of tho Judge, affirming tho order of the Munsif, which decided that 
execution of tho decree was barred by limitation. 

The decree-liolders a])pealed to tlio High Court on the ground that 
limitation began to run from the date of tho decree of tho High [509] Court, 
dated the 6th March 1874, and not from the date of tho decree of which 
execution was sought. 

Babu Barodha Pranad, for tho Appellants. 

Munshi Ilanuman PrasoA, for the Respondent. 

Tho High Court doliverod the following 

Judgment:—The question before us is whether tho appellant’s decree is 
incapable of execution by limitation. He sued in tho Munsif’s Court for 
possession of certain land and to recover damages. The Munsif decreed 
possession but dismissed the claim for damages. An appeal was preferred to the 
Judge, who (28th February 1873), affirmed tho decree giving possession and 
remanded tho case, under s. 351 of Act VIII of 1859, for adjudication as to the 

* MiscellanouuH SpociaJ Appeal, No. 62 of 1877, from an order of H. M. Ghaso, Esq., 
Judge of Sahuriinpur, datcid tho 18th May 1877, affirming an order of Maulvi Mohammad 
Imdad Ali, Munsif of Saharanpur, dated tho 24tb March ^77. 
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amount of damages due. An appeal was preferred from the Judge’s decision to 
the High Court on the 23rd May 1873, and was pending till 6th March 1874, 
when the decision as to possession was modified and the Court did not inter- 
f fere with the order of remand mode by the Judge. In the meantime the 
Munsif on the 25th April 1873, decreed damages, and an appeal was preferred 
to the Judge who decided it on the 7th June 1873. It will be seen that the 
Judge’s order is prior to the date of the High Court’s decision in the appeal 
before them. Api)ellant now takes out execution of the Judge’s decree of the 
7th June 1873. If the three years’ limitation is to run from the former date, 
the application is barred, and this is the view taken by the lower Courts. But 
this view is erroneous. Whore there has been an appeal, the limitation will 
run from the date of the final decree of the Appellate Court. We hold this to 
bo the decree of the High Court and not that of tiie Judge, the 7th June 1873 ; 
the former was passed after the Judge’s decree of the 7th June 1873, and must 
be held to be the final decree of tlie Appellate Court and to have finally deter¬ 
mined tlie entire claim. The lower Courts seem to consider tiiat there may 
be several final decrees of an Appellate Court in one and the same case, giving 
separate periods of limitation for separate portions of a claim in one and the 
same suit, and they refer to the Iligli Court’s decree as final on the point of 
possession and so affording a period of limitation for that i)ortion, and the 
Judge’s decree as final on tlie point of damages and [510] affording another 
period of limitation for that portion of the claim, hut tliis view is erroneous, 
both decrees cannot be final within the moaning of the limitation law. We 
reverse the order of the lower Court and remand the case for execution in due 
course. Costs to abide the result. 

Cause remanded. 


NOTES. 

{,Sep thfl comments of Mitra in his Limitation, Vol. II (1!)11), p. 1269.] 


[1 AH. 510] 

APPELLATE CIVIL. 

TJic 22nd November, 1H77. 

Present: 

Mr. .Tustice Pearson, anj) Mr. Justice Turner. 


Lachman Bibi and another.Decree-holders 

versus 

Patni Earn and another.Judgment-debtors.’’ 

Decree made in favour of a firm in name of agent—Applications for 
execution made by agent other than agent named in the decree — 

Effect of such applications to keep the decree, in force — 

Limitation—Act JX of 1871 (Indian Limitation 
Act), sch. a, art. 167. 

A decree was passed in favour of a firm in the name of an agent of the firm. The second 
and subsequent applications for execution were made by an agont of the firm other than the 

* Miscellaneous Special Appeal, No. 66 of 1877, from an order of .J. W. Power, Esq., 
Judge of Ghazipur, dated the 4th August 1877, reversing an order of Maulvi Zain-uI-Abdin, 
Subordinate Judge of Ghazipur, dated the 3rd July 1877. 
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agent named in the docrtw. Certain persona, alleging that they were the proprietors of the 
firm, applied for execution of the decree. The application was refused on the ground that the 
proceedings in execution taken liy the last-mentioned agent wore invalid, and execution of the 
decree was therefore barn-d by limitation. Ifefd that such proceedings, however irregular,| 
wore not invalid. 

This was an ai)])lication for execution of a money-decree dated the 10th May 
1870. This decree was passed ex parte in the name of Kishn Lai, described as 
the agent of the firm of Megli Raj Harbilas. On the date it was passed appli¬ 
cation for execution was made l)y Kishn Lai. A second aijplication was mode 
on the Bill December 1871, by one Mohan Lai, who had succeeded Kishn Lai 
as agent of the firm of Megh Raj Harbilas. A tliird and fourth was made by 
the same jjerson on the 30th May 1872, and the 13th Ajn’il 1875, respectively. 
The present application was made on tlie 15th February 1877, by Lachman 
Bibi and Katu Bibi alleging themselves to be the proprietors of the^lirm 
of Megh Raj and Harbilas the decree-liolders. The judgment-debtors objected 
to the execution of the decree on the ground, among otlier grounds, 
that the former api)lications for execution made by Mohan [511] Lai were 
insufficient to keei) the decree in force, as he was not the decree-liolder, and 
execution of the decree W'as tlierefore ban-ed by limitation. The Subordinate 
Judge disallowed this objection. On appeal by the judgment-debtors it was 
allowed by the Judge, w'ho observed as follows : “ The application made to 
the Court on the 8th Decemlier 1871 was not made by the decree-holder then 
on the record, viz., Kishn Lai, but by anc^tlier person. It was therefore not 
a petition to execute the decree, and, as all the other applications for execution 
wore made by persons other than the decree-holder, execution of the decree 
must be considered barred.” 

Lachman Bibi and Katu Bibi appealed to the Higli Court, contending tliat 
the Judge ei-red in holding that Kishn Lai was himself the decree-holder, that 
the decree itself showed that it belonged to the firm of which the appellants 
were proprietors, tliat proceedings in execution of the decree were taken by the 
apiiellants from time to time in the name of their agent for tlie time being, and 
there was no reason in law why they should not take out execution and 
execution was not barred by limitation. 

Munshi Hanuman Prasad, for the Api)ellant. 

The Senior Govennnont Plesuler (Lala Juala Prasad) and Pandit JJisham- 
hhar Nath, for the Respondent. 

The JudAment of the High Court was delivered by 

Turner, J. —Owing to an error in procedure the decree was passed in the 
name of Kishn Lai, described as the agent of the firm of Megh Raj Harbilas, 
hut it was then, as on subsequent occasions and is now, admitted that it was 
passed in favour of tlie firm of which the appellants assert tliey are and were 
the owners. The second and subsequent applications for execution, with the 
exception of tlie one now before the Court, were taken out by Mohan Lai, who 
succeeded Kishn Lai as the gomashta of the firm. However irregular the 
proceedings have been, we are not prepared to hold they are invalid. We 
must set aside the oixler of tlie Judge, disallowing the application as barred by 
limitation, and remand the case for the decision of the other pleas raised. Costs 
of this api)eal will abide and follow the result. 

Cause remanded. 


NOTES. 

[ The agent’s action was held insufficient in (1903) 20 All. 19; 23 A. W. N. 172. See 
also (1912) P. B. 118.] 

■ . . . • 
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[812] FULL BENCH. 

Tile 14th August, 1877. 

PBESKNT; 

Siu Eojjebt STUAJtT, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Turner, Mr. Justice Krankie, and 
Mr. Justice Oldfield. 

Bhikhan Khan and another.....Plaintiffs 

versus 

Batan Kuar.Defendant.’’' 

Act XVllI of 1873 (North-Western Provinces' llent Act), ss. 31, 34, 35, 03, 
iiOU, 207—Act XIX of 1873 (North-Western Provinces' Land 
Revenue Act), s. 3, cl. 8 — .Co-sharer- Lamhardar — 

Suit for Profits—Jurisdiction -Civil Court—Revenue Court — 

Profits v'hcn due .— Liinitulion. 

Jft'Id, I)y th(! Division B<‘n(ih, followiiif; tlio ruling t)f the majority of the Full Bench in 
Ashraf-un nissa v. Uinrtm Jjeijnvi 1 that a suit by a co-sharer in an undivided mahal 
against the heir of a deceased lainlnirdar for his share of iirofits collected by the hunbardar 
before his death is a suit cognizable not l>y a Civil Court but by a Court of Revenue. 

Per STUART, (’.J.—Observations on the application of ss. HOO and ‘207 of Act XVITT of 

1873. 

Held, by the majority of the Pull Bench, tliat the share of a co-sharc‘r in an undivided 
niuhal of the profits of the mahal for any agricultural year arc due to him from the liiiubaiilar 
as soon as, after the payment of (iovcrnmenl revenue and [513] village-expenses, there is a 
divisible surplus in the hands of the lamhardar, unlc-ss In agreement or custom a date is fixed 
for taking the accounts and dividing the profits, in whicdi case any divisible surplus which may' 
have accrued prior to that dati' is due on that date, and the divisibli' profits in respect of any 
arrears which may be collected after tliat date ar»' due when they reach the Hands of the 
lamhardar or his agent. 

Held, j)er STUART, C.J., and Sl’ANKIU, ,J.—Tbit where by agreement or custom there 
is no dati. fixed for dividing such profits, the share of a co-sharer becomes due on the List day 
of the agricultural year as fixed by Acts XVITT and XIX of 1873. 

* Special Appeal, No. I'iVi of 187.'), from a decree of (i. H. Liwr.mce, Es(|., Judge of 
Aligarh, dated the, ‘2nd September 187.5, aflinning a decree of'Maulvi Sami-ul l.ih Khan, 
Suljordinate .Judge of Aligarh, dated the 27th November 1874. 

t This is an unreported (aise which arose out of a reference to the High Court under 
8. 205 of Act XVllI of 1873. The suit was one by a co-shai’er in a mahal to recover the profits 
duo on hor share for the years 1‘27'J and ]'280 fasli, from the heir of the hunbardar who made 
the collections for those years and subsequent]v died. Jt was instituted under s. 93 cl (A) 
Act XVm of 1873. ' w. 

The reference was iiuide in view of the case of Mata Deen v. Chundee Deen, H. C. R., 
N.-W. F., 1870, p. 54, and of Mata then Doebeyw rhumlee Deen Hoobey, 11. U. R.,N.-W 1* ' 

1874, p. 118). ♦ . . .. 

The Divisional Court (TUIINRR and SPANKIR, .7J.), before which the reference canto, 
referred it to the Full Bench, the order of reference being as follows : — 

It appears to us, and indeed has been held by us on former ocoasums, that—(a) the heir of 
a deceased lamhardar succeeds to the cause of action and must sue in the Revenue Court; 
(b) the heir of a deceased lamhardar is liable for debts of the deceased if ho has inherited 
assets, and therefore the suit is not a suit for profits, although incidentally the amount of the 
share of the profits claimed must bo detenuined. As our views on the first question are 
opposed to a recent decision, wo roier this reference to a Full Bench for disposal. « 


1 ALL.--50 
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This was a suit for a share of the profits of a mahal for 1278 fasli, 
instituted in the Court of the Subordinate Judge on the 29th June 1874. The 
plaintifis, who were co-sharers in the mahal, alleged that the profits for that 
year had been collected by Bulaki Das, a oo-sharer and lambardar, that their 
share of tliese profits became due and payable on the 1st July 1871, but had 
not been paid to them, and they sued the widow of Bulaki Das, who was his 
heir and in jjossession of his estate, for the share. The defendant set up as a 
defence, among other matters, that the suit was, under s. 93 of Act XVIII of 
1873, cognizable by a Court of Bovenue, and that, as the profits for the year 
1278 fasli became due, noton the [314] 1st July 1871, hut on the 3rd June 
1871, when that agricultural year ended, the suit was barred by limitation, 
not having been brought within three years from the latter date. The Court 
of First Instance liold that the suit was cognizable by a Civil Court, but 
dismissed it on the ground that it was barred by limitation, not having been 
instituted within three years from the 3rd of June 1871, tlie end of 1278 fasli,’’^ 
or setting that date aside and considering that that year ended on the 
Ifith June 1871, the last day of payment of the last instalment of Government 
revenue, within throe years of such latter date. Tlie plaintiffs appealed, 

Peabson, Tuunek, Spankie, and OnDKlELD, JJ., concurred in the following 
opinion:— 

When the cau'w of action survives, the nature of a suit is not changed by reason that the 
plaintiff or defendant is not the person to or against vrhom the cause of action has accrued but 
his legal representative ; and this being so, it would seem to follow that, where a special Ck>urt 
has boon constituted for the trial of suits of a {xirtioular nature, the Court has cognizance of 
suits of that nature, whether they l>e brought against the person to or against whom the 
cause of action accrued or his legal representative. 

Thus, in the case out of which this reference has arisen, if the suit has been brought 
against the defendant as the legal representative of the deceased, it cannot bo argued that, 
except in the circuinstancc that the representative is sued instead of the deceased, there is any 
feature in the suit other than would have l>Gen present had the suit been brought in the 
lifetime of the deceased. 

The circumstance that a legal representative is substituted for one of the parties is an 
accident to rather than a property of the suit. Of course, when a legal representative appears 
us defendant, the decree cannot be executed against him personally, but only against the 
estiiite of the deceased. 

If, however, a claim be brought, not against the legal representative to obtain relief out 
of the estate of the deceased, but against an heir or stranger, on the ground that he has taken 
and converted to his own use assets of the deceased, and so rendered himself personally liable 
for the debts of the deceased, the suit is not a mere suit for profits, but a suit which differs 
in an essential point from the suit which would have been brought against the deceased had 
he survived ; a liability has been crcitited by the act of the heir or stranger attaching to such 
heir or stranger personally, and on that liability the right of suit is founded. If then a suit 
be brought against an heir or stranger, to recover from him personally a debt duo to the 
plaintiff in respect of his profits us co-sharer on the ground that the defendant has inter¬ 
meddled with the estate of the person who collected the profits, the suit lies, not in the 
Revenue, but in the Civil Court. 

STUABT, C. J.—I concur in the last case suggested in the above answer, but 1 cannot 
accept as law what is laid down in the first part of it ; and generally I remain of the opinion 
explained in my judgment in Mata Been Doobey v. ChMndee Been Boobey, in our Reports 
for lfi74, page 118. The heir of a deceased lambardar may succeed to the cause of action, or 
rather to the subject-matter of the cause of action, but it does not therefore follow that the 
heir can sue in the Revenue Court. That which is here called a cause of wtion is really 
a right to recover a portion of the deceased’s estate, and can only be svipd for in a Civil Court. 
Again, the circumstance that a legal representative is substituted for a deceased party nmv 
bo an accident rather than a property of the suit, but it is an accident, in my opinion, whicn 
determines the forum where the suit may be prosecuted to decree. 

I have only to add that Act XVIII of 1878 docs not affect the question submitted to us, 
the principle, so far as the legal position of the heir is concerned, being the same as under 
Act XIV of 1863. 

'According to the official calendar the year 1278^fasli did not end till the 28th. 
September 1871. 
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contending that the suit was governed by art. 118, soh. ii, Act IX of 1871, and 
the period of limitation was consequently six years. The lower Appellate Court, 
without deciding whether the suit was cognizable by a Civil Court or a Revenue 
Court, held that the period of limitation applicable to it was that prescribed in 
s. 94 of Act XVIII of 1873, viz., three years, and that it was barred by 
limitation not having been instituted within three years from the last day of 
Jait 1278 fasli, that is to say, the 3rd of June 1871. 

The plaintiffs appealed to the High Court, contending that the suit being 
cognizable by a Civil Court, the period of limitation applicable to it was that 
laid down in art. 118, sch. ii of Act IX of 1871, and not that in s. 94 of Act 
XVIII of 1873, and that even if the period of limitation applicable was three 
years and such ijeriod was computed from the end of 1278 fasli, that year did 
not end on the 3rd June 1871, but on the 30th June 1871, and the suit was 
within time. The reajwndent objected, under s. 348 of Act VIII of 1859, that 
the suit was cognizable by a Court of Revenue. 

Stuart, C.J., and Pearson, J., before whom tlie appeal came on for 
hearing, referred to a Full Bench the question how the day on which the 
profits are due to, and claimable l)y, co-shaiers in a mahal, is to be ascertained. 

The Orders of reference were as follows ;— 

Pearsoilt J. —A recent ruling of the Full Bench of this Court [see p. 512, 
note U)] has declared a suit of tlie nature of the present to be cognizable by 
[B15] the Revenue and not by the Civil Courts. We must therefore, in 
pursuance of that ruling, admit the validity of the objection urged by the 
respondent, under s. 348 of Act VIII of 1859, to the extent tiiat the Subordinate 
Judge was incompetent to take cognizance of the suit. The lower A])pollato 
Court was, however, warranted in disposing of the apireal preferred to it by the 
provision of s, 207 of the new Rent Act, and, under that or the following section, 
we are also bound to deal with the appeal before us. The first plea fails in 
reference to the ruling above mentioned. 

The question raised by tlie second plea next iwesents itself for considera¬ 
tion. By s. 94 of the Act above mentioned a suit for a share of the profits of a 
mahal must be brought within three years from the day on which the share 
became due. But the law does not fix the day on which the share becomes 
due. It may be fair and reasonable to hold tliat it becomes duo on tlie last 
day of Jait of the fasli year, but it would be not loss fair and reasonable to 
hold the last day of the agricultural year, as defined in Act XTX of 1873, to ho 
the day from which the period of limitation should run. Again, it might be 
held that when by agreement or by custom a pai’ticular day had been fixed for 
the distribution of profits in any mahal, or for a settlement of accounts, the 
time should run from such day. But whore no such day has been fixed by 
agreement or custom, there would still be room for doubt. I would refer the 
question how the day on which the profits are duo to, and claimable by, 
co-sharers in a mahal is to bo ascertained, to a Full Bench. 

Stuart, C.J. —The ruling of the Full Bench referred to by Mr. Justice 
PB ARSON was strongly dissented from and is still strongly dissented from by me 
as matter of law. But if not only in this suit but in all other similar cases I 
am absolutely bound by that ruling, then of course I must hold that the 
respondent’s objection is well founded, and it was taken in tlie Court of First 
Instance, s. 207 of the Rent Act therefore strictly ai)plie8. 

That section is in the following terms:—“ If in any such suit such 
objection was taken in the Court of First Instance, but the Appellate Court has 
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before it all the materials necessary for the determination of the suit, it shall 
disijose of the aj))>eal as if the suit liad been instituted in the right Court,” 
The nature of the suit [316] here referred to and the objection are described 
in s. 206, wliicli is as follows :—” In all suits instituted in any Civil or Bevenue 
Court, in whicli an ai)])eal lies to the District Judge or High Court, an 
objection that the suit was instituted in the wrong Court shall not bo 
ontertaini'd !)>• the .Appellate Court, unless such objection was taken in the 
Court of First Instance, hut the Appellate Court shall disiiose of the aj)ijeal as 
if the suit had l>een instituted in the right Court." It thus api)ear8 that “ the 
suit ” and ” the objection ” are the same in both sections, but the manner in 
wliich the objection is to be treated is very different. Section 206 applies, by 
implication, where the objection had not been taken in the Court of First 
Instance, and goes on to provide that the objection shall not be entertained, 

shall not be looked at, shall not be taken cognizance of, or in any way 
noticed, hut shall be altogether disregarded, and the ai)i)eal shall ])rocoed as if 
the objection had never been taken at all; and, therefore, where, as in the 
present case, the suit had been instituted in the Civil Court, that Court shall 
lie deemed the right Court, that is s. 206. Section 207, as 1 have stated, applies 
where the objection has been taken in the Coui’t of First Instance, and where, 
by implication, the objection has been entertained and allowed, and it goes on 
to ]irovide for the case wliere the Appellate Coni’t has before it all the materials 
necessary for the determinatif>n of the suit, in which ease the .\ppellato Court 
” shall dis])ose of the ai)i)eal as if the suit had boon instituted in llie right 
Court," which, in tlie present case, must he understood to he the Revenue Couit, 
and of course according to revenue law. That being so, the limitation of throe 
years lU'oscrihed h\ s. 94 of the Rent Act of course governs. But I share the 
doubt and difficulty expressed by Mr. Justice Pkarson respecting the date from 
which the limitation is to i-un. On this subject I concur in the reference to 
the Full Bench jjroposcd by Mi‘. Justice PKARSON. 

Pandits Uishavibhar Nath and AjiaJhia Nath, for the .\p])ollants. 

Munshis Haniiman Prasad and Snkh Ham, for the Respondent. 

The Full Bench delivered tlie followitig Judgments 

Peapson (Turner an<i OIjDFIKLD, J.I., coiicurriiiy).- - The lamhardur 
collecting rents on account of himself and the other co-[6173sharei’s in a 
revenue-paying mahal is entitled to apply tlie collections, firstly, to the ))aymont 
of Government x'evenuo and village-oxjxenses, and tlien, after deducting what {if 
anything) is due to himself as haq lamhardari, is hound to divide surplus 
collections among the several co-sharers in i)roi)ortion to their shares. Ordi¬ 
narily then ixrofits are duo as soon as there is a divisible suqJus in the hands of 
the larahardar. But it not unfrofjueutly liappens that by agj'eenient or custom 
a date is fixed for taking the accounts and dividing the profits, in this case 
any divisible suridus which may have accrued prior to that date is due on the 
date so fixed, and the divisible profits in respect of any arrears which may bo 
collected after that date are due at the time they roach the hands of the 
lambardar or his agent. 

Spankie> J. —The share, it appears to me, becomes due at the end of the 
agricultural year, when the rents have been collected and the Government 
revenue has been jxaid. The village-accounts should then be made uj). Probably 
custom or agreement between the shareholders regulates the practice. A Court 
dealing with a question of this nature should ascertain whether there is any 
custotn or agreement iMJtwoen the shareholders to which it might refer for the 
determination of the date from which limitation should run. Where there is 
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no custom or agrooment, the safest guide would be the end of the agricultural 
year, as defined in cl. 8, s. 3 of Act XIX of 1873, that is to say, the thirtieth 
day of June. This also is the date fixed in the Bent Act as the day upon 
which the agricultural year expires —vide ss. 31, 34, and 36 of Act XVIII of 
1873. It may be said that the lainbardar may not have been able to collect 
the rents and that there are no i)rofits to distribute, or that each share is less 
than the shareholder is ordinarily entitled to receive. In such a case the share 
would still be due at the close of the agricultural year on the assumption that 
the rents .have boon collected, and it would be for the lambardar to show that 
there were no profits, and that he had exercised all due diligence as lamhardar 
and trustee for the sharers in collecting the rents and income of the estate. 
So in all disputes between co-sharers, whatever might bo the nature of the 
defence, the shax’e woxild become due at the expiration of the agricultural year. 
I would, therefore, say that where no custom is found to exist regulating the 
practice, or whore there is no agree- [518] memt between the shareholders on 
the point, the share becomes duo on the 30th Juno in each year. 

Stuart, C. J. —1 concur substantially in the oinnion of Mr. Justice SPANKIE. 
I obseive in the case that was before Mr. Justice TuliNKli and myself in April 
of last year, Girdhari Lai v. Lahori (unreported), Special Ajxpoal No. 1336 of 
1875, in which we made a remand, we expressed the oixinion that the limitation 
of throe years I'an “ from the date when the ])rofits became payable,” or other¬ 
wise, as we go on to o.xplain, “ in the absence of any custom or agreement to 
tbe. contrary, profits become due from the time when they reach the lambardar’s 
hands,” which I suppose must be taken to be at tiio end of the agricultural 
year, that is, in this case, on the 30th of June of each year. But it might be 
well to enquire whether there is any custom or agreemerd on the subject in the 
district of Aligarh, whore the property boro in suit is situated. 


NOTES. 

[SUIT BY HEIR OF SHARER - 

llovoiiio (Courts have jurisdicti«>n (lfl82) 4 All. 411!: e-iTliisiirlti (18U‘.i) 14 All. .381 ; 
contra see (1883) 5 All. 4.38.3 
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FULL BENCH. 


The 3rd December, 1877. 

Present: 

Siii KcJbEiiT Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, and Mr. Justice Spankie. 


Altaf Ali.Judgment-debtor 

versus 

Lttlji Mai and another.Decree-holders.'''' 


Trespass on land — Mesne, profits. 

Held, h}' the majority of the Full Bench, that a trespasser on the land of another should, 
in estimating the mesne profits which the owner of the land is entitled to recover from him, 
l)C allowed such costs of collecting the rents of the land as are ordinarily incurred by the 
owner, where such trespasser has entered or continued on the land in the exorci'^c of a bond 
fulb claim of right, but where he has entered or coutinuod on the land without anv bond fide 
belief that he was untitled so to dp, the Court may rcfu.se to allow such costs, althou^ ho 
may still claim all nece.ssary payments, such as Government revenue or ground-rent. 

I'er Stuart, C J .—whethcjr such trespasser is a trespasser bond fide or not, ho should bo 
allowed such costs. 

This was an application to recover in execution of a decree the mesne 
profits of certain villages accruing between the date of the decree and the date 
on which possession of ti\o villages was obtain- [919] ed under the decree by the 
decree-holders. The judgment-debtor pleaded, among other matters, that the 
expenses of collecting the rents should be deducted from the sum claimed by 
the decree-holders. The Court of First Instance refused to make this deduc¬ 
tion on the ground that the judgment-debtor had been in wrongful possession 
of the villages. 

The judgment-debtor appealed to the High Court against the order of the 
Court of First Instance allowing execution of the decree, contending, among 
other things, that the expenses of collection should he allowed to him. 

Stuart, C.J., and Pearson, J., before whom the appeal came on for hear¬ 
ing, referred the case to a Full Bench, the order of reference being as 
follows:— 

In reference to the second plea in appeal, we observe that the lower 
Court, in refusing to allow the api)ellant to charge the estate with the expenses 
of collection in any 8hai)e has relied on the precedent of the 29th November 
1862, No. 780 (S. D. A., N.-W. P., 1862, vol. ii, 246), which, however, only follow¬ 
ed the ruling in an earlier case, No. 271 of 1864, decided on the 28th January 
1856 by Begbie, Harington and M. Smith, JJ„ to the effect that a commis¬ 
sion on such an account can only be allowed when the possession of the party 
claiming the same was not wrongful (S. D. A., N.-W. P., 1856, p. 49). No subse¬ 
quent ruling of this Court to the contrary has been brought to our notice. But 

* Miocollaueous Regular Appeal, No. 52 of 1876, from an ordor of Rai Bakhtawar Singh, 
Subordinate Judge of Bareilly, dated the tod August 1876^ 
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it would appear from the decisions of the Calcutta High Court, dated the 24th 
January 1867, in case No. 876 of 1866 (7 W. B., 78)—dated the 6th March 1867, 
in case No. 875 of 1866 (7 W. R., 230)—and the 8th April 1868, in case No. 621 
of 1867 (9 W. R., 457), that a different principle is adopted by that Court, and 
that it is held equitable and reasonable to allow the charges of collection to be 
defrayed out of the mesne profits of an estate, even when the expenditure has 
been made by a person wrongfully in possession, on the ground that the right¬ 
ful owner, had he been in possession, would liave had to bear them. We ask 
the Full Bench to consider and determine which of the two views is the 
sounder and more correct. 

Mr. Gonlan and Mir Zahur Husain for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath lianarji) and Pandit 
Bishambhar Nath for the Resi^ondents. 

[520] The following Judgments were delivered by the Full Bench :— 

Stuart, C.J. —It appears to me tliat the Calcutta rulings referred to in the 
order of reference expound the law correctly. 

The Subordinate Judge says that the defendant hold possession of the 
villages without any reason or right, and ho therefore concludes that he is not 
entitled to any collection-fee or village-expenses ; but in this view he is clearly 
mistaken, not only on the authority of those Calcutta rulings, but on the prin¬ 
ciple that any claim such as is made against the defendant liere must be 
founded on wrong towards the plaintiff (Addison on Torts, p. 11); and the 
plaintiff can show no such wrong by the fact that the defendant, although 
wrongfully in possession, had merely made payments which the plaintiff himself, 
or any other owner, would have had to meet. A recent decision of the Calcutta 
Court (Kemp and Pontifex, JJ.) (I. L. R., Cal., 406) appears to recognise the 
same principle, where it was held that no suit for damages as between joint 
owners on undivided estates will lie in consequence of the sale of the whole 
estate through the default of one or more of such owners in paying their shares 
of the Government revenue, the meaning of which ruling appearing to be that 
no wrong can be pleaded in such a case as the present by the defendant, whether 
a Iwnd fide trespasser or not, paying the Government revenue, for that must be 
paid as from the land, and no matter by whom, whether legally or merely 
ostensibly in possession. 

The English case of Woods. Mormoood (3 Q. B., 446) was an action for an 
injury to the plaintiff’s reversion in certain closes by making holes and excava¬ 
tions and getting coals, witli a count in trover for coals, and Baron Parke told 
the jury that “ if they thought that the defendant was not guilty of fraud or 
negligence, but acted fairly and honestly in the full belief that he had a right 
to do what he did, they might give the fair value of the coals, as if tlie coal¬ 
field had been purchased from the plaintiff.” In another English case. 
Doe V. Hare (2 C. and M., 145), referred to in Mayne on Damages, 
ed. 1856, p. 255, it was laid down that “ if the defendant has made 
any payment while in possession for which plaintiff would be liable, 
[821] as ground-rent, he is entitled to have it taken in reduction of damages." 
But the principle thus recognized appears to me to go further, and, I think, 
justifies me in holding that, whether the defendant is a trespasser bond fule or 
not, he is entitled as against the rightful owner to bo credited with all such 
payments in respect of the land as these collection-fees and other village- 
expenses. 

Peanon, (Turner and BpaNKIB, JJ., concurring). —When in the exercise 
of a bond fide claim of right a trespasser enters on and holds the property of 
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another, the owner is sufficiently compensated by receiving an amount eqmvalent 
to the net profits he would have himself received had he been in possession. In 
such a case tlien such costs of collection as are ordinarily incurred by the owner 
might fairly be allowed to the trespasser, as well as such sums as must of 
necessity lie paid, as, for instance, (iovernment revenue. But when the trespass 
is altogether tortious and malicious, in other words, when the trespasser has 
entered or continued on the property without any bond fide belief that he is 
entitled to do so, whore in defiance of the rights of another he has thrust 
hitnself into an estate, although he may still claim all necessary payments, such 
as Government revenue or ground-rent, it is not imperative on the Court, in 
estimating the damages, to allow the wrong-doer even such charges as would 
ordinarily, but voluntarily, he incurred liy an owner in possession, but the 
Court may refuse to sanction the deduction of such chai'ges —Wood v. Marewood 
(3 Q. B., 440). 


NOTES. 

[Trespasser when allowod charges of collec-tion, see (1001) iiS All. 252 ; (1900) 22 All. 
2(52 ; (1902) 24 All. aVO.] 
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.APPELLATE CIViL 


I'fip >}rd Decpmhor, 1887. 

PlllC.SENT : 

Mr. .lUSTICK Sl’ANKIE AND Mil. Jl'STICE OLDFIELD. 


Ahadi Begam.Defendant 

vcrftiiH 

Tnam Begam.Plaintiff. " 


Miihamviadnii Lam — Pre-emption. 

Under Mubamnuidan law, the legal lorms to be ob.scrved under that law by a person 
claiming a right of pre-emption may be observed on behalf of such person by an agent or 
manager of such person. 

[622] The right of pre-emption may be claimed after a sale, notwithstanding there, has 
been a refusal to purchase before the sale, where there has been no absolute surroiidcr or 
relinquishment of the right, and such refusal has been miule simply in consequence of a 
dispute as to the actual price of the property. 

This was a suit for ])re-emption in respect of a dwelling-house founded on the 
Muhammadan law of pre-emption hy vicinage. The ‘'talo.b-i-mau'ambat"ov 
immediate claim to the riglit of pre-emption, and the “Kt/ab-i-isMiad," or 
affirmation by witness, the forms to he observed, under the Muhammadan law, 
in asserting the right of pre-emption, having been made by the plaintiff’s 
husband on the jdaintiff’s behalf, the defendant, vendee, alleged that the 
requirements of that law had not been proi)erly fulfilled; she further alleged 
that she had purchased tlie property after the ]3laintiff had refused to purchase 
it. The Court of First Instance held th&t the " talah-i-mairnsabnt" and the 
lalab-i-ishhad” might, under Muhammadan law, be made by tlie agent of the 
person claiming the right of pre-emption, and that, as the right of pre-emption 

* Special Appisal, No. 785 of 1877, from a deoroo of B. F. Saunders, Esq., Judge of 
Parukhabad, dated the 19th April 1877, affirming a doorco of Maulvi Waiid Ali, Munsif of 
Kanmganj, dated the 6th March 1877. ' 
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accrued after and not before a, sale, the plaintiff’s refusal to purchase before 
the sale to the defendant did not affect her right of pre-emption and gave the 
plaintiff a decree, which on appeal by the defendant was affirmed. 

On special appeal by the defendant to the High Court it was again 
contended by her tliat the plaintiff had not fulfilled the requirements of the 
Muhammadan law, and that her refusal to purchase tlie property destroyed her 
right of pre-emption. 

Pandit AJmlhia Nath and Babu Ojjrokash Chandar, for the Appellant. 

Munahi Hanuman Prasad and Pandit Nnnd Lai, for tlie Eespondent. 

The Judgment of the Court, so far as it related to the above contention, 
was as follows :— 

Spankie, J. —The second plea, too, cannot be maintained. The first Court 
found on the evidence of five witnesses that, immediately on hearing of the sale, 
the plaintiff fulfilled the conditions of the Muhammadan law by immediately 
asserting her claim and by affirmation before witnesses. Tlie Judge affirmed this 
finding. The claim was made by the plaintiff ’s husband, Init notiiing was sliown 
[823] to us to support tlie plea that a claim so made was invalid. On the 
contrary, it appears to us that an agent or manager, as in this case, the husband 
for his w’ife, may' legally assert a pre-emptive claim. The point was not 
seriously disputed before us. 

It was orally argued that the Judge had erroneously held that a refusal 
before a sale, which was nil that could ho proved in this case, does not vitiate a 
right of pre-emption advanced by the purchaser after the .sale, provided there is 
no delay. 

The plea wns not taken in the memorandum of appeal, and it is doubtful 
how far any refusal to purchase has been estahlftihod. We may, however, 
observe that, if anything is proved, it does not go beyond a refusal of the 
plaintiff to purchase at the rate demanded by the vendor, on the ground that 
the actual sale-price was less than that demanded froju the pre-emi)tor. The 
plaintiff offered to deposit any sum that the Court found to have,been the actual 
l)urchaso-money, and has all along asserted that the sale-])rico was Rs. 130 and 
not Rs. 200. .\s we read the Muhammadan law on thi.s point, we find that the 

right of pre-em])tion is void if the ])re-emj)tor relinquishes the purchase in plain 
terms, and any indication of acquiescence in the sale to another would also 
vitiate a claim after the sale on the part of the pre-emptive claimant. But a 
claim relinquished upon nnsinformation of the amoimt of sale-consideration, or 
of the property sold, may be resumed when the real facts become ajiparent. 
Whether this be so or not, we shouUl, whore there had' been no absolute surrender 
or relinquishment of a claim, hut where the refusal was simply in consequence 
of a dispute as to the actual sale-consideration, hesitate to hold that, after the 
completion of the purchase by a stranger, the right of pre-emption could not be 
resumed. It would be our duty to follow the dictates of equity. It would 
neither he just nor equitable to lay down so hard a rule, as that a refusal to 
purchase before the actual completion of a sale tf) another wotdd in all cases bar 
a subsequent claim, when the right of pre-emption accrues after the completion 
of the purchase. 

Appeal dismissed. 


NOTES. 

[PRE-EMPTION 

The demand may be made by an nttomej ;—{190G) 28 All., 091 .3 A. 1 j. J. 798—(1900; 
A. W. N. 177 ; by guardian or manager under Court of Wards :—(1908) 3.5 Gal., .57.5,3 
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[824] APPELLATE CIVIL. 

TJie 6th December, 1877. 

Present: 

Mb. Justice Turner, and Mr. Justice Spankie. 


Sahib Zadah and others.Defendants 

versus 

Parineshar Das and another.Plaintiffs.’’' 


Usufructmry mortgage—Bedemptim of mortgage — Conditional decree. 

In IV suit to recover posKcssion of certain lands founded on the allegation that the defen¬ 
dants had obtained possession of them from the plivintiSs as usufructuary mortgagees, and that 
the moregage-debt had been satisfied from the usufruct of the lands, the lower Court, although 
it found that the mortgage-debt had not been sati.«ficd as alleged, gave the plaintiffs a decree 
for possession conditional on the payment of the balance of the mortgage-debt. Held that, 
inasmuch .'is the defendants never rendered any accounts, and inasmuch as no agreement bad 
been made between the parties as to the amount at which the profits of the lands should be 
estimated, it was impo.ssiblc for the plaintiffs to have ascertained before suit what sum, if 
any, was due by them, and seeing that whether such decree was altered or not, the plaintiffs 
might immediately pay tlie bahinccof the mortgage-debt and demand possession, it was 
uuncccssarv to interfere with such decree. 

This was a suit for possession of certain lands founded on the allegation 
that the defendants were in possession of the same as usufructuary mortgagees 
under a mortgage from tlie plaintiffs, and that, as the mortgage-debt had been 
satisfied from the usufruct of the lands, the plaintiffs were entitled to posses¬ 
sion and also to mesne profits for two years. The defendants denied that they 
were in possession of the lands as usufructuary mortgagees, and that the annual 
profits of the lands were as largo as the plaintiff's asserted them to be. The 
Court of First Instance, fixing an issue as to the amount of the annual profits 
of the lands, decided that the defendants were in possession of certain of the 
lands as usufructuary mortgagees, and that the mortgage-debt had not been 
satisfied from the usufruct, and gave the plaintiffs a conditional decree in 
respect of those lands. On appeal by the defendants the lower Appellate Court 
also decided that the defendants were in iKissession of certain of the lands as 
usufructuary mortgagees, and gave the plaintiffs a conditional decree in resi)ect 
of those lands. 

On special appeal by the defendants to the High Court it was contended by 
them that, inasmuch as the plaintiffs had sued on the [826] allegation 
that the mortgage-debt had been satisfied, and it had been found that this was 
not the case, the plaintiff's were not entitled to a conditional decree. 

Munshi Sukh Bam, for the Appellants. 

Lala Lalta Prasad, for the Respondents. 

* 8i>ociai Appeal, No. 900 of 1877, from a decree of Maulvi Naeir Ali Khan, Subordinate 
Judge of Ghadpur, dated the‘2Sth April 1877, modifying a decree of Munehi Kiahori 
Man.sif of Basrah, dated the 2!2nd December 1876. 
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The Judgment of the Court, so far as it is material for the purposes of 
this report, was as follows: — 

TurneP, J. —We are not satisfied that a conditional decree was improper 
in this case. It does not apjiear that the appellants over rendered any accounts; 
indeed, tliey denied they were in possession as mortgagees, and inasmuch as no 
agreement had been made as to the amount at which the profits should l)e esti¬ 
mated, it was impossible for the respondents to have ascertained before suit 
what surai if any, was due by them. The more proper course would have 
doubtless been for the respondents to have offered to pay what might be found 
due. Seeing that whether the decree is altered or not the I’espondents may 
immediately pay the balance and demand possession, and the ap])ellants could 
not legally refuse it, we think it unnecessary to interfere with the decree in 
this case. 


[1 All. 525] 

APPELLATE CIVIL. 


TJic 7th December, 1H77. 

PUESENT: 

Mr. Justice Pearson, and Mr. Justice Spankie 

Husain Bakhsh.Decree- h older 

ve.rsuH 

A. D. Madge.Judgment-debtor.' 


Execution of decree—Application to enforce or keep in force the dexrce — 
Limitation—Act VIII of 1859 (Civil Procedure Code), as. 212, 285 — 

Act IX of 1871 (Limitation Act), uch. it, art. 167. 

Held that an application under s. 285 of Act VIll of 185'J, bcinp; a necoHstiry and decided 
step towards the execution of the decree, was an application to enforce or keep in force the 
decree within the meaning of art. 167 soh. ii, of Act TX of 1871. 

This was an application for the execution of a decree. The decree was passed 
by the Civil Judge of Lucknow on the 20th February 1874. On the 28th May 
1876, the decree-holder made an application to the Civil Judge of Lucknow, 
under s. 285 of Act [626] VIII of 1859, that a copy of the decree should be 
transmitted to the District Court at Allahabad, together with a certificate that 
satisfaction of the decree had not been obtained. This application was granted, 
and on the 6th April 1877 the present application for execution of the decree 
was made, under s. 212 of Act VIII of 1859, to the District Court at Allahabad. 
That Court held, on objection taken by the judgment-debtor, that the 

* Miscellaneous Regular Appeal, No. 64 of 1877, from an order of H. Lusbiiigton, Esq., 
Judge of Allahabad, dated the 20^ June 1877. 
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application was haired by limitation, inasmuch as no previous application under 
s. 212 of Act VIII of 1859 had been made. On appeal to the High Court by 
the decroo-bolder it was contended that the applicatiom dated the 28th May 
1875 kept the decree in force. 

Mr. N/hlati, for the Apijellant. 

Mr. ('hiitterji, for the Kespondent. 

The Judgment of the Court was delivered by 

Pearson, J.— The Judge appiu’ently holds the present application, dated 
5th April Ijist, for the execution of the decree of the 20th February 1874 to be 
barred because no previous application of the nature ucscribod in s. 212, Act 
VI11 of 1859, liad been made. But such an apiJication could not well be made 
to the Court wliicli jiassed the decree, if the decree could not be executed within 
its jurisdiction. Tlie only application which could usefully be ma<le to the 
Lucknow Court was that which was made to it on the 28th May 1875. The 
remark that no ajjplication under s. 212 was made at the same time is of no 
weight or importance. The fjuestion is whether the application of the 28th 
May 1875 was not one to enlorce or kee]) in force the decree within the scope 
and meaning of art. 107,' sch. ii. Act IX of 1871. It is difficult to conceive any 
other object which the a]>plicant can have had in view in making the ap])lica- 
tion than the enforcement or keeping in force the decree. The idea of mala 
iidm is preposterous. The a])]))ication was a necessary and decided stop towards 
the execution of the decree (see Indian Limitation Act, 1877, sch, ii, art. 179) 
in the Allaliabiul district. Under these circumstances wo cannot but regard 
it as an application witliin the tcn-ins of art. 107 afore.said: and the present 
application being within tlireo years from the date of that apjilication is within 
time. Th(! view wc take [527j of tho nature of the apjilication of 28th May 
1875, is supported by a decision of a Bench of this Court, dated 22nd ult., in 
miscellaneous special appeal No. (>1 of 1877, iSanki lichari, appellant v. Mmavi- 
vmt licihsi, respondent. 

^ye reverse the lower .\i)pcllato Court’s order of 20th June last, and, 
decreeing the appeal with costs, direct that tho triplication be allowed and 
proceeded with. 

Appeal allmoed. 


NOTES. 

£Follow«l in (1879) 2 All. 284. also (1878) J All. 580 F, B. whore the principle laid 
down as rof'ards Liinihitioii was allirnied,] 

"[Art. 167 :—ty. r. 1 All., 1853 
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[1 All. 527] 

APPELLATE CEIMINAL. 

T}ie 7th December, 1877. 

Present ; 

Mr. Justice Pearson, and Mr. Justice Turner. 

Einpross of India 
versm 
Salik. 


Act XLV of 1860 (Indian Penai Code), s. 211—False charge. 

To coiislilutc the oiloauieof making; a falsts charge, under k. 211 ol the Indian I’cnal Code, 
it is enough that the false charge is made and that the charge is not pending at the time of 
the offender s trial. The Queen v. Siibbanna Oaundan{l ^lad. H. C. Rep. 30) followed. 
This was an apjieal to tho Higii Court by the fjooal Govornment against a 
judgiiiont of acquittal ])assod by Mr. J. W. Power, Sessions Judge of Ghazipur, 
dated the 8th September 1877, reversing a judgment of conviction jrassed by 
Mr. A. E. C. Casey, Assistant Magistrate of the first class, dated the 1st August 
1877. 

As this case merely follows lieg. v. Suhbaiina Liaundan (1 Mad. H. C. 
Hep., 30) alreafly followed in Ftinprcss of India v. Abal Hasan (I. L. K. 1 All., 
497), it is not reported in tletail. 


-I 

NOTES. 

[Saint! as (1877) 1 All. 497 supra, See also (1890) '22 IJoni. 69() and also our notos to 
(1880) 0 Cal. 490.] 


[1 All. 527] 

CRIMINAL JURISDICTION. 

The 15th December, 1877. 

Present: 

Mr. Justice Spankie. 

Muthra 

versus 

Jawahir and others. 

Public ferry—Act XLV of 1860 (Indian Penal Code), ss. 188, III — 
Criminal trespass—liegulation VJ of 1810, s. 6 — Disobedience to 
order duty promulgated by public servant- -Act VIII of 1861. 

A person plying a boat for hire at a distance of three miles from a public ferry cannot bo 
said, with reference to such ferry, to commit “criminal trespass” within tho meaning of 
that term in s. 441 of tho Indian Penal Code.* 

• As to “ criminal trospaHS ” on a right of fishery in a public river, see The JSmjfress v. 
Charu Nagiah, I. L. K., 2 Cal., ;^4. 


405 



I.L.R. 1 All. 528 MOTHEA V. JAWAHIB &c. [1877] 

[S28j| If, when directed by the order of a public servant, duly promulgated to him, to 
abstain from plying a boat for hire at or in the immediate vicinity of a public ferry, a person 
disobeys such direction, he renders himself liable to punishment under the Indian Penal 
Code. 

This was a reference to the High Court, under s. 296 of Act X of 1872, by 
Mr. J, H. Prinsep, Sessions Judge of Cawnpore, which arose out of the follow¬ 
ing circumstances :— 

The lessee of a public ferry situated on the Jumna at Barah, pargana 
Kalianpur, zila Fatehpur, complained to Mr. G. S. D. Dale, Ofliciating 
Magistrate of the District, that one Jawahir and certain other persons, mallaks, 
residents of a village situated .some three miles to the mrth-west of his ferry, 
where there was no authorized public ferry, were in the habit of plying boats 
for l)ire illegally, thereby diminishing the profits of his ferry. The Magistrate 
of the District directed his subordinate, Mr. J, H. Carter, to take up and dis¬ 
pose of the case. Mr. J. II. Carter being of opinion that there was no law 
obtaining in these provinces by wliich tlie illegal laying of boats for hire could 
bo punished, the Magistrate of the District referred him to Act VIII of 1851, 
Act XV of 1864, Circular No. 22 of 1874, dated the 19th September 1874, 
published by tlie Public Works Department of the Local Government, and 
s. 447 of the Indian Penal Code. Mr. J. II. Garter thereupon charged the 
accused persons witli an offence under s. 447 of the Indian Penal Code, 
and having tried them summarily acquitted them, on the ground apparently 
that they were not legally punishable under that section. The Magistrate 
of the Disti'ict, witli a view to obtaining the orders of the High Court, sub¬ 
mitted the case to the Court of Session, who referred it, as stated above, 
to the High Court, ohsoiwing that the case should, in its opinion, he governed 
by s. 6 of Regulation Vf of 1819, and the accused were liable to punishment 
for disol)eying any orders which might have been previously issuetl to them 
as well as for criminal trespass on the rights of the lessee, which matters, 
however, should form the subject of fuller inquiry, and that the Acts and 
Circulars referred to by the Magistrate of the District, as they related to the 
levy of tools on roads and bridges, floating or stationary, did not appear to it 
to apply. 

The parties to the case were unre])resented. 

[529J Spankie, J. —I am not prepared to say that the Joint Magistrate 
has improi^erly acquitted the accused, who was charged with criminal trespass. 
This offence is defined in S. 441 of the Indian Penal Code as follows ; “ Who¬ 
ever enters into or upon proiierty in tlio i)ossossion of another, with intent to 
commit an offence (offence denotes a thing made punishable by the Penal 
Code), or to intimidate, insult, or annoy any person in possession of such 
proi)erty; or having lawfully entered into or ui)on such property, unlawfully 
remains there with intent thereby to intimidate, insult, or annoy any such 
jKJrson, or with intent to commit an offence, is said to commit criminal trespass." 
From the statement of the Officiating Miigistrate of the District, it would 
appear that the crinnnal ti'espass charged consisted in accused plying a boat for 
hire on the Jumna, three miles to the north-west of the public ferry at Barah, 
which had been leased to the complainant. Mr. Carter, the Joint Magistrate, 
considers that no offence as defined in s. 441 of the Penal Code was committed, 
and looking at the terms of the section, and the admitted fact that the accused 
had plied the boat at a distance of threM miles from complainant’s ferry, I concur 
with Mr. Carter’s view of the case. 

Section 6, Regulation VI of 1819, prohibits all persons from employing a 
forry-]poat plying for hire at or in tho immediate vioinity of public ferries without 
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the previous sanction of the Magistrate. If, in the case of a prohibition distinctly 
made known to a person, he continued to ply a boat for hire at or in the 
immediate vicinity of a public ferry, the Magistrate doubtless is empowered by 
the Penal Code to punish him for his disobedience of such order. 

Act VIII of 1851 enables the Government to levy tolls on public roads 
and bridges, and s. 6 relates to a distinct offence, defined in the section, 
committed against tlie person appointed to collect the toll at a public feiry or 
bridge, and also to the offence of unlawfully and extortionately demanding a 
higher rale of toll than that fixed by the schedule to the Act. It would hardly 

apply to the particular case before the Court. 

. The Court, as at present advised, sees no ground for interference 

under s. 297 of the Criminal Procedure Code. 


[830] CRIMINAL JURISDICTION. 

The 15th December, 1H77. 

PllESKNT: 

Sill Ropkrt Stuart, Kt., Chief Justice, and 
M il. Justice Svankie. 

I 

Empress of India 
versus 

Kampta Prasad. 


Public servant—Illegal gratification—Acceptance of present—Act XLV 
of 1860 (Indian Penal Code), ss. 161, 165. 

K, a Polico-oflicor, employtsd iu a Criminal Court to rend the diiiri«>s of cases investigated by 
the Polio«! and to bring up in order each case for trial with the accused and wituessc.''', after 
a case of theft had been decided by the Court iu which the persons accused wore convicted, 
and a sum of money, the proceeds of the theft, htid been made over by the order of the Court 
to the prosecutor iu the case, asked for and received from the prosecutor a portion of such 
money, not as a motive or reward for any of thobbjects described in s. Ifil of tlic Indian 
Penal Code, but as " duaturi.” Held, that K was not, under tho.se circumstances, punishable 
under s. 161 of the Indian Penal Code, but under s. 166 of that Code. 

Kampta Prasad, a Police-officer, was employed in the Court of a Magistrate 
to read the diaries of cases investigated by the Police and to bring up in order 
each case for trial with the accused and witnesses. On a certain day he 
brought up, in the usual manner, a case in which one Chattra charged two 
persons with the offence of theft. These persons were convicted and sentenced, 
and a sum of money, some Rs. 3, the proceeds of the theft, was, by the order of 
the Magistrate, made over to Chattra, the prosecutor iu the case, who then left 
the Court-house. Immediately after his departure Kampta Prasad also left the 
Court-house without orders, there being no reason why he should have left it, 
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and it subsequently transpired that he had asked Chattra for and had received 
from him a portion of tlie money made over to Chattra by the Magistrate. On 
these facts tlie Magistrate of the District convicted Kampta Prasad of an offence 
under s. 161 of the Indian Penal Code. On appeal by Kampta Prasad the 
conviction was set aside by the Sessions Judge, who observed as follows: " I 
think there is no reasonable doubt that the aj)pellant took a small gratification 
of one rupee from a plaintiff in a criminal case. There is, liowover, no evidence 
whatever producetl which proves or makes it even very probable that this 
gratification was given with any of the objects mentioned in s. 161 of the Indian 
Penal Code, under wliich section the api)ellant has been punished. The pay¬ 
ment was made probably exactly as described by the giver, as ‘ dusturi,' that is, 
a customary payment made tssi] to a person clothed with a little brief 
authoi’ity irrespective of any return or consideration for the payment. Such 
an offence is probably punishable under s. 29 of Act V of 1861, and in this 
view of the case I alter the finding of the lower Court and modify its 
sentence, and order Kampta Prasad to be imprisoned under s. 29 of .\ot V of 
1861 for one month from the 10th SepternW last. 

The case was reported for the orders of the High Court. 

Spankie, J. —The Sessions Judge appears to mo to be right in his view of 
this case in so far as it is affected by s. 161 of the Indian Penal Code. Under 
the terras of s. 161 of the Penal Code, the gratification must be taken by a 
public servant as a motive or reward for doing or forbearing to do any official 
act, or for showing, or forbeai-ing to show in tlie exercise of his official functions, 
favour or disfavour to any person, etc., etc. But it is not p)'eten'ded here that 
the one rupee paid to the accused was given to him as a motive or reward for 
any official act, or for showing or forbearing to siiow favour or disfavour in the 
exercise of his official acts. Tliere was no agreement between the parties 
and indeed no previous connection. The accused was the person attached to 
the Deputy Magistrate’s Court to bring up Police-cases for trial. He is the 
Police clerk in the Magistrate’s office, and he was not the Police-officer who 
sent in the case nor connected with the Police-inquiry, The party who gave 
the rui^eo himself stated that it was asked for and taken as “ dustiiri," after the 
case Isad terminated and the accused persons had been convicted. The giver 
of the rupee hail been the original prosecutor. It seems to me that the sectitm 
requires that the gratification should he taken with tlie view of doing or forbear¬ 
ing to do an official act, or for showing or forliearing to show favour or disfavour 
in the exercise of official functions. It is not taken after the act has been done, 
and without some previous understanding. I do not find evidonoe in this ease 
tliat the money was promised and given as a reward for the accused’s 
performance of his duty in Court 

It appears to me that s. 165 more nearly applies, and that as the accused 
was the subordinate of the Deputy Magistrate who had tried and closed the 
case, and asked for a reward, the one rupee, after the case was over, he is 
guilty of accepting “ a valuable thing,” and without reference to any particular 
motive or reward for doing or [532j forbearing to do an official act. However, 

I am desirous that the record should go before a Bench, or that it should be 
heard before myself and another Judge, as the Hon’ble Chief Justice may 
direct. I therefore send the case to the Begistrar in order that it may be laid 
before the Hon’ble Chief Justice. 

Stuart, C.J. —In accordance with Mr, Justice SPANKIE’S suggestion I 
direct^ this case to be brought before the First Bgnch of the Court, consisting 
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of Mr. .Tustioe SPANKIE and myself, and the ease has been attentively 
considered by me. 

I believe that Mr. .Justice SPANKIB remains of the opinion expressed in the 
note issued by him previously to the case being brought before us, and I quite 
agree with him that s. 161 of the Penal Code has no application to the facts, 
and I must express my surprise that the Officiating Magistrate should have so 
misconceived the law. The motive oi- reward explained in s, 161 has obviously 
no application whatever to such a case as this. But, on the other hand, I 
scarcely think that the one rupee which w<xs given by, or possibly extorted 
from Chattra, can be regarded as in the nature of “ dusturi” It appears to 
me to be too considerable for tliat, foi- it was nearly one-tliird of the whole sum 
recovered by Chattra. “ Dusturi ” is a customary payment very much less. 
It varies I believe throughout India from two to four pice on the rupee, and 
therefore " dusturi " in the present case should not liave exceeded two annas, 
if it was proper for Kainpta, the policeman, to accept anything of the kind, 
which I do not think it was. Probably the offence might come under s. 29 of 
the Police Act, Act V of 1861, for in taking the rupee Kampta a])pears to have 
clearly violated the Police instructions —sae those on “ gratifications.” 

But I also agree with Mr. .Justice Sl’ANKTK that sucli a case as this is 
covered by the terms of s. 165 of the Penal Code. The only question is 
wliether the rupee here was a “ valuable thing ” within the meaning of that 
section. The value must, 1 think, be looked at with reference to the 
])roportion it bears to the money or property of which it forms part, and here the 
ruiKJo was rattier loss than a third of the whole sum obtained by Chattra from 
the Criminal Court. 1 therefore consider tliat in lieu of the conviction before 
the .Judge, and of the sentence passed by him, Kampta may lie foSSi convicted 
under s. 165 of the Penal Code, and that ho should suffer four montlis' simple 
imjirisonmont. 1 would also order liim to pay a tine of one niiiee, and in 
default to suffer one montli’s additional imprisonment, such additional impi'ison- 
ment to cease when the fine is paid or is recovered by process of law. 

Spankid, J. —I concur with the Ilon’ble Chief .Justice on the propriety of 
the conviction under s. 165, and in the sentence proposetl. The conviction of 
accused and sentence passed by tlie Sessions .Judge under s. 29 of Act V of 
1861 is annulled, and tlie prisoner is convicted under s. 165 of the Indian 
Penal Code, and a warrant must issue accordingly. 


1 AUi.-Hi2 
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APPELLATE CIVIL. 

The 18th Deaember, 1877. 

Pbesent: 

Mr. Justice Spankie, and Mr. Justice Oldfield. 


Hasan Ali and another.Plaintiffs 

verms 

Mehdi Husain and others.Defendants.* 


Muhammadan Law — Inheritance — Minor — Justice, equity, and good 
conscience—Act VI of J871 (Bengal Civil Courts' Act), s. 24. 

H, being in poBseasion of certain real property on her own account, and on account of 
her nephew and niece, minors, of whose pcraon.s and property she had assumed charge in the 
ca{)acitv of guardian, sold the property, in good faith, and for valuable considenttion in ordor to 
liquidate ancestral debts, and for other necessary purposes and wants of herself and the minors. 
Held that, under Muhammadan law and according to justice, equity, and good conscience, the 
sales were binding on the minors. 

This was a suit for possession of certain .shares in a dwelling-liouso and 
in certain villages, by cancehnent of sales of the property. The plaintiffs were 
resi)ectivoly the son and daughter of one Najib Husain, who died'in 1857. At 
the time of his death the plaintiffs were minors, and, their mother being also 
dead, Husaini Bibi, their father's only sister, assumed charge of tiieir persons 
and their property in the capacity of guardian. Najib Husain and Husaini 
Bibi had inherited from their father a dwelling-liouse and certain shares in six 
villages, which'property was heavily mortgaged. On the 3rd January 1862, 
the plaintiffs being minors at the time, [834] Husaini Bibi sold the dwelling- 
house to her paternal uncle, defendant in this suit, and the shares in the six 
villages to her cousins, also defendants in this suit. These sales were made 
by her in good faith, and for valuable consideration, in older to liquidate 
ancestral debts, and for the benefit of the plaintiffs. The plaintiffs sought in 
the present suit to sot aside these siiles. The Court of First Instance dismissed 
the suit, holding that, under Muhammadan law and according to justice, equity, 
and good conscience, the sales were binding on the plaintiffs. On appeal by 
the plaintiffs the lower Appellate Court concurred in the ruling of the Court of 
First Instance. 

On special apjieal by the plaintiffs to the High Court it was contended by 
them that, inasmuch as Husaini Bibi was not their legal guardian, she had no 
ix>wer to make contracts on their behalf, and the sales were invalid. 

Pandit Bishambhar Nath, for the Appellants. 

Mr. Colvin and Shah Asad Ali, for the Bespondents. 

The Judgment of the Court, so far as it is material for the purposes of 
this report, -w'as as follows :— 

We may, however, obseive that we should be disposed to accept the 
Judge’s finding on the merits. Even if the plea, that Musammat Husaini was 

* Special Appeal, No. 860 of 1877, from a decree of M. Brodhurst, Esq., Judge of Benares, 
dated the 1st May 1877, aflirmmg a decree of Pandit Ji^at Naiain, Subordinate Judge of 
Jaunpor, dated the 4th June 1876. c 
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not the legal guaitdiain of the appellahfis she made the sales, was good, we 
think that the plea is not one tO 1»> taken in special appeal for the first time; 
no such objection was made below ; and further it does not appear that the 
plaintiffs came into Court offering their shares of the ancestral debts on 
account of which the sales were effected.* On the contrary, they denied any 
necessity for sale, and seek to repudiate the transactions. But we are not 
satisfied that we ore not within Muhammadan law in this case [Hamir Singh 
V. Zakia .(I. L. B., 1 All., 57)}. We must look to the position of the parties, 
the circumstances of the case, and the facts found by the Judge. Musammat 
Husaini was one of the heirs of, the property, and was manager on behalf of the 
children—her nephew and niece. Their father and mother had died, and there 
was no one to take care of the orphans. The father had been in straitened 
circumstances before his death. The debts [53d] of deceased had to be 
satisfied. Their discharge is a matter of necessity, and as observed in 
the Full Bench decision quoted above Tlaviir Singh v. Zakia, (I. L. R., 1 All. 
57), the right of the heirs is connected with the estate on the sole condition 
of its being free from incumbrance. Musammat Husaini was in possession 
of the proijerty, whatever it was, on her own account, and on behalf of 
the minors, and, in that character, it would seem that she could act for thorn. 
In about five years after his death she was compelled to sell the property covered 
by the deeds of sale, the landed portion of whicli was already mortgaged for 
more than Rs. 3,000 to satisfy the debts and for other necessary family 
pmqxises and wants. She thus was enabled to bring up the children and 
maintain and marry them. Whatever she did was done openly, and the Judge 
has found that the consideration was duly paid, that the sales were effected to 
pay the ancestral debts and that they were i)aid to meet pressing necessity for 
the Iwnefit of the minors. Under those circumstances, we agree with the lower 
Appellate Court that the Muhammadan law and principles of equity and justice 
are binding on the plaintiff's who have not in their jKstition of plaint assigned 
any reason or grounds for repudiating the act of Musammat Husaini. 

With those observations, which go to all the pleas in a]}peal, wo dismiss 
the appeal and affirm the judgment of the lower Appellate Court with costs. 

Appeal duminsed. 


NOTES. 

[MAHOMEDAN LAW—SALE BY A 1>K FACTO GUARDIAN— 

(1) For discJuirging debts of the deceased :— 

Such sides were held valid : (1902) 2G Mad., 734 (739); (1903) 20 All., 22. 

But not when siaesh debts had not boon adjudged : (1895) 20 Boiu., 199. 

(2) Fw family puri>oaes :— 

The soundness of tho decision in the main case was doubtod .so far as tho binding 
nature of the sale for family purposes w’as concerned, in (1902) 20 Mad., 734 (739). 
See also 34 Cal., 30, 65 ; and also 11 C. W. N., 71.] 

Pann Ali v. Sadik Uoasein, H. C. R. N.-W. P.. 1875, p. 201; Saliee Ramv. Abdul 
Rahman, H. C. R., N.-W. P., 1874, p. 268. 
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WAM-Uli-IiA t>r . 

Ci^'lWl.;^, 
APPELIAia} CIVIL. 


The 19th December, 1877. 

Prp:sbnt : 

Mii. .liJSTicB Pearson, and Mr. Justice Spankie. 


Wali-ul-la.Plaintiff 

versus 

Ghulain Ali.Defendant."’ 


liefcrencc to arbitration—Form of oath—Power of arbitrator to administer 
oath other than in itrcscribexl form—Vatiditij of awards based upon eoidenee taken 
on oath itlegalli/ administered—ActX of 187H {Indian Oaths Art) ss. 8, 10, IS — 
Act XLV of 1800 (I)ulian Penal Code), s. 90—Act I of 1879 (Indian Evidence. 
Act), s. 3—Special appeal—Objection. 

The iiiiittors in dispute.' in :i suit wets', by the dusirc of tlic parties to the s.iit, referred to 
iirbitriitioi;. Diiriiif' the ii}ve.stif''ition of these matters hy [536J the iii'l>itrators the plaiiitiiT 
offered to iic bniiiid i>> the oath of the defendant administered on the Koran. The defendant 
agreitd to take .siii’h oatl) and such oatf) was aeeordiugli’ aduiinistcreil to him by the 
arbitrators, and liis evidenee tiikeii. and an award made ba.sed on the evidence so liikeii. On 
special appeal to the lligh Court bv the ])laintiiT, he objected for the first time, the objection 
not having Ijcen taken in his mc.niorundum of special ap|ie.il, tliat the arbitrators were not 
legally conipAent to administer sneh oath, and the evidence so taken could not form a valid 
basis of an award, and the .iward w.is therefore void. 

Ifctd per I’KAllSON, .1., Sl’ANKIlC. J., dissenting, with n*ference to the legal coinjietency 
of the ariatrators to lulministcr the oath, that the objection was good, and that the arbitrators 
had no power to administer the oath. 

lU'r PK.ARSON, J.. Sl'ANKIK, J., doubting, that as the objisition was one which vitally 
allecLcd the procedure of the ariiilrators it could nut lie ignored, although it was nut preferred 
in the lower Courts, and was not to be found in the memorandum of special aptxial. 

Per I'K.AUbON, J., that the statement of the defendant made on an oath illegally 
administered could not form a valid basis of an award, and the award was void and should be 
set aside. 

7Vr Sl’ANKtK, J., that the plaintid having oflered to be Ixiuiid by the oath and the 
defendant having agreed to take it, the plaintiff was bound by the evidenee given on such 
oath, and that as the arbitrators had by law and consent of parties, authority to receive the 
evidence of the defendant, the substitution by them of an oath on the Koran for an 
affirmation did irit under the provisions of s. 13t of Act X of 1878, invalidate such evidence 
and e(>n8Uf|Uently render the. award based on such evidence void. 

•Special Apjwsal, No. 878 of 1877. from a decree of Maulvi AMul Majid Khan, Subor¬ 
dinate Judge of Shajahanpur, ditwl the Ifith May 1877, affirming a decree of Dabu Brijpal 
Das, Munsif of Shajaharipur, dated the ‘Jbth Alarch 1877, 

tESec. 13 :—Nomnission to take any oath or make any affirmation, no substitution of 
any one for any other of them, and no irregularity whatever 
Proceedings and evidence in the form in which any one of them is adiTiinistercd, shall 
not invalidated by omis- invalidate any proceeding or render inadmissible any evidence 
sioii of oath or irregularity, whatever, in or in respect of which such omission, substitution 

or irregularity took place, or shall affect the obligation of a 

witness to state the truth.] 


112 





IXJB. 1 JUl. S87 


OHTJLAlf ALI U877] 

This was a suit for the reeovsry of money il} wbifih, bf the 4esite of the 
parties to the suit, the matters in difPerenee between were.Mferred to 
arbitration by the Mimsif. During the investigation theiMS metters by the 
arbitrators the plaintiff offered to bound by the defendant’s oath adminis* 
ter^ on the Koran. The defendant agreed to take suoh ootht and the 
arbitrators administered it to him, and made an award in aocordanoe with his 
evidence taken by them on such oatli. The plaintiff applied to the Munsif to 
set aside the award for reasons which it is unnecessary for the purposes of this 
report to state. The Munsif refused this application, and gave judgment 
according to the award. On appeal by the plaintiff to the Subordinate Judge, 
when he again contended that the award should be sot aside for the reasons 
stated by him in the Court of First Instance, the Muusif’s decree was affirmed. 
The plaintiff then ai)pealed to the High Court, where he contended, 
among other things, for the first time, the contention not being raised in his 
[837] memorandum ol si)ecial aiipeal, that the aihitrators were not legally 
coaii)etent to administer the oath to the defendant, and that the defendant’s 
evidence taken on such oath could not form a valid basis of an award, and the 
awartl was consefiuontly void and sliould ho set aside. 

Mr. Colviii and Pandit Navtl Lai, for the Appellant. 

Munshi Kashi Prasad and Shah Asad Ah, for the Pesjiondent. 

Pearson, J. (After disposing of tlie jiloas set forth in the memorandum 
of ap))oal continued):—A far more serious ohjcction to the procedure of the 
arbitralors lias hoen hero orally urged hv tlio learned counsel for the ajijiellants, 
iv;., that the arbitrators were not legally comiictent to administer the oath to 
tlie respondenl under s. 10 of Act X of 1K73, which only empowers a Court to 
administer sueli an oath as is mentioned in s. Htheieoi. The arhitratore 
were i«>rsons authorised b> law’ to take evidence, and lor that pui’iioso to jiut 
W’itiiessos ujion oath (»r ailirniation according to the provisions of the law for 
tlie ('xaniination of witnesses, hut the> do not constitute a Court, and arc not 
omiHiwercd to administer an oath of tlie nature mentioned in s. 8 of the Oaths 
Act. Their proceeding in administering siicli an oath to the respondent in this 
case was therefore invalid, as being without warrant ol law’, and consequently 
his statement, made on an oath so illegally administered, cannot form a valid 
Imsis of an award. I am constrained to admit the strength of this objection, 
w'liich being one vitally affecting the arbitrators' procedure cannot, 1 think, he 
ignored by us, although it was not preferi’ed in the lower Courts, aud is not to 
ho found in tlie memorandum of special ap])eal. f would decree the appeal, 
set aside the decree of the lower Courts and the award in conformity w’ith 
which it has hoen jiassed, and remand the case to the Court of First Instance 
for fresh disiiosal, under s. 351 of .\ct VIII of 1859, with an instruction that 
the costs of the litigation U]) to this time slumld follow’ Ihe event. 

Spankie, J. —The objection w’hich in.\ lionourahle colleague W’^ould admit 
was never urged in tlie first Court, nor in a])iH*al. It is not even one of the pleas 
in the memorandum of special a])]>eal in this Coiu’t. It w’as raised for the first 
time at the liearing of Iho appeal. I am doubtful whot.her we should entertain the 
objection. The lower Appellate Court disposed ol all the ])loas taken by the 
appellant, and its [538] judgment and that of the first Court was in accordance 
with the award. Assuming that the learned counsel was at liberty to take the 

• [See. to -.“-If such party or witness iigi’i'cs to make siu-h oath or alliriu.itiou, the Court 
... J (V, prevet'd to administer it, or if it is of such a nature that it 

Administration of oatn conveniently made out of Court, the Court may 

if aeuuptod. i.ssue a commission to any person to administer it, and authoriso 

him to the evidence of thu ^raon to be sworn or affirmed and roturn it to the Court.] 
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plea, I would reject it because there is no question that the a^^llant o£Eerdd 
to abide by the defendant’s oath on the Koran, that his offer was contained in 
a written petition to the arbitrators and accepted by the defendant. He was 
bound by his agreement, mode with the free consent of both parties, competent 
to make it, and for a lawful object, viz., the ascertainment of the truth by 
means whicii the petitioner, plaintiff', considered most likely to be successful, 
and which the defendant accepted. The plaintiff, in my opinion, should be 
held bound by the evidence of the defendant, given under an obligation imposed 
upon him, and fulfilled in the manner required by the plaintiff himself.' But 
going beyond this, 1 would say that I do not find tiiat there is any section in 
Act X of 1873 which would make it unlawful for the arbitratoi's to administer 
an oath on the Koran to a party willing to be sworn upon it. It is conceded 
that arbitrators are authorised to administer an oath ; they are also persons, if 
the Oaths Act ai)plies to them, who by that Act are “ persons having by con¬ 
sent of i)arties authority to receive evidence." They, however, are not a Courli 
within the meaning of s. H"’’ of the Act. A Court of Justice includes a Judge 
emjwwci'ed by law to act judicially alone, or a body of Judges empowered by 
law to act judicially as a body, when the Judge or body of Judges is acting 
judicially—s. yO of the Indian Penal Code. Moreover, tlie Indian Evidence 
Act thus defines the meaning of the Court which receives the evidence in the 
judicial proceeding referred to in s. 8 of the Oatlis Act. “ Court" includes all 
Judges, Magistrates arul all persons, except arbitrators, legally authprised to 
take evidence—-s. 3. T am tliereforc disposed to conclude that s. B refers to 
parties and witnesses in every judicial })roceeding actually before the Court for 
the purpose of giving evidence, or who may offer through their representatives 
actually before the Court to give evidence in any form held binding by them. 
But I am not prepared to extend the section to arbitrators, who do not aiipoar to 
bo fettered by the Act or bound to communicate the offer of a party or witness to 
be sworn in any jiarticular form to the referring Court for sanction. It 
seems to me -that if arbitrators are not lawfully enqwweved by the Oaths 
Act to do what a Court is oiiipowercd to do by s. 8, their act in administering 
[839] an oatli or affirmation to any witness in any form " common amongst or 
held binding by i)ersons of the same race cr ))ersuasion to what he belongs and 
not repugnant to justice or decency, or not i)uri)orting to affect a third person” 
is covered by s. 13, in which there is not only no exclusive mention of the term 
Court, but in fact the word is not to be found there at all. The section which 
is in a different chapter from s. 8 runs thus : “ No omission to take any oath, 

or make any affirmation, no substitution of luiy one for any f>thei' of them, and 
no irregxdarity whatever in the form in which any one of them is administered, 
shall invalidate any proceeding, or render inadmissible any evidence whatever, 
in or in respect of which such omission, substitution, or irregularity took place, 
or shall affect the obligation of the witness to state the truth.” If the arbitra¬ 
tors in this case were authorised to affirm witnesses in the manner now in force 
in our Courts, and tliey substitute<l an oath on the Koran by request of one of 
the parties assented to by the other party, the substitution, under s. 13 of the 
Act, does not invalidate the evidence, and therefore does not render void the 
award founded on that evidence. I therefore would affirm the judgment of the 
lower Api)eUate Court, and dismiss the api^eal with costs. 

Appeal dismissed. . 


* [Sec. 8:—If any party to, or witness in, any judicial proceeding offers to give eyidonoo 
/ n 4 . * * j o*' solfium affirmation in any form oonunon' amorist, or 

Power of Court to tenaer binding by, persons of the race or persuasion to which he 

certain oaths. belongs, and not repugnant to justice or decency, ai^d not 

purporting to affect any third person, the Court may, if it thinks fit, notwithstanding, 
anything horeinboforo contained, tender such oath or affiimaCion to him.] 
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[1 m 9393 

APPELLATE CIVIL. 


The 2nd Jamtary, 1878. 

Pbesknt: 

Mr. Justice Pearson and Mr. Justice Spankie 

Matlho Das.Plaintiff 

versm 

Kamta Das.Defendant." 


Saniasi—Iiihcri tance — Guru — Chela. 

Among Saniasis gotiorally tio clu’la has a right as sucli to succcod to the property of his 
deceased gm-u. His right of succession depends upon his nomination by the deceased in his 
lifetime as his successor, which nomination is generally conlirmed by the vialiatUs of the 
neighbourhood assembled together to perform the funeral obsecpiii-s of the deceased. Where 
ii guru does not nominate his successor from among his rhelns, such successor is elected and 
installed by the uiaiiants and principal persons of the sect in the neighbourhood upon the 
CKicasion of the funeral ob-swjuios of the deceased. Nirunj7nt liarthfe v. Padnmth Tiarlliee 
(S. D. A., N.-W. I'.. I«fi4, vol. i, 6ia) followed. 

Where therefore a chela sued for posse.ssiou of a village belonging to his deceased guru, 
founding such suit on his right of .succession :is chchi without alleging that ho had been 
nominated by the dccoa.sed as his suc(»!Ssor [S403 and confirmed, or that he had been elected 
as successor to the deceased, such suit was held to be uninaiutainabh*. 

This was one of two suits against one Kamta Das for possession of a 
certain village. Those suits were brougiit by Matllio Das and Gopal Das 
respectively, and both were founded on the plaintiff’s right of succession to the 
proiierty of Paras Earn, deceased, as Ins chela or disciple. Kamta Das, 
defendant in these suits, alleged that the village liad l)een presented to his 
thakur dtvara at Ajudlna by the deceased. The Court of First Instance held 
that the defendant’s allegation was not proved, and tliat Gopal Das, being the 
sole disciple of Paras Earn, was entitled to the projicrty in suit, and gave him 
a decree, and dismissed Madho Das’ suit. On appeals by Madho Das and the 
defendant respectively, the lower Appellate Court concurred with the Court of 
First Instance in thinking that the defendant’s allegation was not proved, but 
held that, as Madho Das was the senior disciple of Paras Earn, he had a prefer¬ 
ential title to the property in suit. It, however, dismissed Madho Das’ appeal, 
and allowed that of tlie defendant, as it held that both suits were unmaintain¬ 
able, on the ground that neither of the plaintiffs had declared himself to have 
been chosen mahemt, or elected such after the death of Paras Earn, nor had it 
been shown what was the custom of succession in regard to the shrine belong¬ 
ing to Paras Earn. Both the plaintiffs appealed to the High Court, each 
contending that having proved his right of succession it was not necessary to 
consider whether there had been a selection of a successor by Paras Earn or an 
installation by mahants after his death, and that if the decision of the Court of 

* Spocial Appeal, No. 936 of 1877, from a decroc of Maulvi Sultan Musan, Subordinate 
Judge of Gorakhpur, dated the 80th June 1877, affirming a decree of Maulvi Muhammad 
Kamil, Munsif of Basti, dated the Slat March 1877. 
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First Instance was defective in this respect, the lower Appellate Court should 
itself have ascertained what was customary. 

Munsiiis Uannvian Prasad and Sukh Bam, for the Appellant. 

The Senior Government Pleader (Lala Juala Prasad) and Maulvi Mehdi 
Hasan, for tiie Respondent. 

The Judgment of the Court was delivered by 

Spankie, J., who, aftei' stating the facts, continued :—Witii reference to 
formej" precedents of the late Sudder Dowanny Adawhit of tliese Provinces, we 
cannot say tliat the Subordinate Judge was in error in dismissing both claims 
for tlie reasons assigned by him, since it was not for him to make out a title 
which neithei- plaintifl' alleged Cd41] for himself as his ground of action. But 
he was right in noticing the defect, because it had been pleaded by the 
defendant in api)eal. 

It has been laid down by the late Sudder Dewanny Adawlut * that 
amongst the general tribe of fakirs called Saniasis (and the plaintiffs liere appear 
to bo of the description) a riglit of inheritance strictly so speaking to the pro- 
l)erty of a deceased yura or si)iritual preceptor does not exist; but the right of 
succession depends mion the nomination of one amongst liis discijdes by the 
deceased gvrii in liis own lifetime, which nomination is generally confirmed by 
the mahants of the neighbourhood assenibled together for the purjjose of perform¬ 
ing the funei'al olisequies of the deceased. Where no nomination has been 
made the succession is elective, the mahants and the principal persons of the 
sect in tlie neighbourhood choosing from amongst the disciplo-s of the deceased 
gHrii the one wlio may appeal’ to bo the most qualified to l)e his successor, 
installing bim tlien and tliere on the occasion of performing the funeral 
ceremonies of tlie late ijin u, 

Neitlier plaintiff avers that he was nominated by the deceased Paros Ram 
during his life-and confirmed afterwards, nor does either assert that in con¬ 
sequence of Paras Ram’s omission to nominate a successor, he had been elected 
after the latter’s death by the neighbouring mahants and members of the sect; 
but both (ilaintiffs have based their claim on inheritance and discipleship, which 
would not be sufficient to establish a riglit of succession. We therefore dismiss 
the appeal and affirm the judgment of the lower .Vjipellate Court with costs. 

Appml dismissed. 

* In Nininjun Barttiee v. Padnriiih Jiartlwr, S. D. A., N. W.-I’., 18G4, vol. i, 512. 
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JEONI V. BHAGWAN 8AHAI &c. [1878] LL.R. 1 All. 542 


[1 All. 841] 

APPELLATE CIVIL. 


The 2nd January, 1878. 

PllESENT: 

Mb. Justice Spankie and Mr. Justice Oldfield. 


Jeoni.Plaintiff 

versus 

Bhafiwan Sahai and another.Defendants.' 


AcA VIII of 18/}!) (Civil Procedure Code), v. 24(i—EJfccl of order wider s. 240 — 

Suit to establish right — Liuutation. 

B caused a certain dwelling-Uousci to Iw attached in execution of a decree held by him 
against Jf as the property of JW. ./preferred a claim to the property, which was disallowed 
liy an order made under s. 24G of Act [842] VIII of 18S!). Two daj's after the date of such 
order M satisfied Tl'n decret:. More than a >eiir after the date of such order J sued II and M 
to establish her proprietary right to the dwelling-house alleging that M had fraudulently 
mortgtiged it to 71. ITehl, following the J’ull Ileneh ruling in Itiulri I’lusad v. Miihaviiiiad 
Yusuf (1. L. R., I All., 381), that J having failed to prove hi'r right within the tinie allowed by 
law, was precluded from asserting it by the order made under s. 240 of Act VI11 of 18.0!), and 
that whi'ther or not the decree was .satisfied after the order was made, the clTect of the order 
was the same. 

This was a suit to ostublisii the pl.aintiff’s jiropHotary right in a certain 
flwellitig-liouse, instituted on the 22nil of February 187(5. The cause of action 
was stated in the plaint to bo the fi’auilulent mortgage of tlie liouse toBhagwiin 
SaJiai, defendant in the suit, by the plaintiff’s husband, also a defendant in tlie 
suit, which mortgage tiie plaintiff alleged slio became aware of in February 
1874. Blmgwan Sahai set up as a defence to the suit, among other mattei-s, 
that lie had caused the house to be attaelied in execution of a decree held by 
liim against the plaintiff’s husband as the iiroperty of her husband, that the 
plaintiff' had then preferred a proprietary claim to the house, which w.as 
disallowed by the Court executing the decree hy an order made under the 
provisions of s. 246 6f Act VllI of 1869 on the 14th November 1874, and tliat, 
as the present suit to establish the ])laintiff’s right to the house was brought 
more than a year after the date of such order, it was barred by limitation. The 
Court of First Instance dismissed the suit as barred hy limitation. On apiieal 
by the plaintiff the lower Appellate Court also held that the suit was barred by 
limitation, overruling her contention that the order made undei- s 246 of Act 
VIII of 1869 did not affect her suit, inasnmcii as Bhagwan Das’ decree htul 
been satisfied two days after the order had been made, and that it was only in 
the case of a sale that such an ordei’ would affect a suit brought to establish 
a claim rejected hy it. 

On appeal by the plaintiff to the High Court it was figain contended by 
her that, as the decree in execution of wdiicl) the jiroperty in suit was formerly 
attached was satisfied within two days after the order of tlie 14th November 

* Special Appeal, No. 1042 of 1877, from a decree of W. C. Tumor, Esq., Officiating Judge 
of Meorat, dated the 28th July 1877, affirming a decree of Babu Kashi Nath Biswas, Subor¬ 
dinate Judge of Meerut, dated the 11th September 187G. 


1 All.—S3 
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LACHMAN SINQH &0. V. 


1874, made under s. 246 of Act VIII of 1859, was passed, there was no 
necessity to bring a suit for the establishment of her right, and that order was 
no bar to the suii 

[343] Pandit Ajudhia Nath and Baba Oprokash Chandar for the 
Appellant. 

Munshi Hanuvian Prasad and the Junior Government Pleader (Babu 
Dwarka Nath Baiuirji), for the Respondents. 

The Judgment of the High Court, so far as it related to this contention, 
was as follows;— 

Spankie, J. —The first plea would fail if he hold that the suit should have 
been brought within one year from the date of the order passed under s. 246 of 
Act VIII of 1859. For it is the order then made which, if contested at all, 
must be contested within one year, and after that date cannot be questioned. 
The Full Bench decision of this Court in Badri Prasad v. Muhanivuid Yusuf 
(I. L. R., 1 All., 381) lias conclusively settled this point. Whether the 
decree was settled after the order was made has no bearing on the point at 
issue. Having examined the record of this case and the order made under 
8. 246, Act VIII of 1859, there cannot bo a doubt that the plaintiff was, and now 
is, entirely bound by that order, and that she cannot now re-assert her title to 
the house, which was not allowed as against the judgment-debtor and decree 
made in 1874. 


[1 All. 613] 

APPELLATE CIVIL. 


The 2nd January, 1878. 

Present; 

Mr. Justice Spankie and Mr. Justice Oldfield. 

Lachman Singh and another.Defendants 

versus 

Sanwal Singh.Plaintiff.* 


Act VITI of 1859 (Civil Procedure Code), s. 7—Relinquishment or (mission 
to sue for any part of claim — Fraud.—Cause of action. 

8, as one of the heirs of his brother M, sued the sons of M, the other heirs of M, tor, 
amongst other things, a declaration of his right to share in the rights and interests of M, as 
the mortgagee, under a deed of mortgage which he valued at the principal »iiTn advanced under 
the mortgage, vig., Bs. 5,600, stating his cause of action to be the obstruction caused by the 
sons of M to his sharing in M’s estate. Ho obtained a decree declaring his title to the share 

* Special Appeal, No. 1043 of 1877, from a decree of J. H. Prinsep, Esq., Judge of 
Cawnporo, dated the 11th June 1877, afBrming a decree of Bam Kali Ohauahri, Subordinate 
Judge of Cawnpore, dated the 22nd July 1676. 
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SANWAL SINGH [1878] 

olaimed. ono of the sons of M, had fraudulently concealed from and kept S in ignorance 
of the fact that previously to the suit he had [SM|| realised Bs. 8,624 under the mortgage. 
On this fact coming to 8’a knowledge he sued the sons of M to recover his share of that sum. 
Held that the second suit was not barred by s. 7 of Act VIIT of 1869. Dulwant Singh v. 
ChUtan Singh (H. C. B., N,-W. P., 1871, p. 27) followed and observed on. 

This was a suit for Rs. 2,540-11-0, being the plaintiff’s share of the moneys 
recovered by Ijaohman Singh, a defendant in the suit, on a deed of mortgage, 
dated the. 14th February 1871, together with interest thereon. The plaintiff 
in the suit was the brother of Manohur Singh, deceased, the mortgagee, and 
he and his brother and his brother’s sons were members of a joint and undivided 
Hindu family. In 1874, after Manohar Singh’s death, the jdaintiff, as one 
of the heirs of Manohar Singh, sued his nephews to establish his right, to a 
share in Manohar Singh’s estate, including in that suit a claim to share in the 
rights and interests of Manohar Singh under tlie deed of mortgage, valuing 
such rights and interests at Bs. 5,600, the principal sum. He obtained a decree 
in that suit whicli declared, amongst other things, his right to the share claimed. 
After obtaining this decree it came to the plaintiff’s knowledge that Lachman 
Singh had in 1873 realised from the mortgagor Rs. 8,624, being the original 
debt due under the mortgage together with interest, a fact which Lachman 
Singh had fraudulently concealed from and kept him in ignorance of. He 
therefore brought the present suit to recover from his nephews his share of 
that sum. Lachman Singh, on his own behalf and on behalf of his minor 
brother, set up as a defence to the suit, amongst other matters, that the suit 
was barred by the provisions of s. 7 of Act VIII of 1859. The Court of First 
Instance, refusing to admit this defence, gave the plaintiff’ a decree which, on 
appeal by the defendants, the lower Appellate Court affirmed. 

i 

The defendants then appealed to the Higli Court, again contending that 
the suit was barred by s. 7 of Act VIII of 1859. 

Pandits Bishambhar Nath and Nand Lai for the Appellants. 

The Junior Government Pleader (Babu Dtoarka Nath Banarji) for the 
Respondent. 

The Judgment of the Court was delivered by 

Oldfieldi J. —^The plaint in the former suit is badly drawn up, but tlie claim, 
so far as the mortgage-debt is concerned, was clearly [S4S] for a declaration 
that the plaintiff was entitled to a fifth share in the sum lent under the mort¬ 
gage-deed. The plaintiff stated the principal sum to bo Rs. 5,600, and his own 
share in that sum Rs. 1,120. He did not sue to recover any portion of the 
debt. Ho olaimed by right of succession, and his cause of action was the 
obstruction offered by the defendants to his possession of the family estate. 
It appears that at the time he instituted the first suit the defendant had 
realised the original debt with interest to the amount of Rs. 8,624. The plain¬ 
tiff had no knowledge of this fact which was concealed from him ; and he now 
sues to recover his share of that sum. We find that the defendant wrongfully 
appropriated the assets of the estate, and the Judge’s finding is to the effect 
that he dishonestly concealed from the plaintiff information that he had 
realised the debt. We have thus the element of fraud introduced into the 
transaction and giving another cause of action to that on which the former suit 
was brought. We concur with the Judge in holding that, under the circum¬ 
stances, B. 7 of Act VIII of 1859 cannot be applicable to bar this smt. We 
notice that a similar view v^as taken by this Court in Biilwant Singh y. Chittan 
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Singh,*' and without ondorsing or accepting all that is in that judgment, we 
consider that it exju'csscs tlie course that we should adopt in this case. We 
dismiss the apj)eal with costs. 


Appeal dismissed. 


[1 All. S4S] 

APPELLATE CIVIL. 


77/t’ ^nd January, 187H. 

Present: 

Mr. Ji STicE Pearson and Mr. .lusTicE.OJiDPiKLD. 

Durga Prasad.Plaintiti' 

versus 

Kliairati and otlicrs.Defendants. I 


Act VllI of LViU {Civil Proredme Code), ss. dd7, Arjl—Act XXJII of 1801, 

,s. — Ippeiil — Appellate. Conrl, powers of. 

.All .ApiicUiiti' L'liurt. lic.iritig an appwil cj-jmrfr in tlio abseiiw of tlio rcsjioiKli'iit, cuuiiot, 
sun iiiolii, raise p -luts 111 favour of the* rcspoiulciit, liut must confine it*^ decision to the 
ijiicstions liUsod l».' the apjielliint. 

[J4G]| TflE facts of this case are sulliciently stated for the purjtoscs of this 
report in the judgment of the lligli Court, to wliicii the plaintiti' in this suit 
ajtpealod against the order of tlie lower Apjtellate Court vcirianding the suit to 
the Court of First instance for a new trial. The plaintiti contended in special 
ap]ieal that the order of remand was unauthorised hy law. 

Munshi Jlanumun Prasad for tlic A])pcllant. 

The Respondents did not appear. 

The Judgment of the High Court, so far as it related to this contention, 
was as follows: 

Oldfield, J. —It appears that the defendants, respondents, executed a deed 
of mortgage in favour of jdaintill on the ‘Jth June 1873, for a consideuation of 
Rs. 1,000, which was jiayable in one year, and the i)urj)ort of the deed is to 
give ]).)8sossion to the jilaintifi. On the same date another deed was executed 

* H. C. W.. N.-W. I*., J871, ]). -il. Por ii case iii which the omisBion was due to a 
bond fall' mistake, and n. was held, fcillowirig /liizloor Jtiilieeiii v. Sluivuninnism Begum, 8 W, 
It., J*. 8, that the result was the same as if tJiere had Ih'iiii an act of deliberate relinquish¬ 

ment, see (innoH (Hi'oulra Clunalliry v. llain h'lnii'ir Chowdkry, 8 11.L. R., A. C.,265 ; 8. C., 
l-2\V. It., Td. 

+ Spicial Appeal, No. !W5 of 1877, from a decree of W. Lane, Emj., Officiating Judge ot 
Moradalkid, dated the 10th May 1877, reversing a decree of Maulvi Wajib-ul-Iah Khan, 
Subordinate Judge of Moradabad, dated the 21st January 18^6. 
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by which the defendants agreed to take a lease of the property on 
payment of rent, for the due payment of which the property was liypothe- 
cated in the deed. The rent not having been paid, the plaintiff sues to recover 
arrears of rent, principal and interest, Rs. IG4-7-1, by enforcing the charge on 
tiie property, together witli interest, subsequent to institution of the suit, and 
to obtain possession of the mortgaged property. The defendants apj)eared in 
the Court of First Instance by their pleader and asked for an adjournment to 
enable them to put in their defence ; this was refused, and they failed to put 
in any reply to the claim, and the Court of First Instance decreed the claim for 
possession, and tlie principal amount of rent, and dismissed the claim for 
interest. Tlie plaintiff’ then preferred aii appeal to the Judge on tlie matter of 
interest. The defendants did not defend the appeal notwithstanding that the 
Judge summoned them to api>ear in i>erson. Tlie Judge has held that, under 
s. 37’" of Act XXIIl of 1861, he is at liberty to open the wliole case on the 
appeal iireforred by the plaintiff, and as he considered the Court of First 
Instance was not justified in refusing to allow time to the defendants to prepare 
their answer to the suit, and also that, looking into the deeds, thei'e is reason 
to think that the claim to be ])Ut in possession of the mortgaged property is not 
maintainable, and that the second deed is invalid for want of registration, 
he has reversed the decree of the first Court and remanded the suit for 
[547] re-trial on the merits, under s. 351 of Act Vlll of 1851). This decision 
is open to the objection taken on special ap])oal. 

Section 37'' of Act XXI11 of 1861 gives the A])])ellato Court the same powera 
in cases of appeal which are vested in the Courts of original jurisdietion in respect 
of original suits. Hut the Judge’s order cannot he sujiported under tliis section. 
JIc has held that there has been an inqiroper consideration and admission of 
evidence affecting the nu'rits of the claim, althougli those matters were never 
put in issue in the a])])eal before him. The Judge should have confined himself 
to deciding the matters jiut in issue by the ])arties. Section 3371 of Act Vlll of 
1851) shows the circumstances under which a Coui t may reverse or modify a decree 
in favour of ])laintiffs or defendants who iiavo riot aiipealed, hiit this section 
does not ajiply to the case before us. The defendants miglit liave apiiealod or 
preferred objections undei's. 3-18, and in that case tlie Judge would liave had 
to decide the (piestions raised, hut they never ajijioared to defend the ajqieal, and, 
wo may adtl, Iiavo not done so in tliis Court. The only question before the 
Judge was tliat raised by the appellant, tlie plaintiff’, and he should have 
confined his decision to that question. 


ApiK'lliltc tV'Ult lo llilVL* 
snnio [MAMrs as Ctairls of 
uriginal jurisdiction. 

One of stveriil plaiiitiffs 
cr deferidunls jnaj iipia'iil 
undobliiin a nversa! of the 
whole dtiiee it it prt eted 
on a ground comniou to all. 


* [Sec. 37 :—Ihiless wlieii !it1ui\>ise piwidod, the .\ppcllale 
Court slial] biivi' the ^anlo [K.wers in cases of appeal which arc 
vested in the Courts of original jurisdietion in respect of original 
suits.3 

i [See. 337 If tlicre lie two or more pl.iiiitiflh or two or 
more defendants in a suit, and the deeisiou of the lower Court 
proererl on any ground cninuioii to ail, any one of the plaintiffs 
(]■ defendants may ajUMiil against the whole decree, and the 
A]:pellate Court may rcvcri e or modify the decree in favour of all 
the plaintiffs or delondauts.] 
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[1 All. 647] 

APPELLATE CIVIL. 


The and January, 1878. 

Present : 

IS r. Jr STICK Peabson and Mb. Justice Oldfield. 


Umrao Begatn.Judgmont-dobtor 

versus 

The Land Mortgage Bank of India.Decree-holder.* 


Act XVIIIof 1873 (North-Western Provinces Ecni Act), s. 9 — Landholder — 
liiyht of occupancy tenant—Transfer of right of occupancy in execution of decree. 

Section 9 of Act XVIII of 1873 docH not prevent a landholder from causing the sale in 
execution of his own docret! of the occupancy-right of his own judgment-debtor in land belong¬ 
ing to himself. Ablakh fini v. Udit Narain Rat (I. L. B., 1 All.,353) distinguished. 

The proprietary rights of the judgment-debtor in the village of Sikandarpur 
were sold on the 23rd October 1876, and wore [548] purchased by the decree- 
holder. The decree-holder now applied for the sale of the right of occupancy 
acquired by t.ho judgment-debtor, under the jirovisions of s. 7 of Act XVIII of 
1873, in the sir land api)ertaining to such proprietary rights. The judgment- 
debtor objected that, under tiie lU'ovisions of s. 9 of that Act, such right of 
occupancy was not transferable. The Court of First Instance overruled this 
objection on the ground that the provisions of a. 9 of Act XVIII of 1873 wore not 
applicable to sides in execution of decrees, but to voluntary transfers. 

On appeal by the judgment-debtor to the High Court, it was again oontend- 
ed by her that her right of occupancy in the sir land as an ex-proprietor could 
not be sold in execution of decree under the provisions of s. 9 of Act XVIII of 
1873. 

Babu Beni Prasad, for the Appellant. 

Pandit Ajudhia Nath, for the Bespondent. 

The Judgment of the High Court was dolivei'od by 

Pearson, J. —The lower Court’s view that s. 9 of the Bent Act applies to 
private transfers of occupancy-rights only and not to sales of such rights in 
execution of decree is, in the general form in which it is stated, opposed to the Full 
Bench ruling of this Court, dated 19th February 1877 (in Ablakh Bai v. Udit 
Narain liai, I. L. B., 1 All., 353). But in the case out of which that ruling 
arose the person who sought to bring to sale an occupancy right possessed by 
his judgment-debtor in a holding was not the zamindar, the proprietor of the 
land. In the present case the decree-holder is himself the zamindar. The 
section appears to have been enacted in tlie interest of landholders, who may 
presumably waive the privilege it confers on them. It would be unreasonable 
to hold that a landholder should not be free to cause the sale in execution of 
his own decree of the occupancy right of his own judgment-debtor in^land 

* MiHcollatiuouH Regular Aprval, No. 96 of 1877, from an order of Pandit Har Sahai, 
Subordinate Judge of Farukhabad, dated the 27th August 1877. 
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belonging to himself. Such a case cannot fall within the scope of the Full Bench 
ruling above mentioned. We therefore dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[Afflnned by tho F. B., in (1879) 2 All., 451. See also (1885) 7 All., 511.] 


[8493 APPELLATE CIVIL. 


The 2nd January, 1878. 

Present: 

Sir Egbert Stuart, Kt., Chief Justice, anu Mr. Justice Pearson. 

Kanahi Ram.Plaintiff 

versus 

Biddya Ram.Defendant. " 


Hindu Law—Guardian and minor—Act XXI of 1850 — Caste — 

. Marriage—Medical examination. 

A Hindu who has been deprived of caste by tho members of his brotherhood on 
account of intending, for a money-consideration, to give his infant daughter in marriage to a 
man both old and impotent, does not, under Hindu TjUw, thereby forfeit his right as guardian 
to tho custody of such daughter. Even if there were a rule of Hindu Law which, in such a 
case, inflicted a forfeiture of such right, such rule could not, with reference to the provisions of 
Act XXI of 1850, be enforced. 

Whore accordingly, because a Hindu had been deprived of caste for the reason above- 
mentioned, a person sued to have the custody of the infant himself as her guardian in lieu of 
her father, and, as such, to be declared empowered to arrange for her marriage to a suitable 
husband, basing his suit on Hindu Law, held that such suit was not maintainable. 

Held also that the lower Courts properly refused to cause the intended husband in this 
case to be medically examined as to his allogod imi>otency, he not being a party to the suit, 
and there being no provision of law authorising such a procedure. 

This was a suit for possession of Ram Piari, minor daughter of the defendant. 
The plaint stated that the defendant desired, contrary to Hindu Law, to give 
his daughter in marriage to a very old and impotent man, having taken Rs. 400 
from him; that the members of his caste had deprived the defendant of caste, 
and he had thereby lost his right to the protection of his daughter and to give 
her in marriage, which right had accrued to the plaintifl', the son of the 
defendant’s uncle; and tho plaintiff claimed an injunction restraining the 
intended marriage, and a declaration of his right to give tho defendant’s 
daughter in marriage to a fit and proper person. The Court of First Instance 
dismissed the suit as unmaintainable, and on appeal by the plaintiff the lower 
Appellate Court affirmed the decree of that Court. 

'Special Appeal, No. 660 of 1877, from a decree of G. E. Watson, Esq., Judge of 
Aligarh, dated the 14th May 1877, affirming a decree of Muiishi Man Mohan Lai, Munsif of 
Aligarh, dated the 11th May 1877. 
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t«60] On special appeal by the plaintiff to the High Court it was con¬ 
tended that tlie suit was maintainable, and that the lower Courts had impro¬ 
perly rejected the plaintiff's application to have the intended Imsband examined 
by the Civil Surgeon, in order that it might be ascertained whether or not he 
was pliysically lit for marriage. 

Pandits Ajudhia Naih and Nmid Lai, Lala Hnrkishm Das, and Babu 
Oprokash Chandar, for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banarji) and Munshi 
Hannman Prasad, for the Eespondent. 

The following Judgments were delivered by the Co.irt:— 

PeaPSOn, J. —Tliis case lias been argued before us at great length, and the 
conclusion at which I have arrived, after consideration of all that has been 
said on both sides, is that the suit as brouglit is not maintainable. The apiJel- 
lant has, in my opinion, failed to show that, because the defendant has been 
put out of caste by the members of his brotherhood on account of his intending 
to give his iufant daughter, aged eleven years, in mai'riago to a man'by name 
Phunda Rain, said to lie more than seventy yoiu’s old and impotent, in consider¬ 
ation of receiving from iiim about Ks. 400, ho (tlie defendant) baa, Mjcording 
to Hindu Law, lost his right as guardian to the custody of t^isaid .]^^; and 
such a contention, oven were it supported liy Hindu Law, must'ifee disallowed 
in reference to the provisions of Act XXI of IBriO. The claim on the appel¬ 
lant’s part on the basis of that contention to have the custody of the him¬ 
self as her guardian in lieu of her father, and as such to bo declared empowered 
to arrange for her man-iage to a suitable husband, cannot tlierefore be conceded. 
Assuming that, in a suit properly brought for that purpose, and on proof of 
Phunda Ram’s physical disqualification for marriage, the Courts could inter¬ 
fere so far in the matter as to restrain the defendant from marrying his 
daughter to that ])erson, it would not ho necessary to proceed so much further 
as to deprive the defendant .of his rights or to relieve him of his duties as a 
father. The lower Appellate Court has held the assertion respecting Phunda 
Ram’s impotency not to lie substantiated. It is urged that the lower Courts 
should have caused Phunda Ram to he examined hy the Civil Surgeon, hut no 
provision of law authorising such a ])rocedure has boon pointed out. Phunda 
Ram was not even t961] a party to the suit. It has been stated in the 
course of the argument before us that under Hindu Law a rnairiage may he 
dissolved on the ground of the bridegroom’s impotency. If this statement bo 
correct, it is satisfactory to think that, should the defendant insist on carrying 
out his intention, the girl may, if entitled to claim it, have a remedy at law. 
Although the appellant may not have been entitled to bring this suit as her 
guardian or to claim her guardianship, his action in the matter is attributable 
to commendable motives, anil in discussing his appeal, not without reluctance, 
I would dismiss it without costs, and in affirming substantially the decrees of 
the lower Courts, J would modify tliem in .so far as they ordei’ the costs of the 
defendant to be paid by tlie plaintiff. 

Stuart, C. J.- -I have taken a little time to consider this case, for I confess 
I w'as anxious, if I possibly could, to give the plaintiff the remeily he seeks. 
In our order of the I3th June last it is justly remarked “ that Uie marriage 
of a girl eleven years old to a man of seventy years old is, on the face of it, an 
immense injury to the girl, and an extreme abuse of the father’s authority os 

* This; was an order granting, under «. 193 of Act VHl of IH.^9, an injunction restrain¬ 
ing the defendant from carrying out the intended marriage, pending the determination of this 
specialBappeal. ^ 


m 



CHAMAILI BANI V. BAM DAI [1878] I.L.R. 1 All. 852 


her guardian,” and having heard fcho case out, in fact and in law, I still adhere 
to that remark, and I would, if I could, prevent this marriage. But I regret to 
say that, having fully considered it in all its bearings, as well with respect to 
the peculiar principles and precepts of the Hindu Law as on the other legal 
grounds which were maintained at the Iioaring, I have arrived at the same con¬ 
clusion as that expressed by Mr. Justice Pj-iauson. No doubt it would have 
been better if the old man, Phunda, the would-be-bridegroom, had been a party 
to the original suit, hut it is too late to consider that now, even if he had been 
prejudiced by the order we now make. So far, however, as lie is concerned the 
result is substantially favourable to him, although I should be glad to learn that 
the marriage does not take place. 

1 also agree with Mr. Justice PHAUSON that this appeal sliould be dismissed 
without costs of the Courts below. I would order each pavf.y to bear his own 
in both. 


NOTES. 

2ft All., 2.S.3.] 


[8323 FULL BENCH. 

r/ic lOth Janudiij, IHTfi. 

PUESENT: 

SiB Bobebt Stuabt, Kt., Chief Justice, Mb. Justice Peahson, 

Mr. Justice Turned, and Mr. Justice Spankik. 

Chamaili Bani.Defendant 

I'n'sus 

Bam Dai.Plaintiff. 

Act VII of 1870 (Court Fcch Act), ns. 17, ^7—Act VIII of IHoO (Civil 
Procedure Code), ss. 8, 0—Multifarious suit —“ Distinct subjects" — Plaint — 

Memorandum of appeal. 

Held (SPANKIE, J., dissctUinci) that tho words “ distinct siihjccts ” in s. 17 of Art VII 
of 1870 mean distinct causos of action or distinct kinds of relief. 

Per SPANKIE, S .—Such words me«ui every stiparate matter distinctly forming a subject 
of the claim. 

The defendant in this suit having preferred an appeal to the High Court 
against the decree of the Court of First Instance after tho time allowed by law, 
the Court called upon the respondent to show' cause why the appeal should not 
be admitted after such period. The respondent preferred a petition to the Court 
stating that the memorandum of appeal was insufficiently stamped, ‘the 
appellant having paid in respect thereof a Court fee of Bs. 610, whereas 
under s. 371 of Act VII of 1870 a fee of Bs. 808-12-0 was chargeable. 

•Misoollancous Applicatiion, No. .82 B of 1877. 

ItSeo. 17:-—Where a suit embraces two or more distinct subjects, the plaint or memoran¬ 
dum of appeal shall be chargeable with the aggregate ainount of 
Multifarious suits. tho fees to which the plaints or memor.i,nda of appisil in suits 

embracing separately each of such subjects would bo liable under 
tills .^pt. 

Nothing in tho former part of this section shall be deemed to affect tho power cofiferrod 
by tho <3ode of Civil Procedure, section nine.] 

1;ALL.—84 
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Under the oi’der of the Court the following report was made by the Assistant 
Registrar:— 

“ Tlic claim embraces different subjects, and under s. 17 of the Court Fees’ 
Act, the Court fees should apparently have been calculated on each subjeot- 
mattor, and not on the aggregate valuo, as has been done. The fees should be 
calculated as follows :— 


1.—For possession (on five times the jama) 


Rs. 

4,315 

A. 

1 

P. 

2 

Court-fees. 
Rs. A. P. 

245 0 0 

2.—For a house, value 


4,100 

0 

0 

230 0 0 

3.—For wasilat 


5,243 

3 

2 

285 0 0 

4.—For damages 


G48 

0 

0 

48 12 0 


Total 

... 14,.306 

4 

4 

808 12 0 


On the aggregate amount the stamp is sufficient, but this apparently is not 
correct as stated above. It should have been calculated under s. 17 of the 
Court Fees’ Act, and tlio stamp is therefore insufficient by Rs. 198-12-0.” 

[553] The Court {Stuaht, C.T., and Spankie, J.) referred to the Full 
Bench for an opinion as to the meaning of the words “ distinct subjects” in 
s. 17 of Act VTI of 1870. 

Mr. Colvin and Pandit Ajudhia Nath, for the Appellant. 

Munshi Hanuman Prasad, Pandit Bishamhar Nath, and Mir Zahur 
Husain for the Respondent. 

The following Judgments were delivered by the Full Bench ;— 

Stuart, C.3. —It appears to me that the meaning of the words " distinct 
subjects” in s. 17 ' of .‘\ct VII of 1870 is shown with sufficient clearness in that 
section itself, wdien it states: that ” the plaint or memorandum of appeal shall be 
chargeable with the lujureqate amount of the fees to which the plaints or memo¬ 
randa. of appeal in suits emhrachuj separately each of such suhjects would be liable 
under this Act.” This, 1 tliink, can only moan that the two or more distinct 
subjects are to l)e so chargeable as being distinct causes of action. The words 
" plamts or memoranda of api)eal in suits” in the section show this to my mind 
conclusively, and it is not enough that the distinct subjects should be merely 
separate and distinct matters embraced in the claim. 

But, on the other hand, I am of opinion that this interpretation of s. 17 of 
the Court Fees’ Act does not in the least degree affect the correctness of the 
calculation submitted by the office in the case which has given rise to this 
reference, for it is very clear to me that each of the separate distinct subjects 
mentioned in the report might be separate causes of action in separate suits, 
and therefore whether viewed in that light or merely as distinct and separate 
matters of claim, the correct foe chargeable in this case is that suggested by the 
Assistant Registrar. 

Turner, J.- -Seeing that the fee to be charged in such cases is the aggre¬ 
gate of the fees to w'hich the {daints in suits embracing separati^y each of the 
subjects would be liable under the Act, 1 am inclined to think that “distinct 
subjects” mean distinct causes of action or distinct kinds of relief; a suit is 

brought for the recovery of an inheritance, although the inheritance'might consist 
of distinct proiMjrties and pro?jerties differing in kind, the fee would be computed 
on the aggregate value of the one subject of suit. ^ But where a suit is brought 

*t9. V. stdpra, 1 All. p. 652]. 
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(i) for the recovery of an inheri-[584]tance, (ii) for an injunction, and (iii) for the 
amount of a biU-of-exchange accepted by the defendant, each of these three 
subjects would be distinct, and the fee chargeable would be the aggregate of 
the fees chargeable in respect of each subject if sued for in a separate suit. On 
the report now submitted by the office it is not possible to determine the proj)er 
fee. When the record is before the Court it can be ascertained what are the 
subjects to which the appeal relates. 

Pearson, J. —I concur in the view taken by my learned colleague 
Mr. Justice TUBNBK. 

Spankie, J. —I adhere to the opinion which I expressed when this question 
was argued by Pandit Ajndhia Nath before the referring Bend), which opinion 
1 believe the learned Chief Justice shared. But it became necessary to refer 
the question as a doubt hiul boon expressed elsewhere as to the meaning of 
the words “ distinct subjects” in s. 17 of the Court Fees’ Act. 

I regard the words as meaning every separate matter distinctly forming a sub¬ 
ject of the claim. The section runs thus : “ Where a suit embraces two or niore 
distinct subjects, tlie plaint or memorandum of aj>peal sliall be chargeable with 
the aggregate amount of tlie fees to which the plaints or memoranda of appeal in 
suits embracing separately cacli of such subjects would bo lial)le under this Act.” 
The fee to which each of the distinct subjects embraced by the suit is liable, if 
a separate suit wore brought, is first to be ascertained and then the aggregate 
amount of all the items is to be charged. The words “ multifarious suits” in 
the margin have no reference to s. 8" of Act VIII of 1859 in the sense suggest¬ 
ed by the learned pleader for appellant, that we aijo to read tlie words “ two or 
more distinct subjects” as if they were ’* two oi’ more distinct causes of action ; ” 
and the second clause in s. 27 that “ nothing in the former ])ai t of the section 
shall be deemed to affect the power conferred l)y the Code of Civil Procedure, 
B. 9 ” simply affiims what is laid down in s. 9 that, whore two or more causes of 
action are joined in the same suit, and the 0001 !; sliall be of opinion that they 
cannot conveniently be tried together, the Court tnay order separate trials of 
such causes of action to be held. 

I would rojjly that the Assistant Registrar has calculated the fees strictly 
in accordance with the provisions of s. 17 of Act VIII of 1870. 


NOTES. 

[The rule as to multifarious suits is subjout to the maximluii in the proviso at the cud 
of Sch. I, No. 1(1880) 3 All., 108. 

This case was explained in (1880) 2 All., 070, F.B. ; sec also 10 All., 401; 27 All., 180.] 


* [See. 8:—Causes of action by and against the same parties, and by the some 

.J , , , „ nf Court, may be joined in the sumo syit-,'.'provided the entire 

Joinaer 01 cause claim in respect of the amount or value of the property in suit 

action m the same suit. do not exce^ the jurisdiction of such Court.] 
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[565] APPELLATE CIVIL. 


The 18th Janmrji, 1878. 

Present: 

Mr. Justice Spankie and Mr. Justice Oldfield. 


Gumani and another.Plaintiffs 

versus 

Ram Cliaran and others.Defendants.* 


Contract—Specific performance—Act I of 1877 {Specific Belief Act), s. 27, 
cl. (h)—Misjoinder of causes of action. 

The plaintin.s sued to enforce an agreement for the execution of a convoj'ance of certain 
immoveable property, and for the possession of such property, making the party to such 
agreement and the jiji sous who had, subsequently to tliu date of the same, purchased such 
property in execution of decree, defendants in tlio suit, on the illcgation that such persons luid 
]>urcha‘«cd in bad faith and with notice of the agreement. Held, with reference to s. ‘27 of 
.\ct I of 1877, that, under such circumstances, there w.is not luicossarily a misjoinder of causes 
of action. 

Ram Padauath and Ram Charan, two brothers, claimed a certain share 
in a certain villa;.-o as tlieir joint and undivided jn-ojjerty. To enable tliem to 
sue lor this i)roi)crty, the deceased husband of Gumani and Ilarlninsa advanced 
them certain mono>-.s. In consideration of tlie loan, Ram Pudaratb, on the 
7th May 1873, and Ram Charan, on the 10th December 1874, agrotjd in 
writing to execute in favour of tlie deceased a deed of sale of throe-fourths of the 
share should tliey obtain a decree in rcsjject of it. The brothers sued for 
possession of tlie shai-e and obtained a decree. On the 20th June 1876, the rights 
and interests of Ram Charan in sucli decree wei'e sold in execution of decree, 
and were purclia-sod by Nakchod and certain other persons. On the 21st August 
1876, the rights and interest of Ram Padaratli in such decree were sold, and were 
also purchased by Nakclmd and the other persons, who obtained possession of 
the share. Gumani and Ilarhansa brought the present suit against Ram Charan 
and Nakched and the other persons to enforce the agreement, dated the 10th 
Doceml) 0 r 1874, and for possession of three-fourths of the share. They also 
])rought at the same time a suit against Ram Padarath and Nakched and the 
other persons to enforce tho agreement dated the 7th May 1873. The Court of 
First Instance dismissed both suits, on the ground that the auction-purchasers 
were not parties to the agree-[356]ments and there was consequently in the 
suits a misjoinder of causes of action, and its decrees were on the same ground 
affirmed by the lower .\i)pellate Court on apiieal by the plaintiffs. 

On special ai)])oaI to the Fligh Court in the present suit it was contended 
by tlie plaintiffs that there was no misjoinder of ^uses of fi,ot||^pii 

Pandit Ajiulhia Nath and Bahu Beni Prasa^k>r ' 

Lala Lalta Prasad and Munshi Sukh Bam for the Respondeilfidij^*..' 

- , - ...— 

* Sp«<ji>il Appoi)], No. 1053 of 1877, from a decrco of Maulvi Sultan Hasan, Suh(minate, 
Judge of Gorakhpur, dated tho 18th July 1877, affirminaa Aecreeof Shah Bahat All, Mimuf 
of Banst, dated the lat June 1877. * • 
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The Judgment of the Court was delivered by 

Spankie, J. —We think that the lower Appellate Court has too readily 
assumed that, because the auction-purchaser was no party to the contract to sell 
to plaintiff, the suit is bad for misjoinder. It is part of the plaintiff’s case that the 
auction-purchaser at the time of his ijurchase was aware of the original contract 
in favour of the plaintiff, and that he and tlie defendant Earn Charan were acting 
in collusion and to tho injury of the plaintiff. Under cl. (f»), s. 27,* Act I of 
1877, a contract may be enforced against any party to it or any other person 
claiming under him by a title arising subsequently to the contract, except a 
transferee for value who has paid his money in good faith and without notice of 
the original contract. The claim tliereforo is not necessarily bad for the reason 
assigned by the lower Courts. The defendants wlio were parties to tho original 
contracts in the cases before us may be said to have admitted them, as Earn 
Cliaran did not defend the suit against iiim, and Earn Padarath in tiie other 
suit acknowledged the justice of the claim. It is true that tlie auction-pur- 
chaser contends that those defendants are in collusion witli tho plaintiff to 
injure him. 

The Court would have to determine first whether or not there was any 
agi'eeraent enforceable })y law hotwoon the contracting pai’ties, and, if so, was 
the contract one specifically enforceable by law as being one for which compen¬ 
sation in money would be no adequate relief. If the lower Appellate Court 
found that the contract was one s])ecilically enforceable, it would have to 
determine whether or not it was a contract entered into at the time it 
professes to have been itiado in good faith between the conti acting parties, 
or, as alleged by the auction-purchaser, the transaction was CS57] not made 
hoiid fide and was i)re])arod in fraud of himself. If the lower Court found that 
there was a genuine contract of sale, the Court would then have to determine 
whetJior or not tiio auction-purchaser at tlie time of his purchase was aware 
of tho original contract. 

With this view of the case wo annul tho finding of tho lower Appellate 
Court, and remand tho case, under s. 3/)l of Act VTfl of 1859. with directions 
thati it may be restored to its original number on tho tile, anil be tried on its 
merits by the lower Appellate Court. Costs will abide the result. 

Cause rcnuMided. 


under eubBeq uent 

title. • 


•JSoc. 27 :—Except sis otherwise pixsvided by this Chapter, 
spodfic perfonnsiuco of a contract may be enforced svgainst— 

* * « 


(6) any other person claiming under him by a title arising subsequently to the 
contract, except a transferee foiivaifio who has paid his money in good faith and .without 
notioe of the origiual contract.^ 
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FAZAL HAQ V. 

[1 All. S87] 

APPELLATE CIVIL. 


The lath January, 1878. 

PllKSENT : 

Sm Robert Stuart, Kt., Chief Justice, and Mb. Justice Oldfield. 

Fazal Haq.Plaintiff 

versus 

Malm Chanel and another.Dofcnclants."' 


Public thorou/jhfarc — Easement—Act XVof 1878 (North-Western Provinces 
and Oudh Municipalities Act), ss. ^7, -W, 88—Special damage—Right of action 

—Municipal Committee, powers of. 

While cortjiin land formed part of a curtain puh'ic thoroughfare E had immediate accesR 
to such thoroughfare and thi! u«“ of a certain drain. The Itfuiiicipal Committee sold such 
land to M and constructed a new thoroughfare. M used and occupied such land so as to 
obstruct F's acc(jss to the now thoroughfare and his use of the drain. /•' thoroforu sued him 
to establish a right of access to the new thoroughfare over such land and a right to the use of 
such drain. Held that, having sullcred s])ceial damage from M’s acts, E had a right of 
action against him, and that such I'ight of action was not affected by the circumstance that 
M had aerjuired his title tt. the land from the ^lunieijial Comtuittee, inasmuch as the Muni¬ 
cipal Committee could not have dealt with the old thoroughfare to tins special injury of E, and 
had is closed the s.ime, would have been bound to provide adequately for his access to the 
new thoroughfare iind for his drainage. 

This was a suit to establish a rifflit of access to a certain public thorough¬ 
fare Sind to the use of a certain drain, the plaintiff alleging that he had 
peaceably enjoyed such access and tlio use c)f such di ain as easements and as of 
riglit, without iuterru])tion and for twenty years. The facts of the case and 
the manner in which the lower Courts dealt willi the suit are sufficiently stated 
in the order of [588]) remand made by the High Court, to wliich the plaintiff 
appealed against tiie decree of the lower AjJiiellate Court. Tliat decree affirmed 
the decree of the Court of First Instance dismissing thoidaintiff’s claim to such 
right of access. 

Munshi Ilaniivum Prasad and Shah Asad Ali for the Appellant. 


The Senior Government Pleader (Lala Juala Prasad), the Junior Govern¬ 
ment Pleader (Babu Dwarka Nath Tianarji), and Babu Oprokash Chandar for 
the Respondents. 

Tlis Court made the following 


Order of Remand :—As wo understand the facts, it would appear that 
land which belonged to and formed jiart of the old public road and adjoined 
the plaintiff’’s premises has been sold by the Municipality to the defendant. 


hut that a sufficient portion of land i-emains in ua 
defendant has apjiropriated to his own exclusive^ 
purchased and which lies hutwoen the plainti' 
public roa<l, and by so doing th<3 plaintiff avers 

• Special A]>ix.‘al, No. 1009 of 1877, from a decree of B 
of Balit^anpur, dated the 5th July 1876, aRirmiiig a 
Munsif of Saharanpur, dated the 18th May 1876. 


the puMie apd the 


Bits] 

a 


Ktt defendant^^llll^l 

Shankar Das, Subordinii^^^ 
Esreo of Muhammad Ixndadj 


iSO 
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with his right of way and prevented approach as of old on his part 
from his premises to what now constitutes tlie public road. The plaintiff 
asks that a passage three yards wide be opened across the purchased land to 
the public road for his use; he also seeks to have a drain opened which 
defendant has closed. The Court of First Instance deci’eed the opening of the 
drain, and dismissed the rest of the claim, and the lower Ajjpellato Court has 
affirmed this decision. Tiie Subordinate Judge lias found that the land 
purchased by the defendant was a public thoroughfare, but has held that 
plaintiff has no right to relief in respect of maintenance of his right of way, 
apparently on the ground that he could obtain access to the public road by 
making a detour, and that any inconvenience to him would be trifling compared 
with the loss to the defendant who lias purchased the land at a high price. 
This judgment proceeds on erroneous grounds. If the land purchased from 
the Municipality was part of a public thoroughfare, and the defendant by his 
purchase obstructs its use, the plaintiff can sue for relief, if ho can show that 
he has been individually injured by the defendant’s act. In the present case 
there is no doubt that such injury has been shown, if tlic plaintiff’s allegations 
are true that he has no longer the direct access to the present public road 
wliicb he had before, and that tlie act of the defendant has [859] caused the 
closing of an established drain, and it would be no ground for denying him 
relief that he may by making a detour to get access to the road, or that to give 
him relief will interfere with the benefit wliicli defendant anticipated from 
his purchase. 

The questions for decision are whether the land bought by defendant was 
part of a public thoroughfare; whether tlie title obtained by the defendant 
under the Municipality’s riglit to sell was one wbicb gave him tlie land free 
from any liability or responsibility to the plaintiff on account of previous user 
of it; and whether plaintiff has suffered the injuries alleged by the defendant’s 
act so as to give him a right of action and a claim to tlie relief now sought. 

It will be necessary that the Municipality he properly represented in the 
suit as defendant, and we remand the case under s. 351 of Act VTII of 1869 
that this may"^ be done and the above issues tried and decided ; when the lower 
Appellate Court will return the case with its finding to this Coui’t, and seven 
days will be allowed for objections to ho preferred to the finding. 

On the return of the Subordinate Judge’s finding, the Court delivered the 
following 

Judgment:—The lower Court’s finding on the issues remitted is to the 
effect that the land in dispute formed part of a public thoroughfare, and that 
the defendant by his occupation of it since his purchase from the Municipal 
Committee has interfered with the plaintiff’s right of drainage and way. On 
the latter i>oint the Court’s finding sliows that plaintiff’s premises adjoin this 
land, and while it formed part of tho highway he and his tenants luul imme¬ 
diate access to the highway, hut by the exclusive occupation of this portion 
of tho highway by defendant their access to that portion which now forms 
the highway has been shut off, and no other adequate moans of access has 
been provided. 

. shows that plaintiff has suffered injuries and 

UMOQVieaidMHi^y the olosiM of tlie highway by defendant, which affect him 
beyond 'Wfailil affects the public at large, and lie has in consequence a right of 
action against the defendanf^ Maha Chand, and thore is nothing in the circum¬ 
stance that defendant’s til|e is derived by purchase of the land frcpi the 
Municipality, as has be^ urged, which can affect the plaintiff’s right to 

/ 
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relief. [560] No doubt by s. 38 of the Municipalities Act the property in all 
public highways is vested in the Committee, and by s. 27 the Committee can, 
with the sanction of the Local (Tovernment, sell any portion of land referred to 
in that section which is not required for tlie purposes of the Act, and shall 
keep roads in repair and may do all acts and things necessary for purposes of 
general utility—s. 32. But there is nothing in tlie Act which debars the Civil 
Courts from entertaining suits and giving relief in resi)ect of any civil right 
which may be shown to have been infringed through the exercise by the 
Municipjility of its powers under the Act; on the contrary, provision is made 
for such suits. Hero the plaintiff has made out a case. He has shown that 
the drainage from his premises has been stopped, and that he has been isolated 
and shut olf from access to the present highway. The Municipality could not 
have tlius dealt with the highway to the special injury of the plaintiff. In 
closing a portion of it they would have been bound to provide adequately for 
his drainage and liis access to the highway which they had substituted; 
indeed, it is not clear that they had any intention of «loing otherwise, and the 
defendant can do no less. 

The relief whicli plaintiff now seeks is very reasonable.. He does not ask 
to set aside the sale of the land, Init that a cart-road nine feet wide ‘ should be 
I'eserved communicating with the highway, and that the existing course of 
drainage he not interfered with. 


We decree the api)eai, and modifying the decrees of the lower Courts, 
decree the chiim with all costs. 


Appeal allowed. 


NOTES. 

[The Bamc view was taken by other High Courts;—.'iCal., 20; 2 Bom., 457 ; 1 All,, 
249 ; 9 Mad., 405.J 


[1 All. 360] 

APPELLATE CIVIL. 

The 21st Januarif, 187H. 

PRBSKNT ; 

Mr. Justice Pearson and Mr. Justice Oldfield. 

Kadhia.Defendant 

verms 

Beni and others.Plaintiffs.* 


Act VIII of 1869 (Civil Procedure Code), s. 2—Res jwlicata. 

The plaintiffs in the present suit claimed, as the heirs of J, certain projxirty from M, the 
daughter of 72, alleging that such property was the joint and undivided property of R and J, 
to which on 72's death J had succeeded. The [561] plaintiffs had formerly, after the death of 
J, sued M for such property, alleging that it was the sepa^^property the 

death of R's widow they were entitled to succeed theiiirttr/ that 

former suit that such property was the separate property of 72, to which ^ wiu 
to succeed on tho death of his widow, was a bar to their present suit. ' s ■ 

* Special Appeal, No. 66G of 1877, from a decree of Bahu Bara Kali Ghaudhri, Sttbordi-- 
nate Judge of Cawnpore, dated tho .30th April 1877, afflrmidli a decree of Munshi Man Mohau 
Lai, Munsif of Akbarpur, dated tho 1st December 1875. 
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The facts of this case arc sufficiently stated for the purposes of this report in 
the judgment of the High Court to which the defendant appealed against the 
decree of the lower Api>ellate Court. That decree affirmed the decree given by 
the Court of First Instance to the plaintilTs. The defendants contended that 
the matter in dispute was res jwlicala. 

The Senior Government Pleader (Irila Jiuiht Vrasafl), for the Appellant. 

Lala Lalta Prasad and Munshi Kashi Prasad, foi- the Respondents. 

The Judgment of the Court was delivered by 

Oldfield, J. —It ap])oars that one Jai Ram had four sons, Basawan, Mata 
Din, .Thau, and Rarn Bakhsh. They are all deceased, -Ihau having died in 
1868, and Ram Bakhsh some sixteen years ago, leaving a widow Dallo, who died 
in 187i, and a daughter, the defendant in this suit. The jilaintiffs represent 
Mata Din. On the death of Dallo tliey sued in 1874 this defendant, the 
daughter of Ram Bakhsh, for the proiwty now in suit, alleging that they were 
the heirs of her deceased father. Ram Bakhsli, and of Dallo; that suit was 
dismissed. They now sue her for the same pro])erty, alleging that Jhau and 
Rani Bakhsh lived and held the jiroperty as joint projierty, and that Jhau 
succeeded to Ram Bakhsh, and tliey are his heirs. Tlie defendant pleaded that 
the claim was barred with reference to the decision in tiie former suit, and 
tliat it was also barred by limitation, owing to the long adverse possession of 
Dallo and the defendant. Both Courts have decreed the claim ; the lower 
Apjiellato Court has held that there is no estojipel iinder the Evidence .■Xet to 
bar the suit, and that Rain Bakhsh and Jhau held the propei'ty jointly, and 
this being so, it must be concluded that, at Ram Baklish’s death, Jhau 
succeeded to Ins share, and the possession of Dallo in a ]iart of tlie ])remises 
was not adverse to him. > 

r362] It appears to us that this judgment of the lower Ap])ollate Court is 
inconsistent with the findings on facts made in the. suit which the plaintiffs 
brouglit in 1874 against the defendant, and that the lower .Kiipellatc Court has 
failed to properly consider the plea which was raised as to the effect of tlie 
judgment on this claim, and we consider that the suit cannot be maintained 
with reference to the former case. The iilaintiffs brought the former suit on 
the ground that they were heirs of Ram Bakhsh and Dallo; that the property 
formed the estate left by Ram Bakhsh and Dallo ; and they further alleged 
that Ram Bakhsh had lived sejiarate in estate from all his brothers. When 
they brought that suit Jhau had been dead some years, and their present claim 
that he succeeded to the estate at Ram Bakhsb's death as Ins lieir, and that ho 
hold it jointly with Ram Bakhsh, was never urged in the former suit, and is 
wholly inconsistent with their allegations in that suit. But it further appears 
to us that the question of the nature of the estate, whothor held separately by 
Ram Bakhsh from all his brothers, and the nature of Dallo’s and the 
defendant's title and possession were questions which pi-oporly fell to bo 
decided in that suit, and were in our opinion decided in favour of the defendant, 
and that the effect of that decision is to bar the claim both under s. 2 of Act 
VIII of 1869 and the Limitation Act. It was distinctly pleaded by defendant 
in that suit that after Ram Bakhsb’s death Dallo had possession of the house 
in suit, and that d®f®iidant was entitled to the house by inheritance and the 
finding was as follows : “ It is therefore satisfactorily established that for a 
long period Ram Bakhsh, and after his decease his widow, Dallo Kuar, had 
separate and adverse possession of the property in dispute, and under such 
circumstances the daughter, i.e.., the appellant has, according to Hindu 
Law, the right of inheritagice to the estate in suit loft by Ram Bakhsh 


: AU.—66 
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and his widow as against respondents. We cannot reconcile the above 
with the present finding that Dallo’s irassession was not adverse to 
jbau. Anyhow, the judgment in that case appears to us to be final in 
respect of defendant’s title as against the plaintiffs whether they claimed in that 
suit as heirs of Bam Bakhsh or of Jhau, for at tliat time any title they 
had as heirs of Jhau had already accrued, and as we have remarked the 
entire cliaracter of Dallo’s and defendant’s title and possession as against 
[S63] them was opened out by the pleadings, and properly fell to be decided 
in that case, and cannot be raised again. 


We decree the appeal with all costs and reverse the decrees of the lower 
Courts and dismiss the suit. 


Appeal alUnoed. 


[1 All. sea] 

APPELLATE CIVIL. 


The nilst January, 1878. 

Present: 

Mk. Justice Pearson and Mr. Justice Oldfield. 


Chadami Lai.Plaintiff 

versus 

Muhammad Bakhsh and another.Defendants.* 


Pre-emption — Contract — Wajib-ul-arz — Custom — Appeal. 

Thu plaintiff in a suit to unforcc a right of pre-emption in respect of certain sharea in certain 
villages, founded his claim on a special agreement contained in the village administration- 
papers, and such claim was tried and determined in the lower Court as so founded. Held 
that the plaintiff could not in appeal sot up a claim to enforce such right founded on custom.! 

This was a suit for pre-emption founded on special agreement. The facts 
of the case and the manner in which the Court of First Instance dealt with the 
suit are sufficiently stated for the purposes of this report in the judgment of 
the High Court, to which the plaintiff appealed from the decree of the Court of 
First. Instance dismissing his suit. 

The Junior Government Pleader (Babu Divarka Nath Banarji) and Munshi 
Hanvman Prasad, for the Appellant. 

Pandits Bishambhar Nath, Ajudhia Nath, and Nand Lai, for the 
Eespondents. 

* Regular Appeal, No. 86 of 1377, from a decree of ^mdit Har Bahai, BuhctfdilMte Judge 
of Farukbabad, dated the 28th April 1877. ' 

t See alao Knonj Jtehari Lai v. Qirdhari Lai, 1 B. L. B., S. N., 12, B.C., 10 W. i8d, 
and ShiM Suhai v. Hart Suhai, 3 B. L. B., Ap., 142, in which caaes it was hedd that, where a 
plaintiff Hcoks to enforce a right of pre-emption upon the ground of partnership, he cannot 
obtain a decree upon the ground of vicinage. ^ 
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The Jndiment of the Court was delivered by 

Oldfield, J. —^Tbis suit has been brought to recover tsertain shares in mauza 
Saran Top and Mahal Bagh, pargana Kanauj, by right of pre-emption based on 
the village administration-papers of the current settlement. It was urged in 
defence by the purchaser [864] that the village administration-papers are not 
binding on his vendor, who was no party to them, and that, as a matter of fact, 
the plaintiff refused the offer of the estates when made to him. The lower 
Court has -dismissed the claim finding in favour of the answering defendant. 
The objections now taken in appeal by the plaintiff appear to us to fail. The 
wajih-ul-arz of Mahal Bagh was not signed by the vendor or any one he 
represents, and though in that of the zamindari raahal there is an endorse¬ 
ment to the effect that Gajadhar Lai attested it, there is nothing to show that, 

' if he did so, he had any authority to do so. He was the lessee of the owner, 
Musammat Banno, but this position did not give him authority to act for hei 
at the settlement. In his evidence ho states that he cannot remember about 
the attestation of the wajib-ul-arz, and he never had any power of attorney to 
act as her agent. 

We concur with the lower Court in considering that it is not satisfactorily 
proved that the vendor or any one he represents was a party to the execution 
of the village administration-paijers, or knowingly accepted their conditions. 
Whether or not any similar condition of pre-emption was entered in the previous 
administration-paper cannot affect this claim, which is brought on the contract 
under the recent settlement-paper, and not on any weU-established custom 
apart from the contract made under the administration-paper, nor would the 
entry of the right of pre-emption in a former administration-paijer necessarily 
establish, though it might be evidence towards provkig, such a custom. 


Cl All. 564] 

FULL BENCH. 

The 22nd January, 1878. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

Mr. Justice Turner, Mr. Justice Spankib, and Mr. Justice Oldfield. 


Dwarka Das and another.Defendants 

verms 

Husain Bakhsh.Plaintiff." 


Pre-emption—Hindu vendor—Muhammadan law—Act VI of 1871 (Bengal 

Civil Courts' Act), s. 24. 

Held (STUART, C. J., and PBARSON, J., dis-sen^ingr) that whore the vendor is a Hinduasuit 
to enforce a right of pre-emption founded upon Muhammadan law is not maintainable. 
Chundo V. AUm-ud-din (H. C. B., N.-W. P., 1874, p. 28) overruled. Poorno Singh v. 
Hurrychum Surtnah (10 B. L. B., 117) followed. 

£866] Per Stuart, C.J., and Pearson, ii., confrn. 

* Special Appeal, No. 1868 of 1876, from a decree of H. W. Dashwood, Esq., Judge 
of Meerut, dated f^e 12th September 1876, reversing a decree of Babu Kashi Nath Biswas, 
Subordinate Judge of Meerut, datud the 21iit April 1876. , 
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This was a suit to enforce a right of pre-emption in respect of a dwelling- 
house, the suit ))oing founded on Mulmnnnadan law, the plaintiff claiming such 
right as a noiglibourof the vendors, defendants in the suit, who were Hindus, the 
plaintiff and the purchaser, also a defendant in the suit, being Muhammadans. 
The defetice to the suit raised the question whether a suit to enforce a right of 
l)re-t“iuption founded iipon Muliaminadan law was maintainable where the 
vendor was a Hindu. The Court of First Instance did not dotormino this 
question, hut dismissed the suit on grounds which it is immaterial for the 
])ui’posos of this rci)ort to state. On a])pual by the plaintiff, the lower Court of 
a|)i)eal, reversing the judgment of the Court of First Instance, held, with 
reference totlie case of Chinuh v. Ahm-iui-din (H. C. K,, N.-W. P., 1874, p. 28) 
that a suit to enforce the riglit of pre-em])tion founded on Muhammadan 
law was maintainable whore the vendor was a Hindu, and gave tlio * 
jjlaintilf a decree. 

The defendants appealed to tlic High Court, again contending tliat, under 
s. 24 of .Xct \T of 1871, tlio vendors being Hindus, the Muliaminadan law of 
pre-emption was not applicable. 

The Court (Sl’ANKlPj and OldkieIiD, JJ.) referred to tbe Full lionch the 
question whetber tiu* Muhammadan law of pre-emption ajiplied, w'ith the 
following remai’Ks: - 

The (juestion was decided in the alfirimitivo by a majority of three nut of 
four Judges comprising a Full Bondi of this Court in Cliuntio v. Alim-nd-tlin 
(11. C. R., N.-W. P., 1874, p. 28). One of tbe Judges composing the Court 
however di-isented, and the Chief Justice subscribed to tbe view taken, with 
hesitation. We have considerable doubts as to tbe correctness of tho ruling, 
which is opposed to one by the High Court of Calcutta in Ponrvo Singk v. 
Hunii Cliiini Siinnah (10 B. L. li., 117), and thinking it desirable tliat the 
question ho recoiisidored, we refer it to the Full Bench of the Court. 

Munshi ILniuman Prasmi and Pandit Ajtidhia Nath, for the Apiiellants. 

Mr. Conlan and Bahu (i/irokanh Clmndar, for the Hespondent. 

The following Judgments were delivered hy tho Full Bench :— 

[566] Stuavt, C.J. — 1 am reminded hy tlie order of reference that in the 
case of Cluindo v. Alim-tid-diii (H. C. R., N.-W. P., 1874, p. 28) 1 gave my 
judgment with hesitation. I did so, no doubt, but chiefly, if not solely, in 
consequence of the deference i felt for tho opinion of iny colleague, Mr. Jukice 
Spankik, in the case of Sliiimshoolnissa v. Xohra lieobfic (H. C. R., N.-W'. P 
1874, p. 2), who had most carefully and anxiously considered the question now 
referred in tlie long judgment he theiein delivered. T cannot, howevor, say for 
myself that I liad any doubt, that is, any argumentative doubt, on tho question 
then before us, and I remain of the opinion I then expressed and subsequently 
in the Full Bench in the above case of Chumlo v. A lim-iul-din (H. C. R., N.-W. P., 
1874, p. 28), and tliis is my answer to the I’oferonce. 

Pearson, J. —For the reasons given in ray judgment of tho Ist Docemlior 

1873, in Full Bench, in tho case of Chundov. Alim-ud-din (H. C. R., N.-W. P., 

1874, p. 28), 1 adhere to the opinion therein expressed. 

Turner, J. —1 have never been able to accept the grounds on which it was 
contended that on tho sale of tho proiiorty by a Hindu a right of pre-emption 
arises. Our Courts are not strictly bound to enforce tho law of pre-emption 
unless founded on custom or contract, though they have gone so far as to give 
effect to that law where the vendor is a Muhammadan. The ciroumstanoo 
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that on a sale a right of pro-c;nii)tion accrues greatly affects the value of the 
property, and it has always appeared to me most inequitable to allow such a 
claim to he assorted on the sale of the property by a Hindu, if it be not based 
on local custom or B])ecial agreement. 

Spankidi J. —The i)oint has been so exhaustively argued in the decision 
of this suit and in the Full Bench case cited in the order of reference that it is 
quite unnecessary to go over the ground again. I would say that, as the 
purchaser bought the property from a Hindu, there is no riglit of ro-purchase 
from him under the Muhammadan law of pre-em])tion on the ground that the 
vendee and pro-emptor are both Muhammadans. 

Oldfleldi J. —The Muhammadan law recognises the right of pre-emption 
on the ground of avoiding the inconvenience to a ueigbl)our which might arise 
by the sale of adjoining property to a stranger. The right can l)e claimed by all 
description of persons without reference to difl'ejunce of religion. We find in the 
IJedaya [3673 tliat “ the lU’ivilege of Shaft'ais estaldishcd after sale, and tlie right 
of the Shaffee is not estal)lislied until after demand ho J’egularly made, &c.” 
I’liese and similar passages imply only that a conqdeto title to claim the right 
of jjre-euiption accrues only on completion of sale, when tljo former owner’s 
interest in the property lias ceased, hut the right itself woulil seem to spring out 
of a rule tif Muhammadan law enacted in the interest of neighbours, and which 
would seem to hehin<ling only on all tho.so owners being vendors of proiierty who 
are subject to Muhammadan law, and who necessarily hold their projierty 
subject to this imle of law, which will affect them and the property wherever 
a sale takes place to bring the rule of law into operation. 

I concur in the view taken in Voorno Snii/h v. Uiirry (Hiiirn Siirmah 
(10 B. L. li., 117). 1 would reply that the Mulnumnadan law of pre-emption 

does not ap])ly to the case referred to. 


NOTES. 

(.)ji tlio subject «if pro-t’inptioii, see sitso 5 .All., J10 ; 7 .All., TTft F.B. which is the loading 
Ciisi' : Cal., 1)H‘2. 


[1 All. 567] 

APPELLATE CIVIL. 

The ‘^8rd January, 1878. 

PliUSENT: 

Sir Robert Stuart, Kt., Chief Justice, and Mu. Justice Turner. 

Maratih Ali.Plaintifl' 

versus 

Abdul Hakim and others.Defendants. " 

Pre-emption — Contract — Mnhamma<lan law — CiisLoni — TEy ib-nl-arz — 

Special appeal. 

Where the oxistonoo in a certain village of the right of pre-emption was recorded in the 
village administratioii-paiicr as a matter of agrcriiiciit and not of custom, and a suit was 

• Special Appeal, No. 671 of 1877, from a decree t)f Rai Shankar Das, Subordinate Judge 
of Saharanpur, dated the 20th February 1877, agirming a decree of Aluhauiinad Imdud Ali, 
Munsif of Saharanpur, dated th% 2l8t Docembor 187G. 


» 


437 





1JUR. 1 iil. S68 MABATIB ALI V. ABDUL HAKIU &0. [1878] 

brought to enforce Kuch right founded on the agroement, and was tried and determined 
in the lower Courts as so founded, the plaintiff could not in special appeal claim such right 
as a matter of custom in virtue of the entry (see also Chadatni Lai v. Muhammad 
Bdkhsh, I. L. B., 1 All., 563, and note to that case). 

A claim to the right of pre-emption founded on a special agreement does not exclude a 
claim to such right founded on Muhammadan law (see also Nehchul v. Than Singh, H. G. 
R., N.-W. P., 1870, p. 222). 

This was a suit to enforce a right of pre-emption in respect of a share in 
a certain village, the suit being founded on an agreement contained in the village 
administration-paper and on the Muhammadan law of pre-emption. The 
Court of First Instance dismissed the suit on the ground that the administration- 
pai^er was not signed by the vendor and the agreement was consequently not 
binding on him, and on the further ground that the plaintiff hod not 
[568] fulfilled the conditions of the Muhammadan law of pre-emption. On 
appeal by tlic plaintiff, the lower Appellate Court also held that the claim on the 
agreement was unmaintainable, as the vendor had not signed the administra¬ 
tion-paper, and held also that the claim on the agreement excluded the claim 
based on Muhammadan law. 

The plaintiff appealed to the High Court, contending that the claim on 
the admmistration-pai)er did not exclude that based on the Muhammadan law; 
•ind that tlie mere fact that the vendor had not signed the administration-paper 
did not affect the claim thereon, the administration-paper lieing only a record 
that the custom of pre-emption prevailed. 

Munshi Hanuman Prasad, for the Appellant. 

Balm Oprokash Chandar, for tlie Bespondents. 

The Court made the following 

Order of Remand :—The second plea is overruled because it was admitted 
that the existence of the right of pre-emption was entered in the record as a 
matter of agreement and not of custom, and on these averments the suit has 
been tried and the issues fully investigated ; but the validity of the first plea 
must be admitted. The claim based on the wajib-ul-arz ^d not exclude a 
claim under Muhammadan law. The lower Appellate Court must determine 
whether the appellant had, under the Muhammadan law, the right of pre-emp¬ 
tion, and secondly, if he liad the right, whether he duly performed the condi¬ 
tions which, under the Muhammadan law, are essential to the validity of the 
right, namely, the immediate expression of his intention to purchase an 
immediate demand. 

Caim r&manded. 
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[1 All. 86B] 

FULL BENCH. 

The 24th January, 1878. 

Present: 

Silt Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, 

' Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield. 

Makundi Lai.Plaintiif 

versus 

Kaunsila.Defendant." 

Sale in execution of decree—Bight of auction-purchaser to recover purchase- 

money on the sale being set aside—Fraud on the. part of decree-holder — 
Fraud on the part of auction-purchaser — Minor — Costs. 

A decree-holder fraudulently caused the sale iii execution of his decree of certain 
immoveable property belonging to a minor. The minor brought a suit [S69] for a decla¬ 
ration that such sale was invalid and obtained possession of the property from the auction- 
purchaser. The auction-purchaser sued the decree-holder to recover his purchase-money 
and the costs incurred by him in defending the suit brought by the minor. Held, per 
PEABBON, TUBNEIt, Spankie, and Oldfield, JJ., it being foimd that the auction-purchaser 
was not a party to or cognizant of the fraud on the part of the decree-holder, that neither 
the mere fact that the auction-purchaser knew that he was purchasing the property of a 
minor, nor the mere fact that he did not ascertain whether or nut the sale was justified by 
the terms of the decree, disentitled him to recover the purchase-money from the decree-holder. 

Held also that, boing innocent of fraud and having purchased in the bond fide belief 
that the property of the minor was saleable, he was entitled to recover the purchase-money. 
Kelly V. Oobind Das (H. 0. B., N.-W. P., 1874, p. 168) distinguished. 

Held also that ho could not recover the costs incurred by him in defending the suit 
brought by the minor, being a suit he ought not to have defended. 

Per STUABT, C.J.—^That the auction-purchaser, boing guilty of fraud, was not entitled 
to recover the purchase-money, and, assuming that ho was itinocent of fraud, that, having 
purchased with the knowledge that the property was the property of a minor and without 
ascertaining that the sale was justified by the terms of the decree, ho could not recover the 
purchase-money. 

This was an appeal to the Full Court under s. 10 of the Letters Patent. 

Tikaitin, defendant in tlie present suit, gave one Hira Singh a bond for 
the payment of money in which, as guardian of her minor son, she mortgaged 
certain immoveable property belonging to tbe minor. Hira Singh sued 
Tikaitin in her own right and as guardian of her son upon this bond, and 
obtained only a money-decree against Tikaitin personally, in execution of 
which he was allowed by the Court which made the decree to bring to sale 
the property of the minor. The property was purchased by Makundi Lai, the 
plaintiff in the present suit. The minor having subsequently, in a suit against 
MaJkundi Lai, obtained a declaration that the sale was invalid, and recovered 
possession of the property from him. Makundi Lai brought tiie present suit 

* Appeal No.^ of 1876 undor cl. 10, Letters Patent. 
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to recover from Hira Singh and Tikaitin his purchase-money, the costs 
incurred by hira in defending the suit brought by the minor, and interest. 
Hira Singh pleaded that the plaintiff had no cause of action. The Court of 
First Instance dismissed tlie suit, holding with reference to the case of Kelly v. 
(Jobind ])as (H. C. E., N.-W.P., 1874, p. 168) that the suit was barred by 
the rule cnmif eviptnr. The lower Appellate Court,relying on Neelkunth Sahee v. 
[6703 AstuiDt Maiho (H. C. K., N.-W. P., 1871, p. 67) set aside the low'er 
Court’s decree and remanded the suit under s. 351 of Act Ylll of 1859. Hira 
Singh having died while tiie suit was pending in the lower Courts, Kaunsila, 
the niotliei- and guardian of his minor son, his representative, api)ealed to the 
High Court contending that the case w^as governed by the decision in Kelly v. 
(robind Das (TI. C. R., N.-W. P., 1874, j). 168) and the rule caveat emptor 
applied. The Court (Stuakt, C..J., and OLDFIELD, J.), having examined the 
plaintiff as to tlio circum.stances of the sale, differetl as to the plaintiff’s right to 
recover the purchase-rnonc^-. 

Stuart, C.J. —I am of opinion that the judgment of the Judge is w'rong 
and must be revei'sod, and that tiie decree of tlie Munsif should ho restored. 
The facts are these: On the 20th Soptemhoj' 1867, plaintiff purchased at 
auction two pies four gandas sliare in mauza Ballijrar Tatta, pargana Chail, 
in execution of a decree of Hira Singh, fathei- of Beni Prasad, the present 
defendant, against Tikaitin. This decree had been obtained in a suit on a 
bond wdiicli had l)ecn executed by Tikaitin, and in wliich slie iiypotlu’cated the 
property of Oanga Din, w’ho was at the time a minor. SIjo herself had no 
means or projjeity of lier own, and in fact lived on offerings received b> her 
in charity, and the money borrowed, Rs. 100, was to ineet her own i>ersonal 
wants, and not on account of any necessity relat ing to the interest or benefit 
of her minor son. (ianga Din had been made a defendant in the suit by Hira 
Singh, but the fact of his minority had been brouglit before or had come to 
the knowledge' of the Court, for the decree given was against Tikaitin herself 
exclusively. Tiie .attempt, tiierefore, to execute the decree against theproiierty 
of the minor could not but fail ; and in a suit instituted by the minor, after he 
became of ago, against the auction-purchaser, he obtained a decree, dated the 
29th November 1873, foi- possession of liis proi>erty, and wdiich of course had 
the effect of invalidating and setting asiile the auction-sale itself. 

Under these circumstances, the auction-pm*cbaser now brings the present 
suit to recover back from the defendant, Beni Prasad, the son and heir of Hira 
Singh, the original decree-holder, and Tikaitin, the amount of the sale-price and 
the costs which ho had to ])ay in the litigation with (Ianga Din, together w'ith 
interest on t370 both. Tikaitin makes no defence, and the other defendant, 
Beni Prasad, simply denies that there is any cause of action against him, and 
that he is not liable to the claim. The Munsif w'as of opinion that the doctrine 
of caveat emjdor applied, and in supiiort of this view of tfio law referred to the 
ruling of this Court in the case of Kelly v. Qobind Das (H. C. R., N.-W. P., 
1874, p. 168); ho therefore dismi.ssed the claim with co-sts and interest. On 
appeal to the Judge, tlie decision of the Munsif was reversed, ho relying on 
another earlier ruling of this Court in the case of Neelhimth Sahee v. Asmun 
Math) (H. C. R., N.-W. P., 1871, p. 67). 

In special appeal it is now contended that the plaintiff had purchased with 
notice of Gunga Din’s minority, and that on the authority of the above ruling 
in Kelly v. Gobind Das (H. C. R., N.-W. P., 1874, p. 168) the doctrine of caveat 
emptor clearly applies. The bad faith of the decree-holder in attempting 
to sell the minor’s rights under a decree which applied only to his mother, 

1 do not for one moment defend. In such «a case as this, however, 
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the decree-holder’s conduct, however bad, is immaterial, unless the auction- 
purchaser is considered to have shown the opposite (jualities, and to 
have acted honestly and in good faith, i.e., that lie became the purcliaser 
of the minor’s i)roperty in the honest belief tl)at it could legally be sold 
in execution of tlie decree. Tlio only ground for liolding that he entertained 
sucli an honest belief was what is stated to have been an oflicial announcement 
or proceeding read at tlie time of tlie sale that tlie minor’s rights would be 
included." It is stilted to have been reported to the Civil Court that the name 
of Ganga Din’s motlier was not ujjon the revenue record, but only his (the 
minor’s), and that, thereupon tlie Court made an order to ])ut up the rights of 
both motlier and son to sale. How the Court could liave done tliis, in the face 
of its oivn decree, it is difficult, if not impossible, to uruUirstand, but of itself it 
ajijiears to afford no sufficient excuse fur tlio jilaintilT’s deliberately «oing on 
with his purchase; and it cuts lioth ways, foi if it is good for tlie auction-purchaser 
it was equally good for the decree-holder, and the latter had as much right and 
reason to rely upon it as the former ; and assuming that they hoth thus acted 
in gowl faith, i.e., in honest reliance on the Court’s aiinouncemeiit or order, what 
is the necessary consequence? Namely, that 1.672j the d('cree-liolder has at 
once a good answer and can safely say cavMit (‘niiilor to the plaintiff. After 
the lirst hearing of the case we ordered that Makundi Lai, the auction-jiurchaser, 
should attend and give his evidence before us as to his knowledge of the facts 
relating to the sale. Ho appeared and stated that he was a maluiian and had 
been such for upwards of twenty years; that he was in the hahit of going to 
the Collector’s Court, and it happenefl that he was there on tlie day of this 
sale, and hid. He did not at first know that it was the jiroiierty of the minor 
that was to he sold, but a proceeding ivas read out to the olfeet that the rights 
and interest of Tikaitin and Gunga Din, the minor, were to he sold in execution 
of a decree hold by Hira Singh. He then knew that it was the ])rn))ev( y of 
the minor that was to be sold, and ho undorstootl that the money was to be 
a)i])lied on account of expenses incurred in the maintenance of the minor. Ho 
does not say anything about the decree, or that he had seen it, or that ho knew 
its terms, but ho makes the singular statement that he believed the decree-holder, 
was present at the sale, that is, in the same place with himself hut he luid no con- 
vprmtionwith him, he iron not acqiioniled irilli him. Notwithstanding, he adds 
that, from what he had been told about the sale-proceeding and the proceeding 
from the Collector, he was satisfied that the laoperty of the minor could bo 
sold, and he offered Rs. 2.‘30. He added that it is not his habit to make 
enquiries excej)t as regards the value of the propeiiy to be sold, and “ I tako 
into consideration ivhethcr the auction involves any dispute or does not, when 
thejudgmont-debtor is a minor. In such a case I do not bid at all. In the present 
case T thought from what took place that there would be no dispute, and I bid.” 
This is surely a very extraordinary and far from satisfactory cx])lanation by a 
mahajan of twenty years’ experience. There appears to me to be bad faith 
on the face of his deposition, and that the real meaning and .significance 
of the portion of it T have just quoted was that he determined to take 
the risk of the minor’s subsequently disputing the sale. My belief is 
that both parties, the decree-holder and auction-purchaser, w'ere in btul 
faith, and that in trying to overreach each other they have sim])ly contributed 
to the well-known contention which results in honest men coming by their own. 
The plaintiff', auction-purchaser, tolls us distinctly that ho made the purchase 
[573] with the full knowledge that the ])roporty belonged to the minor, and 
that the fact that it was the minor’s ])roperty was publicly and distinctly 
announced at the sale. Yet, although the decree-holder w'as ju-esent, ho makes 
the ridiculous excuse that he Tiad no conversation with him, and that he* was 
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not acquainted with him, nor did he take any pains to ascertain the terms of 
the decree. And this from an acute and cautions mahajan of twenty years’ 
experience! The very words of the decree are these,—“ Having duly considered 
tlie arguiiierits of botli tlie parties, it is ordered that a decree be given in the 
plaintiff’s favour for the amount claimed, with costs and interest, against the 
female defendant. She is to pay the amount of the decree in a year. 
Pleaders to get their fees.” All this the auction-purchaser was bound to know, 
and if lie was content with the sort of general inquiries he appears to have 
made, he must take the consequences. He had every opportunity and the 
inetins for ascertaining the real state of the case, and I cannot listen to him for 
one moment when he states that, although the decree-holder was present with 
him at the sale, nothing passed between them. Under all the circumstances, 
and having regard to his own evidence, the auction-purchaser must be taken 
to have had not only full notice of the minority of the person whose property he 
was seeking to purchase, but as having lent himself to a proceeding not only 
illegal and invalid in itself but grossly in fraud of the minor’s rights. It was 
argued before us that the doctrine of caveat emptor does not apply to a public 
sale; but for this opinion there does not apjiear to be any authority, although 
in a case like the present it is unnecessary to consider the question. Such a 
view' of the law probably arises out of a misapprehension of the rules of the 
common law of England as to sales in market ove,rt but which can have no 
])ossible application to the sale in execution of a decree in India of the rights and 
interests of a minor. .\nd in such a case as this w'bere, under cover of a sale of 
such rights and interests, the minor's property w'us attached and taken, it 
would be subversive of all justice if an auction-purcliaser was not made to feel 
the risk he ran, and that, to say the least, he was fully, if not within the 
principle at least, liable to tiie penal consequences of tlie rule of law in 
question. The iieril he undertook was in truth greater than that of 
a venturous -Imyer shutting his eyes to [574] his possible danger, for 
he clearly know of Ganga Din’s minority and all the circumstances when 
he appeared at the sale, and he therefore not only acted in bad faith, but 
involved himself in a risk as purchaser which was different from that 
against, only because it was much greater than that against, which the doctrine 
of caveat emptor is directed. I should add that 1 cannot accept the ruling of 
this Court in the case of Neelkunth Sahee v. As^nun Matho (H. C. E., N.-W.P., 
1871, p. 67); but I fully adhere to my own ruling in the case of Kelly v. 
Gohind Das (H. C. E., N.-W. P., 1874, p. 168), in which the judgment was very 
carefully considered by Mr. Justice SPANKIK and myself. There was another 
case referred to by the respondent, that of Doolhin Har Nath v. Baijoo Oojha 
.(H. C. E., N.-W. P., 1867, p. 60), where the auction-purchaser succeeded in 
recovering his money. The case, however, is not well reported. There was a 
speciality in respect to the property sold being jagir, and, therefore, not subject 
to sale ; and it was stated, although it does not appear from the report to have 
been proved, that the auction-purchaser was aware of the property being jagir. 
If he was aware of the objection, he acted in bad faith, and I must dissent 
from the ruling. On the other hand if he was not aware of the nature of the 
property and of its exemption from sale in execution, then he was simply 
deceived and misled by tiie decree-holder, and the judgment of this Court 
was clearly right. But in neither view of the case would the rule of caveat 
emptor have applied. That doctrine relates to defects, latent defects, which 
the seller at the inception of the contract, does not or is not bound to know 
or to inquire into, the purchaser taking the risk of the status quo. The 
doctrine, in truth, if it does not contemplate absolute good faith on both sides, at 
least puts the burden of inquiry and inveBti||ation on the seller, but it 
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has not the same application whore there is anything in the nature of 
bad faith or fraud. The precise terms of the decree cannot be got over, 
and no announcement by the Court which issued it or by any officer 
could avail to the contrary; and if the plaintiff might contend that, at 
any rate, he was misled, it was a misleading which could give him no 
cause of action against the present defendant, for it was a misleading which 
ho could only share with him, seeing tliat the defendant was as much 
entitled to rely on the Court’s order (to put up the minor's riglits to sale) as 
[673] the plaintiff. Yet such an order was the plaintitt”s only ground for the 
claim he makes in this suit tigainst the defendant. On the other hand, any 
difficulty he experienced, and he must, under the circumstances, have felt some, 
should have put him on his inquiry as to the ownership of, and title to, the 
property. But he chose to go on, and what he might have easily ascertained, 
if he did not already know, has come to pass to his loss. In short, the sum * 
and substance of the case is this: the decree-holder attempted to sell the 
property, and the auction-purchaser took the risk on the chance of the sale 
not being successfully disputed by the minor and lost his money on the 
venture. I would decree the appeal, reverse the judgment of the Judge, restore 
the decree of the Munsif, and dismiss the suit with costs in all the Courts. 

Oldfield, J. —Ilira Singh father of Beni Prasad, defendant, sued on the 
17th January 1866, Tikaitin, the mother and guardian of Ganga Din, for the 
recovery of a sum of money lent on a bond executed in his favour by Tikaitin 
and her son Ganga Din, and obtained a decree against Tikaitin, dated the 27th 
January 1886; the decree was a mere money-decree and a personal decree against 
her and not in her representative capacity. In execution of this decree, 
however, the decree-holder caused the rights and interests of both the lady and 
of Ganga Din, then a minor, to be sold. It ax)pears that it was reported to 
the Civil Court that the lady’s name was not borne u])on the revenue records, 
but only the minor’s name was on the records, and the Court made an order 
to put up tlie rights and interests of both persons to sale, and the said rights 
and interests representing a two-pie four-ganda share in Balliimr, were sold 
and purcliased by the jilaintiff on the 20th September 1867. Subsequently 
Ganga Din, on attaining his majority, brought a suit against the decree-holder 
and the plaintiff, the auction-purchaser, and Tikaitin to invalidate and cancel 
the bond and the decree of the 27th January 1866, obtained on it, and to 
establish his right in the property sold. The decree-holder did not defend the 
suit, and Tikaitin xdeaded that the loan under the bond was a personal loan 
to herself, and the Court made a decree, on the 29th November 1873, in 
favour of Ganga Din, and hold that the money had not been lent for the use or 
to meet the necessities of the minor so as to render )iim or his property hable 
under Hindu law. 

[876] The plaintiff, the auction-purchaser, now sues to recover from the 
defendant, the son and heir of the original docree-lioldor, and from Tikaitin, 
the amount of sale price and costs with interest incurred in the suit brought 
by Ganga Din against him. The Judge has reversed the decision of the Munsif, 
who held that plaintiff had no cause of action against defendant, and has 
remanded the case for trial on the merits. The defendant (heir of the decree- 
holder) now appeals against this judgment. The facts disclosed appear to mo 
to show an amount of bad faith on the part of the decree-holder such as should 
entitle the idaintiff to recover from him. The decree ho obtained was a more 
money-decree against Tikaitin i)ersoually, notwithstanding which fact he 
obtained through the Court in execution of his decree the sale of the rights and 
interests of the minor whom ^he decree did not afl’ect. The decree-holdei^ was 
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best acquainted with tlie nature of the decree he had olitainod and cannot bo 
exonerated from the ini|)utation of havinf* deliberately ])erjnittod rights and 
interests of a person not touched by the decree to be sold and bought by the 
plaintiff. Iiuleed, ho l)y his pleader appears to have pressed on the Court to 
order the sale of the minor’s interests on the ground that the money had been 
lent f.or ( he maintenance of tiie minor, a fact disallowed in the suit brought by the 
miiun', where it was hold that the money was not lent for tlie minor’s l)onefit. 
The deuree-holder’s had faith is not confined to the sale-£)roceoding8 hut 
attaclies lo his conduct throughout. The bond which liyjiothecated the minor’s 
inoperty, and on whicli the decree-holder obtained his doci’oo, has been hold to 
have represtmted a loan to Tikaitiu for her own use ar.d not for the benefit of 
tin' minor, and notwithstandint^ that (ianga Din was a minor when the bond 
was executed, yet tlie decree-holder did not scru]jle to take a bond in which ho 
the said minor is roi>vesontod as one of the contracting parties contracting in his 
own person. 1 can, on the other hand, discover no grounds for atti'ihuting hiul 
faith 1)0 the auction-])urehaser. No doubt ho know he was ))urchasing a minor’s 
rights and interests,hut tiiis knowledge dons not necessarily imply connivance in 
any fraud on the minor, nor have the lower Courts found fraud on his jmrt, 
MOV is it. iuiiilied that he knowingly houglit wliat he knew w.is a risky jmrehaso. 
Ho seems to have honestly believed that the minor’s rights and interests wore 
[577} proiierly saleable under the decree, and when, in course of oxocution- 
proceociings taken by the decree-Iiokler under the decree, the Court ordered 
the sale of the minor’s interests, he was justilied in believing that those interests 
wore ])roperly saleable under the decree. He migiit, iierhajis, have been some¬ 
what more eai'efal in looking into t,he decree, hut at most was guilty of some 
carelessness, find not of the had faith oi‘ sharp pracl/ice to which the conduct of 
the docrec-holiler iijipefii's to me to amount, and I therefore consider his 
position to lie ii better one than that, of the decree-holder. The cases referred 
to by tlie .Judge aiqiefir to me much in iioint, while the facts in the case of 
Krllji V. (ft^hnul l)n\ (H. C'. K., N.-\V. P., 1871, j). IGH) appear somewhat 
different. In that c;ise Kelly, the aiietion-iairchasor, bought at auction-salo 
property which he hfid already jirivatcly purchased and then conveyed to his 
wife, and he must have kno\Mi the insecure nature of his auction-imrchase, 
wdiieh was afterwards set aside fit Ids wife’s suit, and he may well have been 
hold to have bought aceejil.ing the risk, and so not entitled to recover hack 
his purchase-money from the deoree-holdor. 1 would altirm the decree of tho 
lower ;\p]jellate Court and demand tlio suit to the Court of First Instance, that 
the amount due to the plaintiff might he ascertained, and a flecroo to that 
amount should he givim agiiinst the heir of the decree-1loldi'i’ as his reiiroson- 
tativp, and 1 would dismiss this appeal with costs. 

« 

Tlie jilaintiff apjiealed to tho Full Court against the judgment of STlJAJiT, 
C..)., under cl. 10 of the Letters Patent, on tho ground that (i) there was no 
evidence 1)0 show that he was guilty of laches or fraud, and as the rights of the 
minor wore sold at the instance and on the a])j)Ucation of the decree-holder, 
the decree-holder was liable to make good the loss sustained l)y the plaintiff ; 
and (iij that tho case of Krliu v. (lohiiul Das (II. C. H., N.-W. P., 1874, p. 1(58) 
was distinguislmhle from tlie present case, inasmuch as in the present case 
tho conduct of the decree-1lolder from tho beginning was such as to make him 
liable to the plaintiff’s claim. 

The Junior (lovernment Pleader (Babu iJivarka Nath Banarji) and Munshi 
Hannman Prasad, for the Ai)])ollant. 

[578j Babus OpraJeusa Oiandar and Jv(jindro Nath Chaudhri, for the 
Besirondent. • 
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The following Judgments woro dolivoretl by tho Court:— 

Stuart, C.J. —1 adhere to ray first judgment, having heard nothing from 
the bar when the case oarao before the Ifull Bench, or from the other menibors 
of the Court, to induce me to cliauge my opinion in any resiject. 

Pearoon, (Tuknkb, Spankik and OldfieIjD, JJ., concurrhu /),—(After 
stating tho facts as set out, the judgment continued):—Tlie purchaser has 
appealed to tho Full Court, and it is contended on his behalf that there is no 
evidence of any fraud on his part nor of any such laches as disentitle him to 
recover, and that as a bond Jirh>. jrarcliaser ho is entitled to the return of his 
l)urchaso-money now that the sale of the minor’s sliare has in effect been set 
aside. Firstly, then, as to the (luestion of fraud, it is to bo noticed that no 
allegation was made in the written statement tiled hy the decree-holder 
imputing fraud to tho ])urcbaser. It was indeed stated that ho was acquainted 
with tho circumstances sot out in tho ])roceeding ordering the sale ; that ho knew 
he was purchasing tho proj>orty of a minor brought to sale for tho satisfaction 
of a debt stated to Jiavo boon contracted on tho rainoi''s belialf; but it was not 
alleged tliat he was aware the debt hiul not been so contracted, nor that ho was 
aware the order for sale was not w'arranted hy the terms of tho decree. The 
Munsif having dismissed the suit wdthout trial, the only evidence as to the present 
aiipollant’s know'ledge of tlie circumstances of the sale is that whicli is to be 
derived from the examination of tho present apiicllant in tiie High Court. That 
evidence is insufficient to justify the inference tliat ho was in any way a party 
to or had cognizance of the fraud of the riecree-holder. 

It is, however, argued that the purchasei’ ought not to recover his 
|)urchase-nioney because he was awai’o lie was puichasing tlio prt)])orty of 
a minor, and thoi'oforo incurring risk, and that in tlic Jiext place ho did not 
take the jjaius to see tliat the ordei' was warranted b.\ the decree. To hold 
that tho purchaser, if tlie sale of a minor’s property is set aside, is not 
entil.lcd to recover hack tho eonsideration from a third party who has brought 
about the sale and obtained the consideration, would very greatly depi-eciato the 
[379] selling value of the proiiorty of minors, and no autliority lias been cited 
to support tlie contention. It is not ajipai'ont why in ))urchasing the proiiei'ty 
of iiiinoi's the ijurchasor should be deprived of an equity which cannot injure 
the minor, and to which a imrchasor would be entitled if the proiierty purchased 
had belonged to a iierson of full age. 

If the doctrine of caveat emptov iqiplies where the sale has been 
practically set aside, then it may bo jiroper to hold that the oniis.sion to see 
that the order of sale was warranted by the decree amounted to such a want 
of reasonable care as to deprive tho purchaser of his right to relief. But 
should not the (]uostion of w'hat amounts to reasonable care be considered in 
I’eference to the circumstances of the place'? In England imrchases of real 
estates are rarely made without the intervention of a solicitor and a scrutiny of 
title. In these provinces such precautions are almost entirely unknown. How¬ 
ever this may be, it would be going too far to hold that the mere omission to 
see that the order for sale was warranted by the dccrc*e ought to deprive the 
imrchaser of I'elief under the circumstances at iiresent know'n to tho Court, if on 
other grounds ho is entitled to it. Assuming then that the purchaser was 
innocent of fraud and purchased in the bond jhlo. belief that the minor’s proiierty 
was properly saleable, thei’o seems no reason why he should not recover back 
his purchase-money from tho decree-holder through who.se misfeasance the 
order for sale was obtained. This case is clearly distinguishable from Kelly's 
case (H. C. R., N.-W. P., 1874, p. 1G8) which have been cited at tho hearing. 
Hero the sale has been virtually set aside so far as I’ogards the rights and 
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interests of the minor, the owner of the share. In Kelly’s case the sale was 
not set aside. Kelly, knowing that his wife had already purchased the 
judgment-debtor’s interests in the property offered for sale, purchased what 
was oft'ereil foi- sale, tliat is to say, whatever right, title, or interest remained 
to the judgment-debtor in the property. On similar grounds it has been held in 
other cases that a purchaser at auction in execution of decree is not entitled to 
recover back his purchase-money or comi)ensation, although it may be subse- 
(piently discovered that the judgment-debtor has a loss interest in the proi)erty 
olTored for sale tlian was [880] suggested by tlie advertisement or even no 
interest at all. But in these cases also the sale lias not been set aside.'*’ 

But while the present ai)i)ellant is entitled to recover from the decree- 
holder his purchase-money and reasonable interest, it cannot be held that he 
can recover the costs of a suit which he should not have defended. On receiving 
information of the minor’s claim ho might have investigated it, and by surrender¬ 
ing the property' have escaped the costs of suit. Had lie wislied to protect 
himself from those costs he might have informed tlie decree-holder that he 
declined to defend the suit unless he obtained a guarantee for the costs. In 
the absence of such a guarantee he cannot recover anytliing on this account as 
against the decreo-holdei'. The decree of the Division Bench, so far as it 
dismisses the claim to tiie purchase-money and interest, is reversed, and the 
order of the Judge affirmed with proportionate costs. 

Tikaitin did not appear in the Court of First Instance nor in the Judge’s 
Court, nor did she appeal the Judge’s order to tlie Court, but in carrying out the. 
order the ftiunsif should see that some cause of action is established against this 
defendant; at present no cause of action is disclosed. 

Appeal allowed. 


[1 All. 580] 

FULL BENCH. 

The noth January, 1878. 

Present: 

Sin Eohert S'J’uakt, Kt., Chief Justice, Mu. Justice Pearson, 

Mr. Justice Turner, and Mr. Justice Spankie. 

Fakir Muhammad.Docroo-liolder 

versus 

Ghulam Flusain and another.Judgment-debtors. 1 

Excenhon of decree—Limitation—Act IX of 1871 (Limitation Act), sch. ii, 
art. 167—Application to enforce or keep in force a deoree. 

Heltl by the Pull Bench that the date on which an ajiplication for the execution of a decree 
is prcscutod, and not any date on which such application may bo ponding, is “ the date of 
applying ” within the meaning of art. 167, .sch. ii of Act IX of 1871. 

* See Mutuomund Hasiridln v. Shaikh Jlnlulla, 4 B. L. R., App. 36; Smodatnim 
Chatulrain v. Krishna Kishor J'oddar, 4 B. L. R., F. B. 11, K.o. 12 W.R., F. B, 8; 
liajiblachuny. Jiimalanumi Dasi, 2 B. L. R., A. C. 85; andC Boin, H. C. Rep. A. C. J. 268. 

t MiscellaneouH Regular Appeal, No. 12 of 1870, from an order of Maulvi Muhammad. 
Abdul Majid Khan, Subordinate Judge of Shahjahanpur, dated the 14th JJeoeiDber 1870. 
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[ 881 ] Ileld by the Division Bench that an application by the deoreo-holdor for the stay 
of exeuation-procoodings is not an application to enforce or keep in force the docroc, within 
the moaning of the same law. 

The decree-holder in this case applied for execution of the decree on the 9th 
April 1872. On the 28th Aujjuat 1872, he represented to the Court executing 
the decree that ])artial execution thereof had been obtained, and that the 
parties would probably come to some arrangement resjiecting the other relief 
granted b'y the decree, and to enable this arrangement to be made, ho prayed 
that the proceedings in execution might be stayed for 15 days. The Court, 
however, on tlie same day, without according time, struck off its file the 
application for execution. The next application for the execution of the decree, 
being the present one, was filed on the 28th July 1875. The Court held that 
this application was barred by limitation. 

On appeal by tlie decree-holder to the High Court it was contended by him 
that the application for execution dated the yth April 1872, kept the decree in 
force up to the date it was disposed of, viz., the 28th August 1872, and that the 
application of the 28th July 1875, being within three years of that date, was 
within time. 

The Court (Stuart, C.J., and TURNER, J.), with reference to this conten¬ 
tion, referred to the Full Hench, the question as to the construction to be 
placed on the term “ the date of applying ” used in art. 187, '' sch. ii of Act TX 
of 1871. 

Order of Beference. —This case turns on the construction to be placed 
on the term " the date of applying to the Court.” Docs that toi'in mean the date 
on which an application is made, or can it he interpreted to mean any or the 
last day on which tlio apjdication previously made was pending before the 
Coui't ? The former construction may in many cases work groat hardship, and is 
opposed to the construction placed by the Judicial Committee of the Privy 
Council on the language of the former Act [See Mahtah Chiind v. Tinlram Singh 
(13 Moore’s Ind. Ap., 479)]. But grave as the injustice may he, we are con¬ 
strained to give effect to the law if its terms are free from ambiguity. The 
point, however, is of such importance that we consider it should bo determined 
by the Full Bench, and refer it accordingly. 

[582] Pandit Bishambhar Nath and Mir Zahur Hnmin, for the Appellant. 

Munshi Sukh Bam and Shah Asad Ali, for the Respondents. 

The following Judgments were delivered by the Full Bench :— 

Stuart, C.J. —It appears to me that the judgment of the Privy Council 
[see Matah Chund v. Biilram Sin(fh (13 Moore’s Ind. Ap., 479)], referred to 
has no application to the present case. Tliat was a judgment under a totally 
different limitation law from that which wo have now to consider. Section 20 of 
Act XIV of 1869 provided tho.t “ no process of execution shall issue from any 
Court not established by Royal Charter to enforce any judgment, decree, or order 
of such Coiu-t, unless some proceeding shall have been taken to enforce such 
judgment, decree, or order, or to keep the same in force within three years next 
preceding the application for such execution.” But the provisions of Act IX 
of 1871 are much more precise, for under No. 167 of the second schedule the 
time when the period of limitation begins to run is “ the date of applying to 

• ’Cg. V. supra, 1 All., 135.] 
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the Court to enforce oi- keep in force the decree or order.” I can quite under¬ 
stand that tills may operate harshly in many cases, but the meaning is too 
plain, and it is that “ the date of tlie applying to the Court ” is the particular 
day on whicii the application is actually presented-, and not the last or any 
other day on which the application was pending. 

Pearson, J. —Tiie date of applying must in iny opinion bo held to be the 
date of making application. But an application to enforce or keep in force may 
not ho exclusively an application of the nature described in s. 212 of Act VIII 
of IHoO [see Husain IJakhsli v. Madoe (T. L. B.. 1 All., 525)]. 

Turner, J.—However inconvenient may be the construction, I fool bound 
by the plain terms of the Act to hold tliat the date of applying moans not any 
day on which an ajiplication may be ponding but a certain day, the day of its 
presentation ; hut the Court may not feel constrained to hold that by the term 
applying wo are to understand only' an application to execute the decree. Any 
a])i)lication made to a Court during the pendency of proceedings in execution 
to enforce or keep in force the decree might he held to give a date from which 
limitation might he calculated, and I airi conlii-me«l in this view by the more 
explicit language of the Act recently passed jsee ffusdin liakhuh v. Madqe* 
(I. L. R., 1 All., 525)]. 

[583] Spankie, J.~I concur. 

The ca.s(; having been returned to the Division Court, the Court (after 
stating the facts) delivered tlie following 

Judgment: —The period of tln-ee y'oars must be computed from the date 
on which the last application to enffxce the decree was filed. It cannot be 
said that tlie ap|)lication of the 2Hth ,\ugust IH72, was an apjdication to 
onfoice the decree. It was on the contrary an application for the susjiension 
of the proceedings. Under the circumstances tlie Court below W’as right in 
holding the present a])plicaticn barred by limitation. The apjieal is dismissed 
with costs. 


NOTES. 

[The fliitc! of tlu! is the starling point for limitation:—1 C. W. N., tlOO ; 

Bom., 7‘2U : .SO Cal.. 701. 

Sec .also 10 C. L. J., 47!) ; 14 J. C., Sli.'i]. 
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[1 A11.S88] 

FULL BENCH. 


Tha lath Fehruaru, 1878. 
rjiESENT: 

Str Hobert Stuart, Kt., Chief Justice, Mr, Justice Pearson, 
Mu. Justice Turner, and Mr. Justice Spankie. 

W i layat-u n- tii»ssi.Decree-1 1 f )kler 

versus 

Naiib-un-nissa.Judgment-dobtov.'' 


Execution of decree obininerl on bond spccialln re(jistered—Act XX 
» of 1800 (lieu i strati on Act), ss. 52, 55, 54, 55 — Appeal. 

Held (Stuart, 0. J., dissenting) that an appeal lies Iretn an order passed in the execution 
of a decree obtained under the provisions of s. 53 of Act XX of 1800 npon abend special!}' 
registered under the provisions of s. 5‘2 of thiit Act. 

flnmanaml V. Tim Bank of Bengal (l.L.R., 1 All., 377) overruled. Petition of Beharee 
(7 W. R., 130) and Hnrnath Chatterjee v. Fntticlc Chnmler (18 W. 11., 512) dissented 
from. 


This was an application for tho execution of a decrep wliich bad been obtained 
under tlio provisions of section 531 of Act XX of ISfib iriou a bond s])ccially 
registered under the provisions of s. 52 of that Act. Tho judgment-debtor 
objected that tlie application was l)arred by limitation, inasu)uch as it was 
governed by art. 166,1 sell, ii of Act IX of 1871. The docreo-holdor contended 
that tlie ap])lication was within time, as it was governed by art. 167, sch. ii 
of Act IX of 1871. The Court of First Instance hold that tlie i^ei iod of limi¬ 
tation applicable was that provided in art. 166, viz., one year, and not that 
jirovided in art. 167, viz., throe years, and, as [584] the period of one year had 
elapsed, rejected tho application us barred by limitation. 


On appeal by the decree-holder the lower A])pellate Court also held that 
the iieriod of limitation applicable was that provided in art. 166. 

* Mlscellaneoun Special Appeal, No. 10 of 1877, from .an order of H. M. Ch,'ise, Esq., 
Judge of Alig.arh, dated the 27th November 187(5, aftirmiiig an order of Maulvi Sami-ul-la 
Khan, Subordinate Judge of Aligarh, dated the 19th Mav 187(5. 

tC7- r. supra, 1 All. 2,3(5.] 

:CArt. 166 — 


Description of application. 


iPeriod of limitation.: 


Time when period begins to 
run. 


For tho execution of a decision j One} car 
(other than a decree or order passed in 
a regular suit or an appeal) of a Civil 
Court or of a Beveiiue Court. 


The date of the decision, or 
of taking somc> proceeding to 
enforce or keep in force the 
decision.] 
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The decree-holder appealed to the High Court, contending that art. 167 
governed tlie ji])pIication. The Court (TUBNEE and OLDFI13LI), JJ.) referred 
to tlie Full Bench the question whether an apical would lie from an order 
made hi the execution of a decree obtained under the provisions of s. 63 of Act 
XX of 1866 uiion a bond specially registered under the provisions of s. 62 of 
that Act. 

Lala Laha Frasarf, for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banarji), for the 
Eespondent. 

The following Judgments were delivered by the Pull Bench :— 

Stuart, C. J. —The question submitted to the Court in this reference was 
raised almost under identical circumstances in a case before and decided by 
Mr. Justice Oldfield and myself —Ramanaml v. The. Bank of Bengal (l.L.B., 
1 All., 377)—and to our ruling in that case I advisedly and deliberately adhere. 
Indeed, the reasoning tliat arrives at a different conclusion is, to my mind, 
after an experience of thirty years in the practice of the law, absolutely 
unintelligible. 

The provision in s. 53 of Act XX of 1866 enacts that “ such decree may 
be enforced forthwith under the ])rovision8 for the enforcement of decrees 
contained in the Code of Civil Procedure,” and this lets in the Code so far as 
the enforcement of ilecrees made under this portion of Act XX of 1866 is concern¬ 
ed, hut it does not follow, and it is not the law, that this s. 53 lets in and 
enforces the u'hole provisions of the Code of Civil Procedure, Act VIII of 1859 
relating to the execution of decrees. To hold otherwise would be, in effect, to 
ren«ler nugatory s. 55 of Act XX of 1866 which provides that “ there shall be 
no appeal against any decree or order made under s. 53, s. 54, or this section." 
To that extent therefore this section forbids the application of the Code of Civil 
Procedure, that is, so far as appeals are concerned, and only imports the Code 
[585] “ for tlie enforcement of decrees.” The nding of the Calcutta High 
Court therefore in 7 W. B. 130 and 18 W. R. 512 is clearly right. 

It is suggested that the prohibition against appeals in s. 56 is intended 
only to apply to orders passed under that and the two previous sections, and 
not to decrees in course of execution under the Civil Procedure Code. But no 
such distinction is admissible in this case. The Civil Procedure Code, so far as 
it relates to the enforcement of decrees, is, by the sections in question, 53,54, and 
the first part of s. 55, made part of Act XX of 1866, only limited by the proviso 
of the first part of s. 55, wliich takes away all apiieals. In all other respects 
tlie Code of Procedure for the enforcement of decrees applies, and this is the 
meaning of Act XX of 1866 in regard to all decrees and orders whatsoever 
passed “in any proceeding under this part of the Act,” as s. 64 provides. The 
jiroceeding w'hich is the subject of the reference before us is an order passed on 
an apiilication for tlie execution of a decree under s. 53 of the Act, and the 
order of tlie Suboi'dinate Judge was that the decree was barred by lapse of time, 
and this is clearly an order within the meaning of s. 55, which takes away all 
right of appeal whatever. 

Pearson, J. —I am of opinion that the orders in execution of the decree 
given under s. 53 of Act XX of 1866 are not passed under that section, but 
under the Civil Procedure Code, which that section makes applicable to them, 
and are appealable under the Code. 
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Tamer, J. —With every respect for the opinions of those learned Judges 
who have entertained a different view, I am of opinion that the words " there 
shall be no appeal against any decree or order made under ss. 53, 54, or this 
section,” are to be construed as confined to decrees or orders passed under the 
express provisions of the sections of the Act, and that they do not prohibit 
appeals from orders passed when the decree is in course of execution under the 
provisions of the Procedure Code. It was evidently intended that in certain 
cases of special registration a bond-holder should be enabled to go to the Court 
and obtain an ex parte and final decree without having recourse to a suit. To 
carry out this intention the fjegislaturo provided that the decree so passed 
should not be open to a])peal. But to guard against hardsliip and injustice the 
law gave the Court which passed the decree ])owor8 to set aside its decree or 
stay execution, and declared those powers also should not be open to appeal. 

[586] Whore a person has executed a bond consenting at the time of 
registration that it should bo registered in such a manner that the bond-holder 
may at once obtain a decree, it is intelligible that the law should declare the 
decree final unless the alleged executant of the bond could sliow cause wliy 
the decree should be stayed. But the reasons which induced the Legislature 
to declare such decrees and orders final do not extend to orders ])assed under 
the provisions of the Civil Procedure Code for the execution of such decrees. 
Constming the terms of s. 55 strictly, they do not deprive the parties to the 
decree of such rights of appeal as the Code of Civil Procedure declares to attach 
to orders in execution passed under the provisions of that Code. 

It is a more difficult question whether the execution of the decrees obtained 
under the Registration Act, 1866, is governed by cl. 166 or cl. 167, sch. ii of 
the Limitation Act, 1871. They ai‘e not mere decisions of a Civil Court, but 
on the other hand they are not decrees or orders passed in a regular suit. They 
are decrees passed without the formalities ])rescribed foi' legular suits. They 
resemble decrees passed on awards tiled under the ])rovisions of tluj Procedure 
Code. It has, I believe, never been doubted that the execution of decrees iiassed 
on awards is governed by cl. 167 and not cl. 166, and I consider that cl. 167 
is equally ap])licablo to decrees obtained under the special junvisions of 
the Registration Act of 186(5. 

Spankie, J. —I concur in the views expressed by Mr. Justice TtJliNElt on 
the point expressly referred to. 


NOTES. 

[See 1 All. 586 F.B.; 5 Bom. 673 P.B. ] 
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[1 All. S86] 

FULL BENCH. 


The HHnl January, 187ti. '■ 

Present; 

Siii lioRHHT Stuart, Kt., Cjhef Justice, Mr. Justice Pearson 
Mr. Justice Turner, and Mr. Justice Srankie. 

•lai Shankar and another.Decree-holders 

versm 

Tetley.J udguien t-debtor. 


Execution of decree obtained on bond speeially reyistered—Act XX of 1860 
(Jteijistrati071 Act), ss. 62, 68 — Lwvitation—Act IX of 1871 
(Lhuilation Act), sch. ii, arts. 160, 107. 

Held that art. IST, and nut art. IGO. ach. ii of Ant IX uf 1K71, appIiVa to <in appliciition 
for th(! cjxecutioii of a docroe inado under the provisions of s. 53 of Act [587] XN of 18GG U})oii 
a i)ond spocial]\’ rogistored under the provisions of s. 52 of tliat Act. 

This was an a]iplication for tlie execution of a decree whicli had boon 
obtained under tlio provisions of s. 68 of Act XX of 1866 upon a bond specially 
registered under tlie provisions of s. .'52 of that Act. The jud{*inout-debtor 
objected that the application was governed by art. 166, sell, ii of Act IX of 
1871, and was ban-ed by limitation, and also tliat, even if it were govornod by 
art. 167 of the same schedule, it was barred by limitation. The Court of 
First Instance- held that the application was barred by limitation under 
art. 166 and also under art. 167, sch. ii of Act IX of 1871. 

The decree-holders appealed to the High Court, contending that art. 166, 
sell, ii of Act IX of 1871, was not applicable: tliat even if it wore, the applica¬ 
tion was within time ; and tliat art. 167 was ajiplicable, and the application 
was within the time jirescribod by the same. 

Tlie Court (Sti.'.vrt, C. J., and TURNER, J.) referred to the Full Bench the 
question whether the application was governetl by art. 166 or art. 167, sch. ii 
of Act IX of 1871. 

Mr. Co7ilan, Pandit Ajndhia Nath, and Munshi fiiikh Earn, for the 
Appellants. 

Mr. L. Dilhm and Mir Akbar Ilmni/i, for the Respondent. 

The following Judgments were delivered by the Full Bench ;— 

Stuart, C.J. —I agree with the other members of the Court that the 
aiqieal in this case must lie allowed. Article 167, sch, ii of Act IX of 1871 clearly 
a])|)lies and governs the case, and the application therefore is not barred. 

Pearson, J. —In my opinion the appeal lies. The law of limitation appli¬ 
cable to the case aj)i)ears to be art. 167, sch, ii of Act IX of 1871. Article 166 
is not apjJicable, for execution is not sought of a decision but of a decree. The 
apiJication is clearly within three years of preceding applications to enforce or 
keep ill force the decree, and is therefore not barred. 

* ^linoclliiiiuouh Regular Appeal, No. 34 of 1877, from an order of Maulvi Sami-ul-la Khau,' 
Subordinate 3 udge of Aligarh, dated thu IGth April 1877. • 
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Turner, J. —It is admitted at the bar that the application is not ban-ed 
by limitation, if the application is fiovorned by art. 167, sch. ii of Act IX of 
1871. There were clearly applications suliicient t988] to keep tiie decree alive 
made within tliree years before tlie present a]i])lication was presented. That 
the application is governed by the ])rovisions of that article I have hold in 
Miscellftneous Special Appeal No. 10 of 1877 (see Wilmjat-nn-nism v. Najib-un- 
nissa, ante p. 583). The order of the Court l>elow must be rcvei’sed, and the 
])roueeding8 returned to that Court that the application may be disposed of on 
the merits. The costs of this ai)i)cal should abide and follow the result. 

Spankia, J. —I concur in the view expressed by Mr. Justice TUKNEIl. 


MOTES. 

C&Vt! 5 Horn. r,73.3 


[1 All. 588] 

APPELLATE CIVIL. 

The Mil February, 

Present : 

Mr. Justice Pearson, and Mr, Justice OiiOFiELU. 


Ali Shah.PliuntilV 

oer.HUs I 

Husain Jlaklish and another.Defendants.' 

Sale in execution of decree—Auction purchuHer— lAa pendens—Kos judicata— 
Act VIII of IfioH (di ll Procedure Code, s. ii). 

.1, the auction-purchaser of certain iunnoveable proportv at a sale in ('xecutioii of a (Uxsrec, 
pui’cliast'd with notice that a suit by II and M against the judgment debtor and the dccrcc- 
boldor for a share in such ijropertj’ was pending, but did not intervene in such suit. Ueforo 
thr sale to .1 was made absolute, H and M obtained a decree in the suit for a moiety of the 
.share claimed by them. .1 took no steps to get such docroi; sot aside, but sued them to estab¬ 
lish his right to such moiety in virtue of his auction-purcliasc. Tt appeared that the Court 
which passed the decree iri favour of H and M did so without jurisdiction. Held that, inas¬ 
much as the suit in which such d(^crce was made was tried and d(<tormincd by a Court having 
no jurisdiction, it could not be held that A was )K>und to intervene in it and dispute the claim 
preferred therein, or that he w:i.s bound l)y such decree, and that it cr)uld not be .said that .1 
was bound to take steps to get such decri'e. set aside by moiius of ap])eal, or that because he 
had omitted to do so, it had become binding on him, and his suit was precluded. 

Quasre, whether doctrine of lia pcndcuH applies in the mse of apurcliase in execution of 
decree. 

This was a suit for possession of a one biswa ton biswansis share in a certain 
village. This share was inchulod in an oight-biswas share which belonged to 
two brothers, Khoda Bakhsh and Ghulam J lusai tj. Khodu Bakhsh in-o-doceasod 
Ghularn Husain, leaving a [589} widow, Kajlnbi, and a son, Ah Bakhsh. 

* Second Appeal, No. 11H3 of 1877, from a decree of S. Melville, hlsq., Judge of Mcenit, 
dated the IDth Juno 1877, affirming a decree of Biibu Kashi Nath Biswas, Buburdiuato Judge 
of Meorut, dated ^o 7th Beptomyor 187G. 
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Before his death Khoda Bakhsh conveyed to Eajbibi his rights •sfnd interests in’ 
this property in lieu of dower, ^In July 1863, Bajbibi obtained possMsionr of a 
portion of the property in execution of a decree obtained by her,j(igain|pt her- 
son. While Bajbibi was in such possession, she l)oiTowed mdii^.from one 
Bohari Lai, charging the whole property with the payment ot'thovitaoney 
borrowed. Behari Lai sued Bajbibi to recover this money and obtained, i decree 
against her. Tn execution of this decree the whole property was astAj^ed and 
advertised for sale. Husain Bakhsli and Muhammad Ali, the so&sof a3aughtfif 
of Ghulam Husain, preferred a claim to the share in the pro;^ty of their 
maternal grandfather, but their claim was disallowed. They accordingly sued 
Bohari Lai and the legal representatives of Eajbibi, who had meantime died, 
in the klunsif’s Coui*t to establish their right to, and obtain possession pf, a 
three-biswas share out of the eight biswas, applying to the Munsif at the time 
of instituting the suit, for a postponement of the sale of so much of the 
property. The Munsif requested the Court executing the decree to postpone the 
sale of a three-biswas share, but that Court refused to do so. It, however, 
notified at the sale that such a suit was ])ending. The property was sold and 
wuis purchased by Ali Shah, the plaintiff in tlie ])resent suit. After his pur¬ 
chase, but before the sale wuis confirmed, tlie Munsif gave Husain Bakfish and 
Muhammad Ali a decree against Behari Lai and the legal representatives of 
Bajbibi for a moiety of tlieir claim, wdiich decree was eventually affirmed by 
the High Court. Ali Shah did not intervene in this suit, nor did he take any 
stops to got the decree set aside. Ho now claimed possession ol the moiety 
for which Husain Bakhsh and Muhammad Ali liad obtained a decree in virtue 
of his auction-purcliase. The Court of First Instance held that the doctrine of 
lis pendens was applicable to the suit, and the ])laintiff was bound by the 
judgment of the Munsif in the suit brouglit by Husain Bakhsh and Muham¬ 
mad Ali, and dismissed liis suit. On appeal by the plaintiff' the low’er Appellate 
Court concurred in this ruling. 

On special appeal by tlie plaintiff to the High Court it was contended by 
him that the doctrine of hs jjendfms was not ap])licable; and that, as the value 
of a three-biswas sliarc of the pi’operty exceeded Bs. 1,000, the Munsif's 
decree was made witliout juris- [390] diction, and under these circumstances 
the plaintiff was not bound to take notice of the suit nor was ho affected by 
the decree. 

Munshi Hanmium Prasad, Babu Oprokash Ckandar, and Jor/indro Nath 
Chavdhri, for the A])pellant. 

Pandit liishambhar Nath, for the Bospondents. 

The Judgment of the Court w’as delivered by 

Pearson, J.- -Jt seems to us very doubtful whether the doctrine of Zis 
pendens ajjplies in this case. The decree passed by the Munsif in the suit 
brought by the heirs of Ghulam Husain against the heirs of Eajbibi and her 
decree-holder, Beiiary Lai, was ])a88ed before the ijrosent plaintiff hod acquired 
a title to the rights and interests of Bajbibi aforesaid as auction-purobaser by 
the confirmation of the auction-sale. Moreover, that doctrine appears to be 
applicable to cases in which the alienation is of a voluntary nature, and not to 
an alienee who lias bought a j)roporty sold in execution of a decree. 
Doubtless also tliero is irresistible weight and force in the last ground of 
appeal. The rights and interests purchased by the jdaintiff' at auction-sale, 
which may be assumed to represent an eight-biswas share, fetched a price of 

• Stjc, however. Manual Fruval v. Hanagapalli, 7 Mad. H. C. Bop. 104, whore tho 
doctriuc was applied in the catic of a sale in execution of a^ocroc pendente lUe. 
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Rb. 16,000. The one and a half biswa claimed in the present suit is valued at 
Rb. 3,784-6*0. It cannot then be doubted that the value of the three biswas 
Iflaimed in ,tbe suit of Ghulam Husain’s heirs exceeded Rs. 1,000, and that the 
suit was dbt«(Co^ni>sable by the Munsif. Tt would be unreasonable to hold that 
the prtsenfe^laintifl' was bound to intervene in that suit, and to dispute the 
claim {^ewed in a Court which had not jurisdiction to disi)ose of the matter. 
'We must ara that he cannot be bound by a decree which is patently invalid, 
and for fbiat IreaBon could not bind even the parties to the suit in which it was 
passed. The Question wliich was tried and detorniinod in tliat suit is not a res 
judicata, because the Court wliich determined it was not a Court of competent 
jurisdiction, and is therefore open to bo adjudicated in the present suit. The 
decree passed' in that suit being invalid for want of jurisdiction and nullity, we 
camaot say tliat the present plaintiff, as successor in title to Rajbibi, was bound 
to take steps to get it set aside by moans of ajijieal, or that, because he omitted to 
[891] do so, it has become binding upon him, and that lie is precluded from 
bringing tlus suit. Accordingly wo set aside tlio decrees jiassed by the lower 
Courts in this suit, and remand it to the Court of First Instance under ss. 
502 '' and 5871' of Act X of 1877 for disposal on the merits, with a direction tliat 
the costs of the parties in all the Courts shall follow the result. 

Cause remandeA. 


NOTES. 

[followed in 10 Bom. 400 ; see, Uowever, 14 Mad. 491 : also 28 Both. 379.3 


[ 1 All. 591 ] 

APPEL [jATE civil. 


r/te 6th Fchruary, 1H78. 

Present: 

Mr. Justice Pearson, and Mr. Jttstick Tttrner. 

Durga Prasad and another.Plaintiffs 

versus 

Nawazish Ali and another.Defendants.] 

Pre-cniption—Conditional decree. 

Whore the plaintiff in a suit to enforce the right of pre-emption sued alleging that the 
actual price of the property was not the price entered in the salo-deod but a sinuller price, 

■^CSec. 662 :—If the Court against whose decree the appeal is made has disposed of the suit 
upon a preliminary point so as to exclude any evidence of fact 
Remand of cHise by which appears to the Appellate Court essential to the deturmina- 
Appellate Court. tion of the rights of the parties, and the decree ujion such 

preliminary point is reversed in appeal, the Appellate Court may, 
if it thinks fit, by order remand the case, together with a copy of the order in appeal, to the 
Court against whose decree tho appeal is made, with directions to rc-adinit the suit under its 
original number in tho register and proceed to investigate the suit on the merits. The 
Appellate Court may, if it tlaiuk fit, direct what issue or issues shall bo tried in any case so 
remanded.] 

Provisions as to second ^ provisions contained in Chapter XLI shall 

an^ls under this Chapter, and to tho 

appear . execution of decrees passed in such appeals.] 

I Second Appeal, No. 1212 of 1877, from a decree of C. J. Dauicll, Esq., Judge of Main- 
puri, dated the 15th September 1877, affirming a decree of Maulvi Humid Hasan Khan 
Subordinate Judge of Maiiipuri, dated the 13th July 1876. ’ 
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' 

and claimed the property on payment of such nmallor price, and did not^allflge 
that he was ready and willing to pay any price which the Court might to 

price, and on the day that his suit was finally disposed of,* presented an 
Court stating that ho was ready and wilting to do so, held that the 
allow him to amend his plaint and bring into Court the larger sum. * 

This was a suit to enforce the plaintitTs’ right of pre-em 
share in a certain village, the suit being founded upon a 
contained in tlie village a(hninihtration-i)aper. The plaintiffs 
on payment of Es. 1,800, which sum they alleged was the 
the imoperty, and not Rs. 2,790, the price entered in the deed of 
[892] not state in tlieir plaint that they were willing to pay any 
bo found to he the actual price of the property. Tlie suit was iustitnted 
20th November 1876. On tho 13tli July 1876, the date on which the Cotll(|of 
First Instance finally disposed of the suit, they made an applioibtion to that 
Court offering to pay whatever sum tho Court might adjudge to be the actual 
price. The Court refused to entertain this application; and finding that the 
actual price of the property was lls. 2,790, dismissed the suit. On appeal by the 
plaintiffs tlie lower Appellate Court allirined the decision of the Court of First 
Instance. 

On second apiieal hy tlie plaintiffs to the High Couit, they contended that 
they were entitled to a conditional decree, having offered before tlie suit was 
decided to pay any sum that might he iwljudged to be tlie actual price of the 
property. 

Mr. Mahmood and Pandit AjiuJhia Nath, for the Appellants.' 

Mr. Colvin, Pandit Bishamhhnr Nath, and Lala Ram Prasad, for .the 
Respondents. 

Tho Judgment of the Court was deliveretl by 

Turner, J. —We cannot hold as a matter of law that the Court of First 
Instance was bound to allow the plaintiff to amend his ])laint, and to bring in 
the very much larger sum which he should have offered to pay when he brought 
his suit. The appeal fails and is dismissed with costs. 

Appeal dismissed, 

NOTES. 

[iVf- 3 All. 


* See also Kiulhnra v. Khuntnn Singh, H. C. R., N.-W. P., 1860, p. 1168, and Achurbur 
Panday v. Jltwlrslief Ham, 2 W. R. 38. In tlie first case the person claiming the right of pro* 
emption refused to give a corUiiii sum for the pnjperty on tho ground that a certain smaller 
sum was the actual price, and sued to enforce his right on payment of such smaller sum. It 
was held that, it having been found that the larger sum was the actual price, the plaintiff's 
suit was properly di.smisscd. In the scicond case the plaintiff not only sued to cnforM bis 
right of pre-emption on payment of a specific sum, but in respect also of a specific property. 
The right alleged being found to have no existence, his suit was properly dismissed. 
also Madhnb Chunder v. Tomee Jieimh, 1 W. R. 210, in which oast! also the principle that ’ 
a person cl.aiming the right of pre-jmption must take the bargain as it was made or not a , 
all, is recognised. 



486 



BIJAI BAM V. KALLU" [1878] 
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C 1 All. 892 ] 

APPELLATE CIVIL. 


The 11th Fahnuiri/, 187H. 


Present : 

jiu. Justice Tckner and Mu. Justice Oldfield. 

Bijai liain.Defendant 

ventus 

Kallii.Plaintiff.'' 


Vra-eniption — Limitaiion—Act IX of 1871 (Lnuitatioii Act), sch. it, art. 10. 

Ill 18(51 li purcliiirswl uoiiditii'iiiiilly prirtniii niiiiiovi-iil)]!' proprrty, which in 1S(;.5 was 
attached in execution of a dci-roo. In 1874, the conditional wile liaviiif; lioi-n foreclosed, ]} 
obtained a decree for possession of such property. In P’ebruary IHT.*), he obtained mutation 
of names in ro.spect of such property. 

1:593] Tn November 1875, arraiigoinents liaving iieeii made by him to satisfy the decree in 
execution of which such jiropcrty had been attached, tins altachnient was removed. Tn 
December 1875, ho acknowledged having received possession of such projH'vtN in execution of 
his decree. K sued him in November 187(!, to enforce his right of ]ire-cmption in res|.)ect of 
such jiroperty. Held, that limitation ran from the date when H obtained such posst'ssiun of 
the status of his conditional vendor as entitled him to mutation of names and to the lixeiciso 
of the rights of an owner, and that the suit was barred by liniitiition. The principle laid 
down in Jageahnr .S'tiif/h v. Jaieahir Situflt (1. T.. U., 1 All., 811) followi-d. 

This was a suit to enforco tlio [ilaiiitiff’s ri^jlit of ine-oniption in respect 
of a certain share in a certain village, the riglit being founded upon custom 
and upon a special agreement contained in the village administration-paper. 
The cause of action was stated in the iilaint to have arisen on the 17th Dcccm- 
hor 1875, when the defendant, vendee, obtained possession of the property. 
Th^suit was instituted on the 16th November 1876. The defendant set u]i as 
a defence to the suit that it was barred h>’ limitation. It appeared that the 
proixjrty was conditionally sold to the defendant under a deed dated the 10th 
Septemlfer 1861. On the 2yth March 1865, the jiropei-ty was attached in 
execution of a decree. On the 7th November 1868, undei' proceedings taken 
by the defendant under the conditional sale, notice of foreclosure was issued to 
the conditional vendor. On the 4th Jidy 1874, the conditional sale having 
been foreclosed, tlio defendant obtained a decree for possession of the projierty. 
On the 5th February 1875, ho obtained mutation of names in respect of the 
property. On the 18th November 1875, arrangements having been made by 
him to satisfy the decree under whicli the property bad been attached on the 
29th March 1865, the proi)erty was released from attachment. On the 17th 
December 1875, he acknowledged that lie had received possession of the pro¬ 
perty in execution of the decree dated tlie 4th July 1874. Tlu! Court of First 
Instance held, with reference to the case of Jatjcshar Siugh v. Jamihir Singh 
(I L. R., 1 All., 311), that the suit was within time, as the property did not vest 
in the defendant till the 17th December 1875, and gave the plaintiff a decree. 

• Second Appotd, No. 1145 of 1877. from a decrco of U. A. Danioll, Esq., Commissioiior 
of Jhansi dated the ‘iOth July 1877, affirming a decteo of J. S. Porter, bisq.. Deputy Commis- 
Hioaor of jhansi, dated the 7th April 1877. 


1 ALIi.—88 
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BUKA BAI V. 


On appeal by the defendant the lower Appellate Court conourred in the view 
taken by the Court of First Instance of the question of limitation and affinned 
the decree. 

[5943 On second appeal by the defendant to the High Court it was con¬ 
tended that, with reference to the ]N:inciple laid down in the ope (uM .above, 
the .suit was barred by limitation. 

Munshi Ilanuman Prasad for the Appellant. t, 

Mr. K. M. Chatarji for the Respondent. ^ 

The Judgment of the Court was delivered by 

Turner, J. —The principle laid down in the Full Bench judgment of %a 
Court (I. L. R., 1 .411., 311) governs this case. The appellant was not bouM 
to discharge the debts in resiject of which the property was attached immedi¬ 
ately lie hod obtained his decree confirming the sale. He took such possession 
as he then could obtain. Tiie appellant, having established his title, carried his 
decree to- tiie revenue office, and got his name entered in substitution for that 
of the former owner, and liaving obtained such possession as the nature of the 
property admitted, lie then set himself to discharge the incumbrances for which 
it was under attachment. Limitation in such a case runs from tiie date when 
ho obtained possession of the status of the owner sufficient to enable him 
to procure mutation and to exercise the rights of an owner. The apiieal is 
decreed, the decrees of the Courts below reversed, and the suit dismissed with 
costs. 

Appeal allowed. 


NOTES. 

[On this point see also 20 All. 315 ; 3 All. 770 ; 24 All. 17.] 

[1 All. S94] 

APPELLATE CIVIL. 


The 13th February, 1878. 

Present: 

Sir Robert Stuart, Kt., Chief Justice, and Mb. Justice Pearson. 

Ruka Bai.Plaintiff 

versus 

Ganda Bai.Defendant,^ 


Ilmdu La,w — Deere.e for maintenance—Suit for reduction of maintenance. 

A Hindu lady obtained a decree awarding her maintenance at a certain fixed rate and 
charging the asHets of a certain firm with the payment of such maintenance. There was no 
provitdon in this decree that uuch rate wan fiubjoct to any modification which future circum- 
Htances might render necessary. The assets of such firm having diminished, the proprietor of the 

*Second Appeal, No. 1290 of t877,/rom a"docreo of C. A. lianiell. Esq., Commissioner of 
Jhansi, dated the 22nd August 1877, reversing a decree of J. V. Stuart, Esq., Awistant Com* 
missioncr, dated tho 12th May,1877. * 
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same brought a suit [S953 for the reduction of such rate of maintenanco. Held that such 
suit was maintainable.* 

This was a suit in which the plaintiff claimed the reduction of an allowance 
payable by her to the defendant out of the assets of a firm of which 
she was the proprietor. One Gulab Bai, • the head of a joint and undivided 
Hindu family, carried on business under the style of Gulab Bai Ghura Mai. 
The defendant in this suit, who was the daughter of Gulab Bai, obtained a 
decree in 1876 which awarded her as maintenance an allowance of Bs. 30 per 
mensem bo long as the firm of Gulab Bai Chura Mai should exist. 
The presdnt suit was brought by the widow of Munna Lai, son of Gulab 
Bai, as the proprietor of the firm, for tlie reduction of this allowance on the 
ground that the business of the firm of Gulab Bai Chura Mai was gradually fail¬ 
ing. The Court of First Instance gave the plaintiff a decree directing that the 
defendant’s allowance should be reduced to Bs. 20 per mensem, intimating that 
if the business of the firm of Gulab Bai Ghima Mai improved, the defendant 
would be entitled to claim an increase in her allowance. The lower Appellate 
Court, on appeal by the defendant, dismissed the suit as unmaintainable, on 
the ground that the plaintiff had no cause of action. 

The plaintiff preferred an appeal to the Higli Court. 

The Junior Government Pleader (Bahu Divurka Nath Banarji), with him 
Pandit Ajudhia Nath, for the Appellant, contended that the suit was maintain¬ 
able. At the time the defendant’s allowance was fixed at Bs. 30 per mensem, 
and made a charge on the assets of the firm, those assets were capable of meet¬ 
ing such a charge without detriment to the firm. The plaintiff has shown that 
the assets are not now capable of mooting the charge without detriment to the 
firm, and is therefore entitled in equity to a reduction of the allowance. The 
Mofussil Courts being Courts of etiuity can entertain the suit. There is no 
law prohibiting such a suit. In an administration suit there is always a 
direction in the decree that [596] the parties to the suit may apply to the Court 
from time to time as they may be advised touching the estate of which 
administration is sought. 

Munshis Hannman Prasad and Sukh Bam for the Bespondent. 

The Judgment of the Court was delivered by 

Pearson, J. —The appeal must prevail. The diminution of the income of 
the estate on which the defendant’s income is chargeable, since her allowance 
was fixed, is obviously a sufficient cause for the present action of w'hich the 
object is the reduction of the allowance formerly fixed. It would bo unreason¬ 
able to hold that, even if the income of the estate should come to an end 
altogether, that allowance should stillcontinue ; and therefore it must be liable to 
be reduced in proportion to the existing income. We set aside the lower Ap])ol- 
late Court’s decree and remand the case to it for fresh disi)osal on the merits, 
with a direction that the costs of this api}eal shall follow the result. 

Appeal allowed. 


NOTES. 

[ The rate of maintenance may be varied according to the circumstaucuK ;—(1002) 26 
Bom. 807; (1900) 24 Bom. 380; (1899) 22 Mad. 175; (1889) 12 Mad. 183 ; (1884) 8 Mad. 94.] 

• In Ram Kulke Koer v. T/tc Gmirt of Wards, 18 W. R., 474, and Huho Gopal Itoji v. Srcc- 
muttee Amrit Moyee Dossee, 24 W. B., 428, the principle is recognised that thp rate of main¬ 
tenance fixed by a decree is Hubject to any modification which future circumstances may 
tender necessary. In the first mentioned case, however, it was hold that such modification 
should ^ made by review of jud|;ment. • 
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[1 AIL 896] 

APPELLATE CIVIL. 


TJic 16th February, 1H78. 

Present: 

Mr. Justice Pearson and Mr. Justice Spankie. 


Gulzari Lai and otliers.Defendants 

versus 

The Collector of Bareilly.Plaintiff."’ 


Act VIII of 1850 (Civil Procedure Code), ss. H?0-800—Patipcr suit — Attach¬ 
ment in execution of decree—Court Fees—Prerogative of the Croton. 

N was allowed to bring a suit as a pauper. His suit was dismissed, the decree directing that 
he should pay the costs of tlie dcfeiidatit. On tlic defendant's application certain immoveable 
property belonging to iV was attached in execution of this decree, and was sold. Held thni 
the Crown was entitled to be paid first out of the proceeds of such sale the amount of the 
Court fees N would have had t(j pav if he had not been allowed to sue as a pauper. The 
principle of the ruling in (ianp.tt Vuinya v. Tlic Culkctor of Kaimra (I, L. B., 1 Bom., 7) 
followed. 

This was a suit for Ks. 84-2-0. On« Nait Lai had sued Gulzari Lai and curtain 
other jKJrsons, defendants in this suit, in formii [597] pauperis. His suit 
was dismissed by the Court of First Instance with costs. Ho api>eaJod, and 
his appeal was dismissed and the decree of tlie Court of First Instance atlinned 
with costs. Gulzari Lai and the otiior persons applied to recover, in execution 
of these decrees, the sum of Es. 7H7, beintf the costs incurred by thoiri in 
defending the suit, and certain houses belonging to Nait Lai were accordingly 
attached. Subsequently, on the application of the Collector of the District, 
the Court executing the decrees ordered that the property should bo sold in 
satisfaction of tho amount which Nait Lai would have luid to pay as Court 
fees had ho not been allowed to sue and appeal as a pauper, viz., Rs. 530-8-0, 
as well as in satisfaction of tho demand of Gulzari Lai and the other persons, 
and that tlie Collector should be paid first out of the sale proceeds. The pro¬ 
perty was sold and realized Rs. 155. After the confirmation of the side the 
Court made another order under which the Collector and Gulzari Lai and tho 
other jiersons were paid out of the sale proceeds rateably ; the former getting 
Rs. 62-2-0, tho latter Rs, 84-2-0. The present suit was brought by the Col¬ 
lector to contest this order. Tho Court of First Instance dismissed the suit, 
holding that, under s. 270 of Act VIII of 1859, tho defendants were entitled as 
attaching creditors to be first paid out of the sale proceeds. It distinguished 
the present case from that of Ganpat Putaya v. The Collector of Kanai a (I. L. 
B., 1 Bora., 7) on the ground that in the present case, the pauper suit had been 
dismissed. On appeal by the plaintiff the lower Appellate Court held that 
tho principle laid down in the Bombay case applied, and gave the plaintiff a 
decree. 

* Second Appeal, No. 1142 of 1877, from a decree of W. Tyrrell, Esrp, Judge of Bareilly, 
dated the 10th July 1877, roverning a decree of Muhamma^ Mubarik Baz Khan, Officiating 
Muasif43f Bareilly, dated the 9th January 1877. 
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The defendantK a 2 )i)uaIod to tlie High Court, contending that the decision 
of the lower Ai)pollato Court was op]) 08 c'(l to the jffovision of s. 270'’' of Act VITT 
of 1859, under wliich they wore entitled as attaching creditors to bo paid first 
out of the sale-proceeds ; and that the case relied on by the lower Appellate 
Court was not applicable. 

Murwhi Hanuman Pramd for the Appellants. 

The Senior Government Pleader (Lala Juala Praaml) for the Eespondent. 

[598] The following Judgment was delivered by tiie Court:— 

Pearson, J. —The jirinciple of tlio ruling of the Bombay Court (I. L. E., 
1 Boin. 7), on which the lower Appellate Court has relied, appears to us to be 
reasonable and we decline to interfere. 

Appeal dismissed. 


MOTES. 

[.SVv also 33 Cal. 1040.] 


[1 All. 598] 

APPELLATE CIVIL. 


The If}tk February, 1H7H. 
PllESENT : 


Sill KOBEllT Stuaut, Kt., 


Chief .Justice, 


AND Mu. .lUSTK'E PEAESON. 


Abasi.Plaintiff 

versus 

Duane.Dofotulant.+ 


Custody of minor — Guardian—Muhammadan Law. 

//fW, where the pUintilT sued for the custody of heriiiiuor sister as herlcg.al guardian 
under the Sluhaiuniadau law, that the fact of the plaiiitilT being a prostitute was, although 
she was legally entitled to the custody of such minor, a suflicieiit reason for dismissing the suit 
in the interests of such miuor. 

This was a suit for the custody of tlio iilaintitT’s minor sister, Chittan, the 
suit being based on the plaintiff’s right of guardianship under Muhammadan 
law. In November 1871, the Sessions .Judge of Cawnpore tried a case in which 
the plaintiff in this suit, who was a pi-ostituto by profession, had charged another 
prostitute with obtaining possession of Cliittan for the purposes of prostitution. 
The accused was acquitted by the Sessions Judge, with an injunction to the 
Magistrate of the district to make suitable arrangements for the welfare of the 

*[Scc. il70:—Whenever a property is .sold in execution of 
Attaching creditor to be decree the person on whose application such property was attached 
first paid out of property shall be entitled to bo first piid out of the proctu'ds thereof, not- 
attachod. withstanding a subseciucnt attachment of the same property by 

another party in execution of a prior decree.] 

t Special Apixsal, No. 1312 of 1877, from a decree of J. H. Prinsep, Kstj., Judge of Cawn¬ 
pore, dated the 80th August 1877, afllrming a decree of Munshi Lalta Prasad, Iilunsif of 
Cawnpore, dated the 9th January* 1877. , 
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minor. The Magistrate procured Chittan’s admission to the Ghuttia Orphanage 
at Cawnpore. The present suit was instituted against the Magistrate and the 
Superintendent of the Orphanage. The lower Courts dismissed the suit on the 
ground that the plaintiff, being a prostitute, was not a proper person to have 
the custody of the minor. 

The plaintiff appealed to the High Court, contending that under Muham* 
madan law she was the legal guardian of the minor and therefore entitled to the 
custody of her person. 

Maulvi Obeidul Bahman, Mir Akbar Husain, and Mir Zdhwr Husain, for the 
Appellant. 

[899] The Senior Government Pleader (Lala Juah, Prasad), for the 
Bespondent. 

The Judgment of the Court was delivered by 

Peanon, J. —The claim in this suit was simply for the recovery of the 
minor, Chittan, from the custody of the Government; and the fact that the 
plaintiff is a prostitute, and therefore an unfit person to have the charge of the 
girl, seems to be a sufficient reason for dismissing the claim in the interest of 
the minor. It may be admitted thabthe plaintiff would, under the Muhammadan 
law, be primd facie entitled to the guardianship of her younger sister, were her 
fitness for the charge established; but her own bad character and manner of 
life must bo held to disqualify her; and we must affirm the decree of the lower 
Courts dismissing her suit. It is stated in the plaint that the tenets of 
Christianity are being imparted to the minor at the Orphanage at which she has 
been placed by the Magistrate, and that “ in bringing her claim, the plaintiff 
prays that the Court, after satisfying itself that the plaintiff would not bring up 
the minor in her own trade of prostitution, nnd that she would marry her accord* 
ing to Muhammadan law, may order the minor to be given to her." But it is 
difficult to see how the minor, if made over to her, could be secured from the 
evil effects of her example, influence, and association. The appeal is dismissed 
with costs. 


Appeal dismissifd. 


NOTES. 

also (1888) 12 Mad. 69; 26 AIL, 594.] 
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[1 AU. 59B] 

CBIMINAL .TUEI8DIOTION. 

The 16th February, 1878. 

Present : 

Mr. Justice Turner, and Mr. Justice Spankie. 

Empress of India 
versus 
Mulua. 


Regulation IV of 1797, s. 3—Act XLV of 1860 (Indian Penal Code), s. 302 — 

Act VI of 1861,—Act XVII of 1862, ss. 1, 2, 4—Act 1 of 1868 (General 
Clauses Act), ss. 3, 6—Act VIII of 1868—Act X of 1872 
(Criminal Procedure Code). 

Up to the Ist January 1862, a peruon committing the offence of murder was liable to trial 
and punishment under the Regulations. By Act XVll of 1862, the Regulations proscribing 
punishments for offences were repealed “except as to any offence committed before the first 
January 1862.” By the same Act it was declared that no person who should claim the same 
should be deprived of any right of appeal or reference which he would have enjoyed under such 
Regulations. By s. 6 of Act I of 1868 the repeal of an [600] Act does not affect any thing done, or 
any offence committed, or any fine or penalty incurred before the repealing Act shall have come 
into operation. Under the provisions of this section the repeal of Act XVII of 1862 by Act 
VllI of 1868 and Act X of 1872 did not, in respect of offences committed before the 1st January 
1862, affect the penalties prescribed by such Regulations, nor were any of the Regulations 
prescribing punishments for offences, which were in force before the passing of Act XVII of 1862, 
repealed in respect of offences committed before the ist January 1862, prior to the passing of 
Act I of 1868. 

Held accordingly, where a person committed murder in the yeftr 1855, that such person 
was punishable under the Regulations. 

Held also that, inasmuch as such a right as the right of reference given by s. 3 of Regula¬ 
tion IV of 1797 accrues on conviction, and therefore in the present case had not accrued before 
Act XVH of 1862 was repealed, it is doubtful whether a person convicted of murder 
commit^ before the 1st January 1862, has such right. 

The facts of this case are sufficiently stated for the purposes of this report 
in the Judgment of the High Court, which was delivered by 

Turner, J. —The prisoner was charged with the offence of murder commit¬ 
ted in the year 1855. On that charge he was tried by the .Judge of Fatehgarh 
and convicted and sentenced, under the Begulation in force before the 1st 
January 1862, to transportation for life. The Judge has submitted the sentence 
for confirmation, and at the same time has called the attention of the Court to 
a Full Bench ruling of the High Court of Calcutta [Empress v. Diljour Misser 
(I. L. B., 2 Cal., 225)], in which it has apparently been held that a person who 
has committed an offence prior to the 1st January 1862 could not now be legally 
convicted and sentenced. We say apparently it was so held, because such was 
the opinion expressed by the learned Judges before whom the case was origi¬ 
nally heajrd, and although thS judgment of the Full Bench proceeds on grounds 


468 



I.L.R. 1 All. 601 EMFBESS OF INDIA V. MULUA [1878] 


which do not necessarily involve that conclusion, the conviction was pronounced 
illegal and set aside. 

Up to the 1st January 1862, the law under which persons were liable to 
trial and punishment for the offence of which tlie prisoner has been convicted 
was declared in the Eegulations. On the Ist January 1862, the Indian Penal Code 
came into operation, for although in the Code itself the date on which it should 
[601] take effect was declared to be the 1st May 1861, that date was altered 
by the subsequent Act VI of 1861. By Act XVII of 1862, ss. 1 and 2, the 
Eegulations and Acts prescribing punishments for offences were repealed from 
the 1st January 1862, "except as to any offence committed b^ore the Ist 
January 1862" In resiject of those parts of India in which the Code of Criminal 
Procedure can^ into operation on the 1st January 1862, the Acts and Eegu¬ 
lations theretofore regulating procedure in the trial of offences were by s. 4 of the 
same Act, XVII of 1862, repealed; and it was declared that thereafter the 
Criminal Courts should be guided by the'Code of Criminal Procedure and exercise 
the powers and jurisdiction vested in them under the said Code, provided that 
no person convicted of an offence committed before tlie 1st January 1862 should 
bo liable to any other punishment in respect of such offence than that to which 
he would have been liable had he been convicted of such offence before the said 
first day of January 1862, and that noi:»rson who should claim the same should 
be deprived of any right of apiieal or reference to a Sudder Court which he would 
have enjoyed under any of the Eegulations or Acts thereby repealed. 

Tlie effect then of Act XVTI of 1862 was this; it left the Eegulations and 
Acts under which offences were therefore punishable unrepealed in respect of an 
offence committed before the 1st January 1862 ; and while it declared that the 
Criminal Courts should in the investigation and trial of offences be thereafter 
guided by the provisions of the Code of Criminal Procedure, and enjoy the 
powers and jurisdiction conferred on them by that Act, it saved offenders guilty 
of offences committed before the Ist January 1862 from liability to any other 
punishment in respect of such offences than tliat to which they would have been 
amenable under the repealed Eegulations and Acts, and secured to them the 
same rights of reference and appeal to a Sudder Court which they would 
have enjoyed if they had been tried under the Eegulations and Acts thereby 
repealed. 

By the General Clauses Act I of 1868, s. 3, it is provided that in all Acts ’ 
made by the Governor-General in Council for the purpose of reviving either 
wholly or partially a Statute, Act, or [602] Eegulation repealed, it shall be 
necessary expressly to state such purpose, and by s. 6 of the same Act it is 
enacted that the repeal of any Statute, Act, or ^gulation shall not affect 
any thing done or any offence committed, or any fine or penalty incurred 
before the repealing Act shall have come into operation. By the repealing Act 
VIII of 1868 the Ist, 2nd and 7th sections of Act XVII of 1862 were repealed, 
and by Act X of 1872 the sections of the Act then unrepealed were also repealed. 
There being no express words to that effect, the repeal of Act XVII of 1862 of 
course did not revive the Eegulations in so far as they had been repealed by the 
Act, but neither did it operate to repeal those Eegulations in so far as they were 
not repealed by the Act. Thus in respect of offences committed prior to the 1st 
January 1862, the penalties prescribed by the regulations were not affected by 
the repeal of Act XVII of 1862, nor so for as we can discover, were any of 
the Eolations prescribing punishments for offences, which were in force before 
the passing of A^ XVII of 1862, repealed in,,, respect of offences committed 
before the 1st January 1862, prior to the passing of the General Clauses 
Act I of 1868. ® 



BALDEO PANDAY V. GOKAL BAI [1878] I.L.R. 1 AIL 608 


We agree with the High Court of Calcutta that a person could not be 
convicted of an offence committed prior to the 1st January 1862, under Act 
XVII of 1862, and for this reason, that that Act wus a repealing Act and not 
an Act providing for the punishment of such offences. But it is another ques¬ 
tion whether persons who have committed offences prior to the 1st January 1862 
are not amenable to punishment under the Begulations. To the several repealing 
Acts passed since the General Clauses Act came into oi^eration, the provisions of 
s. 6 of the General Clauses Act apply, and the repeal of the Begulation subse¬ 
quently to the passing of the Act does not relieve offenders from the i>enalties to 
which they were liable under the Begulations. 

It is a more difficult question whether the right of reference remains after 
the repeal of Act XVII of 1862. That right had not accrued before the Act 
was repealed, for it accrued on conviction, and the conviction did not take place 
till after the repeal of Ai'.t XVII of 1862; but to avoid any illegality by the 
omission of confirmation if it be still required, we have considered the case on the 
[603] merits and hold the conviction justified by the evidence and the sentence 
not improper. Wo therefore confirm it. 

Conviction affirmed. 


[1 AH. 6033 

APPELLATE CIVIL. 

The 19th Febrnarij, 1H78. 

PRESENT: 

Sill Bobert Stuart, Kt., Chiee Justice, and Mr. Justice Spankiu. 

Baldeo Panday.Plaintiff 

versus 

Gokal Bai.Defendant." 


Jioiid -Interest. 

G Rave B a bond for the payment of certain money within a certain time, with interest at 
the late of 13 percent, per mensem, in which he agreed that, in ca -10 of default, the obligee 
“ should 1)0 at liberty to recover the principal money and intorist from his person and prop«‘rty ” 
and mortgaged “ his four>anna share in manza K until piiymcnt of the principal money .and 
interest.” Held that the bond contained an express contract fur the pavmont of intcretit 
after due date at the rate of Ij per cent, per mensem, and that such contract was enforceable. 

Semble that, where there is no express iigrecment fixing the rate of interest to be paid 
after the date a bond becomes duo, an agreement to pay at the rate of interest agreed to bo 
paid before such date cannot be implied, but the Court must determine whut would be a 
reasonable r<ite to allow. In such a case the rata agreed to be j>aid before such date may ordi¬ 
narily bo regarded as the rate to bo allowed after such date, provided that the rate .agreed to bo 
paid before such date is not excessive. 

This was a suit for money charged on immoveable property by a bond. 
This bond was dated the 8th January 1872, and the plaintiff claimed to recover 
thereunder Bs. 1,913-11-0, principal and interest. The suit was instituted on 

• Second Appe.al, No. 1076 of 187J, from a decree of J. W. Power, Esq., Judge of Ghazi- 
pur, dated the 6th September 1R77, modifying a decree of Maulvi Zain-ul-Abdin, Additional 
Subordinate Judge of Ghazipur, daled the 38th May 1877. • 


1 ALIi.-~69 


465 





1.LJL 1 AU. 604 


BALDEO PANBAT V. 


the 11th May 1877. The facts of the case are sufficiently stated for the 
purposes of this report in the judgments of the High Court, to which theplaintifi 
appealed against the decree of the lower Appellate Court. 

Munshi Kashi Prasad and Shah Asad Ali for the Appellant. 

Mr. J. E. Howard, the Senior Government Pleader (Lala Judla Prasad), and 
Pandit Dishambhar Nath for the Bespondent. 

The following Judgments were delivered by the Court:— 

Stuajpt, C. J. —In this case I think the appeal must be allowed. I am not 
sure that I quite follow the Subordinate Judge in the [604] reasons he assigns 
for his judgment, but his order is clearly right and ought to be restored, ^e 
Judge, on the other hand, is as clearly wrong in allowing interest at the rate of 
six per cent, i^er annum " from the date when the bond fell due," evidently 
thinking that that was at the end of two years. He is also of opinion that the 
rate of interest stipulated in the bond, viz., twenty-one per cent., is excessive. I 
differ from him on both points. The bond is in tlie following terms :—“ I, Gopal 
Rai, son of Bandhan Rai, do declare that, whereas Rs. 434 is due by me to 
Baldeo Panday on account of previous dealings, and whereas I have borrowed 
from the said Baldeo Panday a furtlier sum of Rs. 566 for the payment of 
revenue and to meet other houseliold exj)enses, the whole sum amounting to 
Rs. 1,000,1 therefore execute this bond in respect of the sum borrowed at present 
and that formerly due by me, and agree and covenant that, having paid the 
entire aforesaid sum within two years with interest at Re. 1-12-0 per cent, per 
mensem, I shall take back the bond from the said mahajan ; that in case of 
default tlio creditor shall bo at liberty to recover the whole amount, including 
principal and interest, by instituting a suit, or in any way he pleases, from my 
])erson and property, both moveable and immoveable ; that until payment of the 
whole debt, including principal and interest, I hypothecate my four-anna share 
in mauza Kharkapur, which I have neither directly or indirectly transferred, 
nor shall I do so ; that I shall get whatever payments I make endorsed on the 
bond, and that I shall not plead any payment without getting the same 
endorsed, and that if T do so or set up any receipt or discharge, the same shall be 
invalid. Hence this bond." Now what was the contract here made? The 
contract 1 mean as to interest, for that was the whole question in the case before 
us. Clearly to my mind the contract so recorded was of this nature: " You the 
debtor shall not be troubled about the debt for two years, at the end of which tim4; 
if payment is made by you with interest at Re. 1-12-0 per cent, per mensem, there 
shall be an end to the transaction, and the bond will be returned to you; but if 
it be otherwise and you then make default, the creditor shall be at liberty,” not, 
observe, “ shall then he bound, to recover the whole debt including principal 
and interest, and until payment of such principal and interest the pr^rty 
mentioned in the bond is hypothecated, all the other conditions 1606] 
the bond meanwhile remaining in force." Such I take to be the true 
meaning of the contract in the present case, the rate of interelt remaining the 
same in all the events contemplated. The only peculiarity that might suggest 
any doubt on this point might be supposed to arise from the fact that, although 
default appears to have been made at the end of the two years, tiie plaintiff, 
Baldeo Panday, did not institute his suit till the 11th May 1877, upwards of 
three years after default. Now if the interest was excessive, this delay might 
possibly be justly attributed to the plaintiff’s laches and fairly considered to 
have the effect of modifying his claim. But I do not think that in the present 
case such a consideration should prevent UB%om reading and construing the 
bond as a contract to be applied according to ita»teirms, and according to these, 
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as I view them, the creditor was not bound to proceed to recover immediately 
upon default, but might do so at any time within the limitation period, which, in 
such a case as the present, I should say would be twelve years from the time 
when the money became due. 

Nor do I think the rate of interest stipulated for excessive. A Calcutta case 
was referred to * where KEMP, J., in delivering the judgment of the Court, 
appears to have considered that 18 per cent, per annum or Bo. 1-8-0 per 
month was an excessive rate, but he appears to have formed that opinion from 
his reading of the judgment of Lord Selbobne in the case of Cook v. Fotvler 
(L. B. 7 H. L., 27) decided by the House of Lords, where the principle laid 
down is that “ the rate of interest to which the parties have agreed during the 
term of their contract may well be adopted.” The rate of interest, however, 
claimed in that case was £5 per cent, per month, or £60 i)er annum, and that 
was justly disallowed, the ordinary rate of interest in England not being more 
than 5 per cent. But when it is remembered that in India the ordinary rate of 
interest is one per cent, per month or 12 per cent, per annum, a rate of 
Be. 1-8-0, or even Re. 1-12-0, ought not in my opinion to be considered 
excessive, but may fairly and legally be stipulated for by contract. The corre¬ 
sponding rate in England would be not £60 per cent, but [606] seven and- 
a-half or seven and three-quarter per cent, per annum, and would not, I am 
satisfied, were the facts the same as in the present case, be considered exccssivo 
by any English Court. For these reasons the plaintiff is entitled to our 
judgment reversing the d^ree of the Judge and restoring that of the Subordi¬ 
nate Judge, with costs in all the Courts. 

Spankie, J. —The lower Apiiellate Court holds that there is no provision 
in the bond as to the rate of interest to be charged after the date of payment 
has passed, and therefore interest must be allowed on tlie principle, not of 
implied contract, but of damages for breach of contract. ApiJying the case of 
Been Doyal Lall v. Het Narain Sinah* to the record before him, the Judge 
holds that the interest here demanded after the date of payment is excessive, 
and allows six per cent, only from the date when the bond fell due. It is 
contended that the terms of the contract have been misunderstood by the Judge, 
and that the appellant was, under the provisions of Act XXVITI of 1855, 
entitled to the interest agreed upon between the parties. 

In my opinion tlie interest referred to in the bond as payable to the 
plaintiff alike during the term of the contract and until date of payment is 
Be. 1-12-0 per mensem. The bond recites that the obligor shall pay tlie amount 
of it with interest at Be. 1-12-0 per mensem within two years. This is the 
first condition. The second condition is that in case of default the obligee 
will be at liberty to recover the amount of debt including the princi]ial and 
interest, by instituting a suit, or in any other way he pleases, both from tiie 
person of the obSgor and from his moveable and immoveable pro^ierty. The 
third condition is that, until payment of the entire amount, including 
the principal and interest, the obligor hypothecates his four-anna share in a 
particular village, and engages not to transfer it directly or indirectly. 

Now it appears to me that, with respect to the interest “post diem" 
there is here clearly a contract to pay the interest agreed between 
the parties when the principal was lent. Not only w'as it to [607] be 

* DeettDoytd Loll v. Het Narain*Singh, I. L. B., 3 Gal., 41 ; B.C. 25 W. B., 189. Seo 
also Joy Bam v. N<J>in Chunder Dotf, 35 W. B., 818; Luchnvee Narain v. Het Narain Simgh, 
18 W. B., 833 ; and SUmuUh Bose v. Mathuranath Boy, 3 B. L. B., Ap. 10. 
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paid during the oontinuance of the contract, but by the conditions of the 
bond the particular four-anna share mentioned therein was charged as 
security for the payment of the debt, l)oth principal and interest. The princi- 
]ml and interest are the sum for which the bond was executed, and the interest 
is tlie 21 i)er cent, agreed upon. 1 regard this case as being one free from 
doubt, and hold that tliere is no question here of an implied contract to pay 
the same rate of interest “ i)ost dieni ” that was agreed upon “ ante diem." 
If I could not construe the contract in this light, I should admit that the 
Judge was right in applying tlie precedent cited, that, in the absence of any 
defined rate of interest to l)e paid after tlie period of the bond had expired, the 
suggestion of an implied contract to pay at the same rate that the obligor was 
to pay during the term of the bond could not be allowed. The question then 
would be what would bo a i*easonable rate of interest to be allowed. In 
coming to a conclusion on this point, I should be unable to accept the Judge’s 
finding that 6 per cent, was sufficient. The ordinary rule would appear to bo 
that the creditor is entitled to tlie interest payable during the term of the bond, 
this amount being regarded as a fair measure of the rate to be allowed as a i)enalty 
for breach of contract, provided of course that tlie original interest claimed is 
not excessive. In this ])articular case the bond was executed on account of a 
former debt, and of a fresh advance of Ks. 566 to pay Government revenue, 
and it must not bo forgotten that the defendant was allowed time. Ho had 
only paid Bs. 210 on account of the bond, and it is probable that it was at his 
own request that the jilaintiff allowed the debt to stand over. Ho himself 
(defendant) states that he wanted to ]>ay the debt duo to plaintiff by borrow¬ 
ing the money from another banker, that he had asked the plaintiff to charge 
interest at Re. 1-12-0 ])er mensem up to the date of the term of the bond, and 
after that date to charge 1 per cent., i.e., 12 per cent, iier annum, but the 
plaintiff did not agree to this nor would he take his money. It is to be 
obsei’vcd that defendant’s stt>ry is not reliable, and is inconsistent with the 
fact that plaintiff took payment of Rs. 210 on the 20tb January 1874. If defen¬ 
dant was in a condition to borrow the money elsewhere why did ho not do so ? 
He assigns no reason why the rate demanded is excessive, and his own defence 
suggests that he was [608] quite aware that the interest to the date of 
payment was 21 per cent., and he desired to alter the terms after the date 
expired. The Subordinate Judge allowed 21 per cent, to date of institution 
of the suit and 6 pei’ cent, afterwards. This was an equitable judgment, and 
I would affirm it on that ground, did I not also hold that, under the terms of 
the contract, the ])laititiff was entitled to charge 21 per cent, after the date of 
payment of the bond had expired. I would decree the appeal, and modify the 
judgment of the lower .’Vp])ollato Court so as to restore the decree of the 
Subordinate Judge with costs.' 

Appeal allowed. 


HOTEB. 

[Tlic Privy Council decision of 19 All. 39 deals with the case of post diem intorcst. See 
also ‘2b Cal. ‘i4fl; 19 Cal. 19 ; 18 Mad. 257 ; 18 Mad. 881. 

* These were earlier c;i»eH, 2 All. G17 ; 639 ; 7 All. .333 ; 11 All. 416.] 
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APPELLATE CIVIL. 

The. 19th February, 1878. 

Present: 

Sill Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 

Baijnath.Defendant 

versus 

Mahabir and another.Plaintiffs.’' 


TJindu Law — Jnhcrita,nce—Succession of daufiliters — Beversinners. 

So long SIS H daiightor not disqusilified, or in whom si right of inheritsiuoc hiis once 
vested, survives, si dsiughtor’s son aajuircs no right by inheritance in his maternal grand¬ 
father’s cstsite. Amritolal Bose v. Jiajoneeknnt Mitter (L.B., 2 Ind., App. 113; S.C., 
15 B.L.B., 10; ‘2:1 W.R., ’214), followed. 

Where, thoroforo, li dietl leaving issue two daughters, B sind and 7'died shortly after 
7f lesiving sons, sind while li was alive her sons and the sons of 1‘ sued as the heirs of 11, to 
set aside si mortgsige of his real estsite made by li as the gusii’dian of her minor sons, sind by 
.1, the fsithcr of 7^’s sons, as their father and guardisin, such suit was hold not to bo 
maintainable. 

This was a suit for the possession of certain immoveable proiierty, being the 
estate of one Ram Jiawan, deceased. Ram Jiawsin left issue two daughters, 
Batasi Kuar and Pliulra Kuar. I’bulra Knar died shortlj' after her father 
leaving issue two sons, Rang Bahadur and Msihsihir. Subsequently to her 
death Bsitasi Kuar, as the giuirdian of her minor sons, Kaulosar, Deo Narain 
and Rup Narain, and Arjau Rai, as the father and guardian of Rang Bahadur 
and Mahabir, minors, joined in a conditional mortgage of the projjerty to 
Baijnath. Baijnath obtained possession of the property by foreclosui’e of 
tliis mortgage. The iiresont suit was [609] brought against him by the sons 
of Batasi Kuar, who was alive, and by the sons of Phulra Kuar, jointly, to 
set aside the mortgage and recover jiossession of the property. The plaintiffs 
claimed as the heirs of Ram Jiawan. The Court of First Instance dismissed 
the suit in so far as the sons of Batasi Kuar were concerned, on the 
ground that they had no right in the estate of their maternal grand¬ 
father while their mother was alive, but gave the sons of Phulra Kuar a decree 
in respect of a moiety of the property. On appeal by the defendant, the 
lower Appellate Court affirmed this decree. 

The defendant, on second ajqieal to the Higli Court, contended that the 
whole suit should have been dismissed, inasmuch as under Hindu Law the sons 
of Phulra Kuar had no right in their maternal grandfather’s estate while their 
mother's sister, Batasi Kuar, was alive. 

Munshi Hanuman Prasad and Shah Asad Ali for the Appellant. 

4l 

Lala Lalta Prasad for the Respondents. 


• Second Appeal, No. 1086 of 1877, from a decree of Maulvi Zaiu-ul-Abdiii, Subordinate 
Judge of Ghazipur, dated the Slat July 1877, affirming a decree of Munshi Kishori Lai, 
Munsif of Basra, dated the 3rd May 1877. 
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Kt" 

The Court delivered the following 

Judgment: —The decision of the lower Appellate Court appears to be open 
to the objection taken by the special appellant. It has been held by the 
Judicial Committee of the Privy Council in the case of Amirtolal Bose v. 
Bajoneekant Mitter (L. B., *2 Ind., App. 113; S.C., 15 B. L. E. 10 ; 23 W. E., 
214) that a daughter’s son is not entitled by Hindu Law to succeed as heir 
to his maternal grandfather’s estate, so long as any daughter not disqualified, 
or in whom a right of inheritance has once vested, survives. This precedent 
applies to the present case in which Batasi Kuar, on the death of her sister, 
became the solo owner of their father’s property. Batasi Kuar still survives ; 
therefore neither the Munsif nor the Subordinate Judge should have decreed 
the claim of the plaintiffs with respect to the share of Phulra Kuar, the second 
daughter. The Court below should have dismissed the claim of the plaintiffs 
in toto, and should not have decreed it with resident to Phulra Kuar’s share. 
We accordingly decree the apiieal and modify the decision of the Comt below so 
as to dismiss this portion of the claim. 

Appeal allowed. 


NOTES. 

[The daughter’H son, though he hH.s uo right to the immediate iiOKuesBion, can bring, as 
reversioner, a declaratory suit:—(188G) 8 AIL, 365.] 

[610] APPELLATE CIVIL. 


The Fehriuiry, 1H78. 

PRUSliNT: 

Mu. JusTiCK Pearson, and Mr. Justice Oldfield. 

Mul Chand.Defendant 

, versus 

Balgobind.Plaintiff.* 

■ 

Mortgage—Condition against alienation. 

J gave li a bond for tlie payment of money in which ho hypothecated certain immoveable 
property as security for such payment, covenanting not to sell or transfer such property 
until the mortgage-debt had been paid. In breach of this condition ho granted M a lease of 
his rights and interest in such property for a term of twelve and-a-half years. B, having sued 
on such bond and obtained a decree charging such property with the satisfaction of the decree, 
sued M and B for the cancelmcnt of the lease and a declaration that it would not bo binding 
on the purchaser at a sale in the execution of the decree, alleging that the lease had been 
granted to defeat the execution of the decree. The High Court refused, in view of its decision 
in Chunni v. Thakur Dos (1. L. B., 1 All., 126), to interfere with the decree of the lower 
Court giving B such a declaration. 

Th^ case being in all respects similar to Chunni v. Thakur Das (I. L. E., 1 All., 
126), a detailed report of it seems unnecessary. 

* Second Appeal, No. 1274 of 1877, from a decree of B. F. Saunders, Esq., Judge of 
Farukhabad, dat^ the 8th August 1877, modifying a decree of Pandit Har Sahai, Subordinate 
Judge of Farukhabad, dated the 18th May 1877. • 

♦ 
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IN THE MATTER OP PETITION OP NARAIN DAS [1878] I.L.R. 1 All. 6il 

« 

[ 1 AH. 610 ] 

CBIMINAL JUEISDICTION. 


The 27th February, 1878. 
Present: 

Mr. Justice Pearson. 


In the matter of the petition of Narain Das. 


Acquittal of accused without asking a.Hsc.ssors their opinion—Error or defect 
in proceedings—High C >urt, powers of revision of—act X of 1872 (Criminal 
Procedure Code), ss. 265, 283, 297, 800. 

Held, where without asking the opinion of the Assessors a Court of session acquitted an 
accused person, after his defence had been heard, that such omission, although a serious 
irregularity, was not such an error or defect in the proceedings as was, with reference to the 
provisions of ss. 283t and 800J of Act X of 1872, a ground for revisional interference.* 

This was an application to the Higli Court for the exercise of its iwwers of 
revision under s. 297 of Act X of 1872, 

[ 611 ] One Durga Prasad was tried for certain offences by Mr. C. J. 
Daniel, Sessions Judge of Mainpuri, with the aid of Assessors, and acquitted, 
after lus defence had been lieard, without the opinion of tlio .4ssessorB being 
asked. The first ground in the ap])lication for revision of this judgment of 
acquittal took exception to this procedure of the Sessions Judge. 

Mr. J. E. Howard for the Petitioner. 

The Judgment of the High Court, so far as it related to such ground, was 
as follows:— 

Pearson, J. —The opinion of the Assessors does not appear to have been 
taken as it is not found on the record. The omission to take it was a serious 

t[8oc. 288 :—^No finding or Hcntence passed by a Court of competent jurisdiction shall be 
reversed or altered on appeal on account of any error or deftset. 
Finding or sentence either in the charge or in the proceedings on or ^fore trial, or on 
when reversible by reason account of the improper admission or rejection of any evidence, 
of error or defect in charge or by any misdirection in any charge to a jury, unless such error 
or proceedings. or defect has occasioned a failure of justice, "either by afiecting 

the duo conduct of the pro.socution, or by prejudicing the prisoner 
in his defence. No irr^ularity in the proceedings up to trial is a sufficient ground for 
reversing any judgment, sentence or order made or passed in a trial properly held. 

In case the accused person has been sentenced to a larger amount of punishment than 

could have been awarded for the oilenoe, which, in the 
Appellate Court may judgment of the Appellate Court is proved by the evidence, the 
reduce punishment. Appellate Court may reduce the punishment within the limits 

prescribed by the Indian Penal Code or any law for the time 
being in force for such ofionce.l 

Provisions of section tiSec. 300 :—The provisions of section, two hundred ^nd 
283 to apply. eighty-threo shall apply to revision orders under this chapter.} 

When a judgment of acquittal is recorded under s. 251 of Act X of 1872, it seems that 
it is not necessary to ask the Assessors their opinion—see Beg. v. Parvati, 7 Bom. H. C. R., 
C. C., 82, where it was so ruled with reference to the corresponding section (372) of the old 
Code of Criminal Procedure. 
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irregularity and must be pointed out to the Judge, and he must be cautioned to 
avoid a similar irregularity in future. At the same time I cannot hold that it 
affected the conduct of the prosecution or prejudiced the prisoner in his defence, 
and it is not therefore, with reference to the provisions of ss. 283 and 300 of 
Act X of 1872, a ground for revisional interference. 

NOTES. 

24 Mad. 523; 10 All., 414; 4 All., 518.] 

[ 1 All. 811 ] 

APPELLATE CIVIL. 


Tlic !i7th Felminry, 1H78. 

PjiESENT: 

Mb. Justice Pearson, and Mb. Justice Turner. 

Ganga Prasad.Defendant 

versus 

Kusyari Din.Plaintiff." 

Suit for money charged on immoveable property — Mortgage. 

The obligor qf a bond for the payment of moiusy gave the obligee a moiety of the profits 
of a certain manza up to the end of the current settlement, and charged the other moiety of 
such profits with the payment of such money. It was also stipulated in such bond that the 
obligee should take the management of such mauza, rendering accounts to the obligor, and 
that, if the obligor failed to pay such money when duo, the obligee should remain in posses¬ 
sion of the entire inauza until p.ayment of all that was due. The original obligor having 
died, hjH heir gave the obligee a secfond bond, in which he admitted the creation of the 
original charge and a certain farther debt. A portion of such furtlier debt ho undertook to pay 
on a certain date, and he agreed that the balance due should be realised by the obligee 
from a moiety of the profits of the mau/a, according to the terms of the hrst t>ond, and that 
the mauza should remain in the obligee’s possession until the amounts due under both 
bonds were realised by him, and that he, the obligor, should have no power to sell, mortgage, 
or alienate the mauza. Held, in a suit by the obligee on the bonds, that the bonds cretited a 
mortgage [612] only of the profits of the mauza and not of the mauza itself, and accordingly 
that they did not entitle the obligee to a decree for the sale of the mauza. 

This was a suit to bring to sale a certain mauza for the satisfaction of 
the debts due under bonds dated the 17th April 1860, and the 6th February 
1873, respectively. The facts of the case are sufficiently stated for the 
purijoses of this report in the judgment of the High Court, to which the 
defendant appealed against the decree of the Court of First Instance, on the 
ground that the bonds in suit created no charge upon the mauza but only on 
its profits. 

Munshi Hanuman Prasad and Pandit Bishamhhar Nath for the 
Appellant. 

* Hcgular Appeal No. 112 of 1877, from a decree of Maulvi Ali Bakhsh Khan, 8abor« 
dinate Judge of Bauda, dated the 28th September 1877. 
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The Junior Government Pleader (Babu Dioarka Nath Banarji) and Babu 
Jogindro Nath Chaudhri for the Eespondent. 

The Judgment of the Court was delivered by 

TurnePf J. —In our judgment, on t!ie proper construction of the two 
deeds on which the respondent relies, by neither of them was such a security 
created as would entitle the mortgagee to call for the sale of the mauza. 

By the first deed, executed on the 17th April 1860, in consideration of a 
loan of Es. 710, the mortgagor gave the mortgagee one iialf of the profits of the 
mauza up to the end of the then current sottlemont, and lie charged the 
remaining one half share of the profits with the payment of the mortgage-debt 
and interest. It was also stipulated that the mortgagee sliould take the 
management of the mauza, rendering accounts to the mortgagor, and that, 
if the mortgagor should fail to pay the debt therein mentioned, or should take 
another loan and fail to pay it within tlie term therein mentioned, the 
mortgagee should remain in possession of the entire mauza until payment of 
all that might be duo. This deed clearly created no hypothecation of the 
mauza itself. It assigned one half of the profits to the mortgagee for the 
period of the then current settlement, and charge the residue of the profits 
with the mortgage. 

The original mortgagor having died, his heir executed a second deed 
on the 6th February 1873, in which he admitted the creation of tlie 
original cliarge and the existence of a further debt of Rs. 1,000. The 
further debt of Rs. 1,000 he undertook to discharge by payment of 

Rs. 500 in Chait, 1920 Bambat, and he agreed that the balance should 
1)0 realised by the mortgagee from half tlie profits of the mauza in his 
possession according to the terms of the bond for Rs. 710, dated the I7th Axiril 
I860, and that, until tlie realisation of the amounts entered in both bonds as well 
as of any amount borrowed in future, the mauza should continue in the posses¬ 
sion of the mortgagee, and that the mortgagor should have no jiower to sell, 
mortgage, nor alienate it. Had this last condition stood alone, it may be 
conceded that it would have been sufficient to constitute a simple mortgage of 
tlie estate,’''* and the respondent would have been ontitled to an order for 
sale, but the clause must be reati with what yireceded it, and so read it is to our 
minds clear that the parties intended to mortgage the profits and not the mauza 
itself nor any share in it. This construction is favoured by the direction 
which immediately follows the agreement not to alienate, and which is to the 
effect that an arrear of revenue wliich had been defrayed by the mortgagee should 
be realised from the profits. We must therefore hold that the respondent is 
not entitled to the relief he seeks in this suit, and reversing so much of the 
decree of the Court below as decreed the claim in jiart we must dismiss the 
suit with costs, 

Appeal alloioed. 


• See Beg Kumar Bamgopal Narayan Singh v. Ram DuH Choirdhry, 5 B. li. K., F. B. 
264 ; S. O., 18 W. B., F. B., 82, whore it was held that a bond for the payment of money 
containing an agreement hy the obligor not to alienate certain lands until such money was 
paid, operated as a mortgage of such lands. Sooalso Jlfar/in v. Pararmn, H.C.B., N.-W.,P., 
1867, p. 124. , 



lX.fi: 1 AU. 61i 


SUNDAB V. 

Ciiu.eis3 

APPELLATE CIVIL. 

The 4th March, 1878. 

Present: 

Mr. Justice Spankib and Mr. Justice Oldfield. 


Sundar and others.Plaintiffs 

versus 

Khuman Singh.Defendant.’’' 


Becord-of-riqhts—Jurisdiction of Civil and Revenue Court—Act XIX of 

1873 (North-Western Provinces Land Revenue Act), ss. 63, 91, 94, 241. 

Tho Civil CourtH arc not competent to try suits to alter or amend a record-of-riglits, or to 
give directions in respect of tho same, but they are not debarred from entertaining and deter¬ 
mining questions of right merely because such questions may have been tho subject of entries 
in therccord-of-rights, and because such determination may show thatsueh entries are wrong and 
need correction. Consequently, a claim in tho Civil Court for a [614} declaration of the right 
to make coi tain collections of rent and to defray therewith certain village-expenses, though 
such right had been the subject of an entry in the record-of-rights adverse to the person 
claiming such right, was held to bo maintainable. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the High Court, to which the plaintiffs in the suit appealed 
against the decree of the lower Appellate Court. 

Munshi Hanuman Prasad and Lala Ear Kishen Das for the Appellants. 

The Junior Government Pleader (Babu Dwarka Nath Banarji) and Pandit 
Ajudhia Nath for the Bespondent. 

The Judgment of the Court was delivered by 

Oldfield, J. —The plaintiffs brought this suit originsdly for the oancelment 
of the orders of the Deputy Collector and Settlement Officer relating to the 
formation of the reoord-of-rights, over which the Civil Court has no jurisdiction, 
at the same time asking that they might disburse the village-expenses as before. 
The Court of First Instance rejected the plaint, and the lower Appellate Court 
reversed this order and remanded the case for trial, with an intimation that the 
plaintiff was at liberty to amend the plaint, and in special appeal this Court did 
not interfere with this order. The plaint was not amended till the 24th July, and 
on the same day the Court of First Instance decided the case, after directing that 
the amended plaint should be filed with the record, and after the defendant bf td 
filed an answer to the amended plaint, and after evidence had been taken, which, 
however, was taken before amendment of the plaint. The Court of First Instance 

• Second Appeal, No. 1875 of 1877, from a decree of R. P. Saundera, Esq., Judge of 
Farukhabad, dated the 7th September 1877, affirming a decree of Maulvi Muhammad Abdul 
Basit, Munsif of Gfaibraman, dated the 34th July 1877. 
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held that, notwithstanding the amendment of plaint, the suit was not cognizable 
by the Civil Court. The plaint as amended is for establishment of the plaintiffs’ 
right as hitherto to make coUeotions of rent from certain cultivators, and to defray 
the village-expenses themselves on their share of the estate ; this right having, 
it appears, been interfered with by the Settlement Officer’s order, by which the 
defendant’s right was recognised to collect these rents and to take them for 
defraying village-expenses. The lower Appellate Court also held the suit on the 
amended plaint not to be cognizable. Both Courts seem to consider that in 
substance there is no difference [«ia] in the two plaints in the relief sought, 
that the object of the amended plaint is substantially to cancel an order of the 
Settlement Officer affecting the record-of-rights, although not stated in so 
many words, and that such a suit cannot be entertained under s. 241 of Act 
XIX of 1873; and the Judge seems further to consider that, inasmuch as the 
plaintiffs appealed from the Deputy Collector’s orders to the Settlement Officer 
and failed, they are debarred from bringing this suit. 

The view which the lower Courts have taken is erroneous. In the order 
of this Court in special appeal the Court pointed out the distinction which 
exists between that portion of the plaintiffs’ claim in which they ask for the 
Court’s interference with the formation of the record-of-rights, and that portion 
in which they ask to have declared their right to make certain collections of 
rent and defray village-expenses themselves. 

The law enacts (s. 241) that no Civil Court shall exercise jurisdiction in 
“ the matter ” of the “ formation of the record-of-riglits but the matter of 
the formation of a record is clearly not the same thing as the question of tlie 
rights which its entries record. The Civil Court may not alter or amend the 
record or give directions in respect of it, because the formation and maintenance 
of the record and correction of errors in it lias been made by ss. 62 and 94 of 
Act XIX of 1873, a matter peculiarly within the province of the Eevenue 
Court. That was the object with which that part of s. 241 above cited was 
enacted, but it was not intended to debar Civil Courts from entertaining and 
deciding questions of rights between parties merely because those questions may 
have been made the subject of entries in the record, and because the decision of 
the Civil Court may show that they are wrong and need correction. Sections 62 
and following sections detail what the contents of the record-of-rights shall he, and 
the principle on which it is to be prepared, and the powers which the Settlement 
Officer shall exercise in its preparation ; and s. 91 goes no further than to 
declare that “ all entries in the record so made and attested shall be presumed 
to be true until the contrary is proved.” To so much weight the entries are 
entitled by a Civil Court, and s. 241 has been misinterjireted by the lower 
Appellate Court, and was not intended to bar the jurisdiction of the Civil Courts 
in respect of the determination [6163 of questions of riglit merely by reason of 
the reqord-of-rights treating of them. How far the question raised in this suit 
has been determined in the Settlement Department, and how far any such 
determination may be binding, we are not in a position to say, as the case 
has not been tried at all by the Court of First Instance. We reverse the decrees 
of both Courts and remand the suit to the Court of First Instance for retrial. 
Costs to abide the restdt. 

-#■ 

Cause remanded. 


NOTES. 

(1887) 9 AU. 429.] 
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ZAIB-T7N<KISSA V. 


[1 AU.616 3 

APPELLATE CIVIL. 


The 4th March, 1878, 

Present: 

Mr. Justice Spankie and Me. Justice Oldfield. 

Zaib-un-niHsa.Plaintiff 

versus 

Jairain Gir.Defendant.* 


Attachment of pro^tcHij in execution of decree—Private alienation after such 
Attachment—Act VIII of 1869 (Civil Procedure Code), s. HIO. 

Whore oertoin iiimiovcablc property having been attached, the execution-caHo was 
subsequently struck off the file, and the judgment-debtor applied again for attachment of the 
same proi>erty, heUl, looking to the {Mirticular circumstaiiees of the ease, that a private 
alienation of the property after the date of such application but before attiichniont was not 
void under the provisions of s. 240 of Act VllI of 1859. The principle of the High Court's 
decision in Ahmud Hossein Khan v. Mnlwmed Azeein Khan i followed. 

[617] This was a suit to establish the plaintiff's right to certain irnnioveable 
property. This projicrty was attached on the 2nd May 1871, in the execution 
of a money-decree hold by the defendant in this suit against Gliaus Ali and 
certain other iicrsoiis. On the 22nd July 1871, the execution-case was struck 
off’ the file by the Court executing the decree. On the 28th August 1873, the 
defendant again apiilied for the execution of the decree by the attachment and 
sale of the property. On the 12th September 1873, the Court directed notice 
to issue to the judgment-debtors, under the provisions of s. 216 of Act VTIl of 

* Second Aiipcsl, No. 145H of 1877, from a decree of H. 1). Willock, Esq., Judge of 
A/aiugurh, dated the 2iid August 1877, uffiriniiig a decree of Pandit liar Sahai, Subordinate 
Judge of Azamgarli, dated the Pith May 1870. 

t II. C. R., N.-W. I’., 1809, p. 51. Sec ■.lUoJuijtmnathv. (iJiasce Ham, H. 0. R.,N.-W.P., 
1809, p. 32. In this case certain shops had been attacheil in the cxocution of a decroo and 
directed to be sold. On the decree-holder applying that, as the judgment-debtor wished to 
mortgage the shojis, they might be exonerated from liability for her dcorce, the sale was 
jiostponcd by the Court .sine die. The shops were subsequently mortgaged. It was held that 
the attachment must Ih; considered to have been withdrawn, and the mortgage was therefore 
not invalid. 

Striking an exeeution-piocccding off the file is an act which admits of different ihterpreta- 
tions according to the circumstances under which it is done —Vnddomonee Doesee v, Ro// 
Miithooranath Clmedhri/, 12 B. L. R., P. C., 411. In that case the Privy Council wore of 
opinion that, where a very longtime had elapsed between an execution and the date at which 
it was struck off, it should be presumed that the execution was abandoned and ceased to bo 
operative, unless the circumstances are otherwise explained. In Da Costa v. Knlee Pershad 
Singh, 12 W. R., 260, where, after attachment had issued, the decree-holder asked the Court 
to stay further proceedings for six weeks, praying at the same time that the attachment might 
be continued, and the Court stnrck the case off the file for its own convenience, and the 
decree-holder allowed a year to elapse*bcfore taking further proceedings, LOCH, J, held, 
JACKBON, J, dissenting, that there was no abandonment of the attachment. It cannot be pre¬ 
sumed that an attachment has lieen abandoned merely because the execution-ease has been 
struck off the file, or because subsequent applications for attachment have not been made— 
Jhatu Sahu v, Itamcluiran Lai, 3 B. L. B., Ap. 68 ; S.O. 11, W. R., 517 ; Mahatab Chand 
V. Snrnonwijee Dossee, 12 B.L.R., 414, note, B.C. 15 W. R., 222. Sec also Oholcm Hambeya 
V. Shama SundariKuari, 3 B. L. B., Ap. IM ; 8. C. 12 W. B., 142. 


476 







JAIBAM GIB [1878] 


I.L.R. 1 All. 618 


1859. On fche 17th September 1873, the judgment-debtors sold the property 
to the plaintili' in this suit. On the 28th November 1873, the Court ordered 
the property to be attached. The plaintiff preferred a claim to the projierty in 
virtue of her purchase, but her claim was disallowed on the 23rd January 
1876, and she accordingly brought tlie present suit to establish her right to the 
property. The Court of First Instance dismissed the suit, holding, with 
reference to the provisions of s. 240 of Act VIII of 1869, that the sale to the 
plaintiff' was void, the same having been made while the property was under 
attachment. On appeal by the plaintiff the lower Appellate Court also held 
that the plaintiff had purchased the proi>erty while under attachment, and that 
the sale was consequently void, and further that, as the sale was made with 
notice of the attachment and in order to defeat the execution of the defendant’s 
decree, it was made in bad faith. 

The plaintiff appealed to the High Court, contending that, as the attach¬ 
ment on the property had been virtually removed in July 1871, by the order 
striking the execution-case off the file, the projierty was not under attachment 
when it was sold, and the sale was consequently not void ; and that, as con¬ 
sideration for the sale had passed, the lower Ap])ellato Court had erred in' 
holding that the sale was made in bad faith. 

Pandit Ajudhia Nath and Shah Asad Ali for tlio Appellant. 

Lala Lalta Prasad for the Kespondent. 

The Judgment of tlie Court, so far as it related to this contention, was as 
follows - 

[ 618 ] Oldfield, J. —Nor are we of opinion tluit plaintiff’s ])urchase is 
void by reason of there lujirig subsisting an attachment of tl)e jjroperty at the 
time of his purchase. There had been an attachment in May 1871, hut it 
a|Ji)ears to us to liave been removed when the proceedings in execution came to 
an end in the following July, for wo find the defendant in 1873 a])plying again 
to have the property attached, wliich lie would not have done if it was tfien 
under attacliment; and in the re])orts made on his application no mention 
is made tliat there was an attachment subsisting, but on the contrary we liiid 
that the Court, on the 28th November 1873, issued orders for atl.achmcnt. Wo 
must give effect to what api)ear8 to have been tlie object and intention of the 
orders in the former proceetlings, and this is tlie principle laid down in the 
Full Bench ruling of this Court— AJirnud Jiossrin Khim v. Mahomed Azeem 
Khan (II. C. R., N.-W. P., 1869, p. 61). 

The Judge’s finding that the plaintiff purcliased in bad faith, w'hich is 
based on the en-or that he know at the time that there was a sidisisting 
attachment, necessarily falls to tlie ground, for there is no reason to su])])ose 
that it was not a bond fide, ])urchaso for valuable consideration. Wo decree the 
appeal and reverse the decrees of the lower Courts, and deci’ee the claim with 
cc::t8 in all Comls. 

Appeal allowed. 


NOTES. 

[Compare with this, (1881) 8 0.1.. B. 157; (1890) 18 Cal., 188 ; (1888) 0 Ail., 33 ; (1899) 23 
Mad., 478; 5 A.W.N. 57 ; (1905) 8 O.C. 162.] 
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[1 lU. 6183 

APPELLATE CIVIL. 


The Sth Mwrch, 1878. 

Present : 

Mr. Justice Turner, and Mr. Justice Spankie. 

Lakhmi Ghand.Plaintiff 

versus 

Tori Lai and others.Defendants.’’^ 


Agreement — Consideration—Act IX of 1872 (Contract Act), as, 23, 26, 

By a writ-ton instrument, duly registered, T agreed, in consideration of the recognition by 
bis two brothers of his rights in the joint and undivided property of the three brothers, not to 
sell, transfer, or mortgage his share except to them, and should he desire to dispose of it, to 
dispose of it to them for a certain sum. In breach of this agreement he gave a usufructuary 
mortgage of his share to L, Held, in a suit by L to enforce the mortgage, that the 
agreement was valid, and that the mortgage was bad against T’s brothers. " 

This was a suit to enforce a usufructuary mortgage. An eight-anna share in a 
certain village and certain land was the joint and [619] undivided property 
in equal shares of three brothers. Tori Lai, Sham Lai, and Baldeo Prasad. 
Sham Lai’s name was, however, entered in the revenue register as the 
proprietor of two-thirds of the property, and Baldeo Prasad’s name as the pro¬ 
prietor of the remaining one-third. Tori Lai’s name not being entered as a pro¬ 
prietor. On the 18th September 1874, Tori Lai, by an instrument in writing, 
duly registered, entered into an agreement to the following effect: “ Whereas 
Sham Lai and Baldeo Prasad, my brothers, have agreed that my name shall be 
entered in respect of one-third of the ancestral proiJerty, and that they will pro¬ 
cure the entry of my name in respect of such share, and that I aeft to remain 
in possession of such share while I live, paying the Government revenue and 
enjoying the income and profits, subject, however, to this condition, viz., that I 
am not to sell, mortgage, or transfer such share except to them, I therefore 
agree to remain in possession of such share while I live, paying the Govern¬ 
ment revenue and enjoying the income and profits, and not to sell, make a gift 
of, transfer, or mortgage such share. Should I desire to dispose of the share, 
I will disixjse of it to Sham Lai and Baldeo Prasad, my brothers, and will only 
take Es. 800 from them.” On the 18th March 1875, Tori Lai’s name was 
recorded as proprietor in respect of one-third of the property. On the 18th Sep¬ 
tember 1876, he gave one Lakhmi Ghand a usufructuary mortgage of his share 
for eighteen years. On the 16th June 1877, Lakhmi Ghand brought the pre¬ 
sent suit against Tori Lai to enforce this mortgage. Sham Lai and Baldeo 
Prasad, having been made parties to the suit, set up the agreement of the 18th 
September 1874 as a defence to it. The Gourt of First Instance held that the 
agreement was valid, not being opposed to public policy or immorid, and hav¬ 
ing been made out of natural love and affection, to save Tori Lai’s property 
from the effects of his extravagance, and dismissed the suit. On appeal by the 


* Special Appeal, No. 1248 of 1877, from a decree of E. B. Tbombill, Esq., Judge of 
Banda, dated the 29th August 1877, affirming a decree of Pandit Ram Narain, Munsif of 
Hamirpw, dated the 19th July 1877. • 


478 






KALLIAN DAS &0. V. NAWALSINGH &0. [1876] I.L.R. 1 All. 620 


plaintiff the lower Appellate Court affirmed the decree of the first Court, observ¬ 
ing as follows: “ There is nothing immoral or contrary to public policy in the 
agreement which would render it void under s. 23 of the Contract Act: there 
appears to have been sufficient consideration for the agreement not to alienate 
or hypothecate, in assisting in getting the name of Tori Lai entered as proprie¬ 
tor of one-third: the main object of Sham Lai and Baldeo Prasad was to 
[620] keep out interlopers, and considering that the parties are own brothers 
there is nothing abnormal in such an agreement." 

The plaintiff appealed to the High Court, contending that the agreement 
was not binding, there being no consideration for it, and that it had been made 
in fraud of the plaintiff. 

Munshi Hanuman Prasad and Bam Prasad for the Appellant. 

Pandit Bishambhar Nath and Babu Oprakash Chandar' for the 
Bespondents. 

' The Judgment of the Court was delivered by 

Turner, J. —In our judgment the agreement is binding. It is registered, 
and the settlor thereby agrees that, in consideration of the recognition by the 
brothers of his rights in the property to whicli the deed relates, he will not sell, 
transfer, or hypothecate his share, and that should he desire to dispose of it he 
would convey it to them for Bs. 800. There is no reason why such an agree¬ 
ment should not be enforced. If it was made out of natural affection it has 
been expressed in writing and duly registered. If the consideration was, as it 
purports to have been, the recognition of the settlor’s right to share, there was 
a consideration. There is nothing to siiow that the agreement was made in 
fraud of the appellant. The appeal fails and is dismissed with costs. 

^Appeal dismissed. 


[1 AU. 620] 

APPELLATE CIVIL. 


The 7th March, 1878. 

Present: 

Mb. Justice Pearson and Mr. Justice Spankie. 


Kallian Das and others.Plaintiffs 

versus 

Nawalsingh and others.Defendants.’*' 


Betum of plaint — Appeal—Act VIII of 1859 {Civil Procedure Code)—Act 
X of 1877 {Civil Procedure Code), s. 584—Suit for redemption of 
usufructuary mortgage — Jurisdiction. 

A suit to redeem a osufraotuary mortgage of certain lands was instituted in the 
Monaif’s Court. After the suit had been admitted and the parties [621] called on 
to produce evidence, the Munsif ordered the plaint in the suit to be returned to the plaintiff 
for presentation in the proper Court, on the ground that the suit should have been instituted 
in the Court of the Subordinate Judge, the value of the property in suit being beyond 

* Second Appeal, No. 1424 of 1877, from a decree of Maulvi Farid-ud-din Ahmad, Subor¬ 
dinate Judge of Aligarh, dated the 18th September 1877, affirming a decree of Munshi Ganga 
Saran, Munsif of l^ir, dated |he 26th June 1877. 
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the jorindiction of a Muneif. Held that, under Act VIll of 1859, the MunlBif’s order 
wan appealable to the lower Appellate Court, and, under Act X of 1877, the lower Appellate 
Court’s order to the High Court. 

Whore the questiou in dispute in such a suit is not only whether the property has been 
redeemed out of the usufruct, but whether the property and the right to redeem belongs to 
the plaintiff, and the value of the property exceeds Bs. 1,000, such suit is not cognizable 
by a Muiisif. 

This wus a suit for “ complete ” possession of certain land by redemption 
of a usufructuary mortgage and ejectment of the defendants, valued at Bs. 150, 
the principal money secured by the mortgage. The suit was instituted in the 
Munsif’s Court on the 17th April 1877. On its institution the Munsif made 
an order on the plaint fixing the 8th May 1877 for the hearing of the suit, and 
directing that the defendants should be summoned to appear on that day in 
person or by pleader, and that the pleaders for the plaintiffs should be ready to 
produce their evidence. The defendants appearing denied the mortgage and set 
up a proprietary title to the land. On the 26th June 1877, the Munsif ordered 
the plaint in the suit to be returned to the plaintiffs for presentation in the proper 
Court, holding that having looked to the nature of the defence, the suit must he 
regarded as one to recover possession of immoveable property, and that, therefore, 
as the value of the land exceeded Es. 1,000, tiie suit was not cognizable by a . 
Munsif. On appeal by the plaintiffs, the Subordinate Judge affirmed I’ j 
decision of the Munsif. 

The plaintiffs appealed to the High Court, contending that the suit was 
one to redeem mortgaged property, to be valued according to the principal 
money secured by the mortgage, and not one for the possession of land, to be 
valued under cl. v. (/>), s. 7 of Act VII of 1870, and the mere assertion by the 
defendants of an adverse title could not alter the naturo of the suit; and that 
the Subordinate Judge had no jurisdiction to hear an appeal from the Munsif’s 
order, but should have directed the plaintiffs to institute the suit in his own 
Court. 

\ 

Mir Akbar Husain for the Appellants. 

Munshi Hanuman Prasad for the Eesix>ndents. 

[622] The Judgment of the Court was delivered by 

PeaFBOllt J.—A doubt was expressed at the hearing as to the admissibility 
of this appeal. We do not share tliat doubt. A case of exactly the same nature 
was entertained and disposed of on the J8th January last.The Munsif’s 
order for the return of the plaint was passed after the suit had been admit¬ 
ted on the file and parties had been called on to produce evidence. His order 
finally disposed of the suit, and was the legitimate subject of a regular appeal 
under Act VIII of 1859. The present appeal from the appellate decree of the 
lower Appellate Court has presumably been brought and admitted under s. 584 
of Act X of 1877. 

The lower Appellate Court’s decision is, in our opinion, right. The ques¬ 
tion is not one of institution-fee but of jurisdiction : and it appears that the 
subject-matter of dispute in this case is not only whether the property has 
been redeemed by payment of the debt out of the usufruct, but whether the 
property and the right to redeem belongs to the plaintiffs. As the value of the 

* In the case referred to the question of the admissibility of a first or second appeal was 
not raised. TUBNEB and SPANKIE, JJ., held in it that, as the mortgaged property was the 
matter in dispute and the value of the ownership was in excess of the pecuniary limits of the 
Munsif ’b jurisdiotion, the Munsif could not entertain the suii^. 
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property is found to exceed Bs. 1,000, it has been rightly held that the suit 
was not cognizable by the Munsif. Tlie plaint was returned to tho plaintiffs 
for presentation in the proper Court. Instead of presenting it there, they 
elected to appeal from the Munsif's order and the lower Appellate Court has 
properly disposed of their appeal. We dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

11 Bora., 591.] 


1 1 All. 622] 

APPELLATE CIVIL. 


The 8th March, 1878. 

Present: 

Mr. Justice Pearson, and Mr. Justice Turner. 


Shib Lai and others.Plaintiffs 

versus 

Hira Lai and another.Defendants.'*' 


Cancellation of document—Suit for a declaration that a document is 
not genuine—lieasonable apprehension of injury. 

Where a void or voidable document cannot legally Iw used for the purpose which is appre¬ 
hended, there is no such reasonable apprehension that [623] such document, if left oiitstiind- 
ing, will cause injury as will entitle the person claiming the cancellation of such document 
to relief. 

This was a suit for a declaration that a certain receipt was not a genuine 
document. Nek Bam and Naubat Singh gave Dharam Jit, tho father of TTira 
Lai and Bhaggi Lai, on the 6th November 1856, a bond for tho payment of 
Bs. 5,000, in which they mortgaged certain immoveable property as security 
for such payment. Hira Lai and Bhaggi Lai brought a suit on this bond to 
recover the amount due thereunder from the obligors personally, whicli suit 
was dismissed as barred by limitation. On the 22nd September 1875, the 
purchasers of Nek Barn’s interests in the property and Naubat Singh brought 
the present suit for a declaration that an instrument, dated the 18th June 1875, 
purporting to be an acknowledgment by Hira Lai of the receipt from Nek Bam 
and Naubat Singh of Bs. 1,925 and Bs. 350, in part payment of the debt due 
under the bond, was not a genuine instrument. The plaintiffs alleged that no 
such payments were made by Nek Ram and Naubat Singh, and that the 
receipt had been fabricated with the object of reviving the right of suit on the 

* Elecond Appeal, No. 12 of 1878, from n deorcc of C.J. Daniell, Enq., Judge of Mainpuri, 
dated the 19th September 1877, reversing a decree of Maulvi Muhammad Hamid Hasan 
Khan, Subordinate Judge of Maisipuri, dated the 20th July 1876. 


1 ALL.—61 
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EMP&fiSS OF INDIA V. 


[1 AU. 628] 

FULL BENCH. 


The 22nd Anffust, 1877. 

Pbesent: 

Sm Roueut Stuart, Kt., Chief Justice, Mr. Justice Pearson, 
Mr. Justice Turner, Mr. Justice Spankie, and 
Mr. Justice Oldfield. 


Empress of India 
versus 

Kashmiri Lai. 


Act X of 1872 {Criminal Procedure Code), ss. 435, 436, 467, 468, 469, 471, 
472, 473 — False evidviea—Ojfenoe arjaimt public justice — Offence in contempt 
of Court — Act XLV of 1860 {Indian Penal Code), 
s. 193 — Prosecution — Procedure. 

Held (Stuart, C. J., dissentUujj, that an oilcuco under k. 193 of the Indian Penal 
Code, being an oiTcncc in uouLcmpt of Court within the moaning of s. 473 of Act X of 1872* 
cannot, under that Hcction, be tried by the Magistrate before whom such oilcuoc is com¬ 
mitted. Queen v. Kultaram Simjh (I. L. R. 1 All., 129) and Queen v. Jagat Mai (1. L. It., 
1 All., 162) overruled. 

[626] Per Stuart, C.J.—A Magistrate before whom such an offence is committed, if compe- 
tout to try it himself, is not preeluded from so doing by the provisions of s. 471 of Act X of 
1872 t 

This was an application to the High Court for the exercise of its powers 
of revision under s. 297 of Act X of 1872, in which the Court (PEARSON, J.) 
referred to the Full Bench tlie questions (i) whether an offence under s. 193 of 
Act XLV of 1860 is a contempt of Court within the scope of s. 473 of Act X 
of 1872, and (ii) whether a Magistrate before whom such an offence is commit¬ 
ted, being competent to try it himself, is precluded from doing so himself by 
s. 471 of Act X of 1872, and is bound to send the case for trial or commitment 
to anotlier Magistrate. 

Mr. L. Dillon for the Petitioner. 

The Junior Government Pleader (Babu Dwarka Nath lianarji) for the 
Crown. 

The following Judgments wore delivered by the Full Bench :— 

Stuart, C. J.— I have given the questions submitted by this reference and 
the authonties bearing upon them my anxious consideration, and I cannot 
hold that the offence defined by s. 193 of flie Indian Penal Code is within the 
meaning and scope of s. 473 of the Criminal Procedure Code. I regret to say 

• See also Reg. v, NavranOeg Dulabeg, 10 Bom. H, 0. Bop., 73; Reg. v. Oaji Korn lianu, 
1. L. R., 1 Bom., 311; 7 Mad. H. C. Rep., RulingB xvii andxviii. On the otW hand, see 
the case of Sufatnllah, 22 W. R. Gr., 49. 

t Sec alHo Queen v. Jagnt Mai, I. L. H., 1 All., 162, and Qmen v. Our Bakhsh, I. L. R., 
1 All,, 193. On the other hand sec Queen v. Kultaram Singh, I. L. B., 1. All., 129, and the 
case of Sufatullah, 22 W. B. Ct., 49. , 
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that I fail to appreciate the Madras and Bombay rulings which were referred 
to at the hearing. These rulings, as well as the argument that was maintained 
before us on behalf of the appellant, express, I must be allowed to say, some¬ 
what loosely and inartificially the general view of the bearing of the Penal 
and Procedure Codes in regard to offences of this nature. But we must not 
generalise in such a matter. There can bo no doubt that in a certain sense 
there is involved in the crime of perjury an offence both against the authority 
of Courts and of public justice; but a more precise question is before us in 
this reference, and, arising as it does in a criminal case, it should be answered 
with as much precision and exactness as possible. The question then is, not 
whether the offence here is as one against the authority of a Court or against 
public justice, or of f>oth kinds, but whetlier the precise and particidar 
offence defined by s. 193 of the Penal Code is a contempt within 
[6273 the meaning and scope of s. 473 of the Procedure Code. I am of opinion 
that it is not. With the exception of the law provided by ch. x of the Penal 
Code and oli. xxxii of the Procedure Code, no legal definition lias been given, so 
far as I am aware, by any authority recognized by the law of India, Civil or 
Criminal, of the expression “ Contemjit of Court,” and wo can only arrive at a 
conclusion on such a question as this by comparing the terms of s. 193 of the 
Penal Code with the provisions of ch. x of that Code and ch. xxxii of the 
Procedure Code to which 1 have referred, and by considering whether s. 193 
fairly comes within the scope of tliese provisions. Now the offence defined by 
s. 193 is distinct and precise in itself, and it forms part of ch. xi of the Ponal 
Code, which deals with the subject of false evidence and of offences against 
public justice. On the other hand, the immediately preceding ch. x treats of tlie 
contom])ts of the lawful authority of public servants, and within that chapter 
the oxcojited matters in s. 473 are to bo found, and it apjiears to mo that by no 
straining of language or moaning could the offence defined by s. 193 of the 
Ponal Code be brought within tho sanction of ch. x generally, or siiecially 
within the offences intended by the exceptions mentioned in s. 473 of the 
Procedure Code. 

The other question in this reference is, \\hether a Magistrate before whom 
tho offence under s. 193 is committed, being compotont to tiy it himself, 
is precluded from doing so by s. 471 of the Procedure Code, and is hound 
to send tho case for trial or commitment to another Magistrate. I have 
again carefully considered this question, and feel obliged to state that I 
deliberately and advisedly adhere to my judgment in the case of Quern v. Jagat 
Mai (I. L. R., 1 All., 169), by which I ruled that, as the offence under s. 193 
of the Penal Code was one of tliose included in the category contained in s. 471 
of the Procedure Code, the Magistrate there, who was of the first class, had 
therefore power to try and commit, and could commit either to himself or to 
the Sessions Court, or send the case for inquiry and commitment to any other 
Magistrate with the like ]}owers, but that the first mentioned Magistrate was 
not precluded by s. 473 from trying the offence himself, as ho is not, I consider, 
in the present case. 

[6283 The offence under s. 193 of the Penal Code being included in the 
procedmre provided by s. 471 of the Procedure Code is not mcicly a contempt 
in any general sense, but a distinct and substantive offence in itself, whicli, in 
my judgment, a Magistrate may commit to and try by himself. 

Pearsoiii J. —Section 473 of Act X of 187‘i recognises the offences to 
which 8, 472 refers as offences committed in contou)])t of tho authority of a 
Court, and those are the same as are indicated in s. 471 as being mentioned 
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in SB. 467, 468 and 469. Section 467 speaks of the offences described in oh. x 
of the Indian Penal Code not falling within sd. 435 or 436 of the Criminal 
Procedure Code. Section 468 speaks of the offences against public justice 
described in ss. 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 211 
and 228 of the Indian Penal Code, when such offence is committed before or 
against a Civil or Criminal Court. Section 469 speaks of offences relating to 
documents described in ss. 463, 471, 475, 476, of the Indian Penal Code when 
the document has been given in evidence in any Civil or Criminal Court. It 
appears to me to follow as a necessary conclusion that the offences above 
mentioned are all contempts of the autliority of a Court within the scoi)e of 
s. 473, and cannot bo tried by the Court before or against which they may have 
been committed. 

Under this view tlie answer to the reference must be that the Court in 
which the offence described in s. 193 of the Indian Penal Code has been 
committed cannot try the offender. It is unnecessary to determine whether he 
is precluded from doing so by s. 471 of tlie Indian Penal Code. Otherwise I 
should have been disposed to adhere to my ruling in the case of Qiieen v. Gur 
Bakhsh (1. L. R., 1 All., 193). 

Turner, J. —No good reason is assigned for limiting the term " offence 
committed in contempt of its own authority ” in s. 473 of the Criminal 
Ih-occdure Code to offences defined in and punishable under ch. x of the Indian 
Penal Code, and therein described as offences against the lawful authority of 
public servants. It must, therefore, be taken to embrace all offences which are 
recognised as contemjits of the autliority of a Court of Justice. The offence of 
giving false evidence is such an offence, and reiuling s. 473 of the Criminal 
Procedure Code with the sections that immediately precede it, [629] it does not 
appear to admit of doubt that the Legislature intended that the offence of 
giving false evidence should bo so regarded. 

In ss. 435 and 436 the Code prescribes the jirocedure to be adopted for the 
punishment of contempts of Court when immediate action is called for by the 
nature of the offence. In ss. 464-473 it deals with offences of the same 
character which generally admit of more deliberate action. To prevent the 
oppressiveness of frivolous proceedings by hostile jiarties, it I’equires in ss. 467, 
468, and 479 that a complaint of any offence specified in those sections shall 
not be entertained without sanction of the nature described in s, 470, and 
among the offences specified in s. 468 is the offence described in s. 193 of the 
Indian Penal Code. In s. 471 it declares the procedure to he followed when 
the Court before Avhich any offence si>ecified in .ss. 467, 468 and 469 is 
committed itself takes action and declares the Court comiietent to cemmit or 
send the case for enquiry to any Magistrate having ])ower to try or commit. In 
s. 472 it empowers a Court of Session to charge a ixsrson for any " sitch ” 
offence, if the offence be triable by the Court of Session exclusively, and to 
commit or hold to bail and try such jierson on its own charge ; and lastly in 
s. 473 it declares in the most explicit language that, except as provided in ss. 435, 
436, and 472, no Court shall try any jierson for an offence committed in 
contempt of its own authority. It seems clearly to have been intended, so far as 
is consistent with public convenience, to secure to a person accused of any such 
offence a trial free from the prejudice which the Judge before whom the offence 
is alleged to have been committed would be likely to entertain. For these 
reasons I am of opinion that the Magistrate was incompetent to try the accused. 

Spankie, J. —I am prepared to accept the rulings of the Madras and 
Bombay High Courts on the point referred to us, cited during the argument. An 
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offence under s. 193 committed before a Court appears to be not only an offence 
against public justice, but also a contempt of the Court’s authority. Section 
435 of the Criminal Procedure Code too does not limit the offences to which it 
refers to those only to be found in ch. x of the Penal Code, for an offence under 
s. 228, ch. xi, is imported into the section. Beading ss. 471, 472 and 473 of 
the Criminal Procedure Code together, 1 conclude that a Magistrate cannot try 
a charge under s. 193 of the [630] Penal Code if the false evidence has been 
given in his own Court, and that no Court other than the Court of Sessions can 
try any person for an offence committed in contempt of its own authority. 

Oldfieldi J. —I adhere to the opinion wiiich I expressed in the case of 
Queen v. KuUaran Singh (I. L. B,, 1 All., 129) that the Court before which 
an offence under s. 193 of the Indian Penal Code is alleged to have been 
committed cannot try the case. I tliink the terms of s. 471 of the Criminal 
Procedure Code are sufficiently clear on this point. 1 so far modify the view I 
then took as to hold that an offence under s. 193 of the Penal Code may be 
considered an offence committed in contempt of the authority of the Ooml;, and 
therefore s. 473 of the Criminal I’roceduro Code will also oiwrate to prevent 
the Court trying any person for such an offence committed before it. 


NOTES. 

[ See 3 All., 322 ; 14 All., 354. 3 


[1 All. 6303 

CBIMINAL JUBISDICTION. 

The Hath February, 1878. 
Present : 

Sir Egbert Stuart, Kt., Chief .Tttstice. 


Empress of India 
versus 
Seymour. 

Act X of 1871 (Excise Act), ch. vi, and. ss. 57, 62—Illicit sale of liquor — 

License. 

On the 80th October 1R77, N was granted a license for the sale of apirituoua and 
fermontod liquors by retail terminating on the 31st December 1877. On the 11th January 
1878, such license was renewed by the Collector for a period terminating on the 31st March 
1878. On the 14th January 1878, N’s servant wjus convicted, under s. 62 of Act X of 1871, 
of the illicit sale of liquors between the 1st January 1878, and the 10th January 1878, both 
days indusivo. Held that the renewal of N’s license was n condonation of the offence and 
the conviction was bad. • 
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Seinble that, intisinuch an N had given no notice of hia intention not to renew the license, 
nor had the Collector recalled it, the license remained in force, and the conviction was 
consequently bad, under s. 32 * of Act X of 1871. 

This was an application to the High Court for the exercise of its powers 
of revision under s. 297 of Act X of 1872. The petitioner had been convicted, 
under s. 62 + of Act X of 1871, of the offence of selling spirituous and fermented 
liquors by retail without a license by Mr. J. B. Thomson, Magistrate of the 
first class. The facts of the case are sufficiently stated for the puiqiose of this 
report in the judgment of the High Court. 

Mr. Howard for the Petitioner. 

[631] The Junior Government Pleader (Babu Dwarkn Nath Banarji) for 
the Crown. 

The following Judgment was delivered by the Court:— 

Stuart, C.J. —This is an application for revision of the conviction, under 
s. 62 of the Excise Act X of 1871, of Charles Seymour, an assistant ernployetl 
in Newton's Hotel at Allahabad, and of the sentence passed on him to pay a 
fine of Rs. 100, or one month’s imprisonment in the Civil Jail, although 
Mrs, Newton is the real party concerned. 

I must, in the first place, remark that, even if the conviction could be 
supported, the prosecution of the defendant was in my opinion an extremely 
harsh and uncalled for proceeding, and I regret to say that the Assistant 
Magistrate appears to have acted with reprehensible precipitancy, and without 
considerate and thoughtful attention to the facts of the case, and the provisions 
of the Excise Law, as embodied in Act X of 1871, and I have further to remark 
here that the sentence passed was out of all pi-oportion to the very venial 
character of the offence, if offence there was, a nominal fine of say one nipee 
being quite sufficient. 

But in my judgment the legality of the conviction is, to say the least, so 
doubtful that it ought not to be allowed to stand. On the 30th October 1877, 
the Collector of Allaliabad granted a license to Walter Newton, Mrs. Newton’s 
husband (at present I understand in England), for the sale of spirituous and 
fermented liquors in the hotel, and this licerise boars that it was to have effect 
from the 30th October to the 31 st Deceml)er 1877. The expiry of the license 
on the latter date does not ajipear to have been noticed by the authorities 

* C See. 32 :—UiilesH othorwiso especially authorized by the 
Duration and renewal of Chief Avenue authority, licensea for retail sale ehall be granted 
license. for the term of one year, and if continued to the holders thereof, 

shall be fcAmally renewed from year to year. 

But every person holding a liecnso, who may intend not to renew it, shall give notice of 
his intention to the Collector at least fifteen days before the year expires. 

If such notice be not given, and the license be not recalled by the Collector, the lieonse 
held, and engagement entered into by every such person, shall remain in force as if the said 
license and engagement had been formally renewed.] 

t [ Bee. 62Every person other than a licensed manufacturer who manufactures any 
country spirits, and every person other than a licensed vendor. 
For illicit manufacture or a person duly authorized to supply licensed vendors, who sells 
or sale of country spirits, any spirituous or fermented liquors, or intoxicating drugs, and 
dec. every person authorized to supply licensed vendors, who sells 

any such liquors or drugs to any person other than a licensed 
vendor, shall for every such offence be punished with fine not exceeding five hundred rupees. 

Nothing in this section or in section twelve applies to the sale by auction of any 
spirituous liquors, wines, or beer purchased by any person for 

Proviso. his private use and so disposed of upon his quitting a station or 

after his decease.] «. 
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themselves, and Mrs. Newton went on conducting the hotel, including of 
course the selling of apii'ituous and fermented liquors, unmindful of the license 
until the lltii January, when it suddenly occurred to her to obtain a renewal 
of it. Ifor that purpose she applied at tlie Collector’s ofiice and o))tained a 
renewal of the license up to the 31st March 1B7H. Nothing was said to her 
at the time about her having incurred any of the penalties of the Act, and this 
])erhaps is not to l)e wondered at, for the neglect to renew the first license, when it 
expired on the 31st December, was not ascertained [632] by the authorities by 
means of any enquiries or watchfulness on the jiart of themselves oi- their officers, 
Init was simply brought to the knowledge of the Collector by Mrs. Newton 
herself, and the license was handed back to hei* with this simple endorsement: 
“This license is extended up to the 31st Marcli 1878.” It is further to be 
noticed that one of the conditions of the license was that a rnontldy fee of 
Rs. H-Q-4 should be paid to Government in advance for every month of the term 
for which the license was grante<l, and that all claim in res]iecl. of this c<jn- 
dition had lieen fully satisfied, and, indeed, more thar* satisfied by 
Mrs. Newton, the whole aggregate fee amounting to Rs. 25 for the three months 
from the 30th October to the 31st Deceml)er 1877, Iniving been paid up in 
iulvance, and a similar aggregate fee of Rs. 25 for tlie term from the 1st 
January till the 31st March 1878, having been i)aid and aooeptwl by the 
Government on the 11th January, when the renewal of the license was, without 
any objection or demur, granted. Now such being the state of the case, 1 
really think that tlie Assistant Magistrate might l>ave paused and considered 
whether it was necessary to prosecute ^Ii-s. Newt(»n for the slight illegalit>- 
she had ostensibly been guilty of in selling spirituous and fermentejl liquors in 
her hotel for about ten days without formally ivnewing her license : and if he 
had so paused and considered, he might i)erhaj)s have seen that the renewal 
endorsement on the license without any objection stated, and the payment ami 
acceptance in advance of the whole foe due under the license, were strong 
circumstances of condonement on the pai-t of the Government of any little 
neglect Mrs. Newton may have been guilty of, and that they sliowed llie 
iwssession by Mrs. Newton of a license with all the conditions fulfilled, and 
inoie than fulfilled, entitling her to sell spirits and li(|uors, from the 3()th October 
1877 to the 31st March 1878, unintemiptedly. .Most reasonably therefore 
might she have believed that she had, although somewhat iiregularly \el sufli- 
ciently, discharged her duty in the matter, and that she might go on conducting 
her hotel in jieace. Rut it will scarcely l>e believed that three days aflevwanis her 
assistant, Seymour, was brought iq) before Mr. Thomson, the .Xssistant Magis¬ 
trate, tried and convicted under s. (>2 of .Vet X of 1871, and ])unished with a line 
of Rs. 1(K) or one month’s imprisonment in the Civil .lail, a sentence the 
£633] severity of which would seem to imply that, in the o]>inion of the 
.’Vssistant Magistrate, Mrs. Newton had been guilty of a wilhil attemj)t to defraud 
the revenue, a view of her conduct, however, which is simply ridienlous, for she 
amd her assistant, Seymour, haul merely aind unintentionally overlooked for a 
few days the necessity of renewing the license ait the projaer time, imder tlm 
veniail and excusable circumstances 1 luive ex))laiinod. .\nd so far from defraiml- 
ing the revenue, the Government haul not only lost nothing ait the hondn of 
Mrs. Newton, but bawl in fact accepknl from her more than they were entitleal 
to under their own conditions. 

Such being the true state of the case, is this conviction sustain¬ 
able ’? I think not. Section 62 of the Excise Act X of 1871 provides, among other 
things, that “ every person other - than a licensed voTwIor who sells any 
spirituous or ferment^ liquore shall for every such offence l-ae punished 
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with fine not. exceeclin{,‘ Rs. 600.” Now would it be reasonable to hold, 
on the facts and on u sound veadinf; of the law, tiiat Mrs. Newton was 
not a licensed vendor, that is, a vendor altogether unlicensed ? At least, after 
the explanation I have given of the conduct of the authorities, it does not lie 
in tiieir mouth to contend that between the Ist and 11th .January 
Mrs, Newton was acting without any authority or license from them, and tliat she 
bad no i-eason to believe that in their opinion she had violated the law and laid 
herself oi)en to its iwaialties. But a careful examination of the Act will show 
that in no view of the case could Mrs. Newton be regarded as other than a 
licensed vendor for the whole i)eriod u]) to the Slst March, during which the 
license was in operation. The i^ortion of the Act dealing with the subject of 
licenses is ch.vi,including ss. 31to 86. Sections 31 and 32 deal with licenses for a 
year. It may lie reinai-ked, howevei-, in passing, that s. 32 supplies a strong 
argument by analog>' against the conviction in the present case. By that 
section it is provided that, where there is an intention not to i-enew the license, 
“ notice of such intention shall be given to the Collector at least fifteen days 
before the year ex])ires; and if sucli notice be not given, and the license be not 
recalled by the Collector, tlie license lield and engagement entered into by every 
such person shall remain in force as if the same license and engagement hud 
l»een foi’mally renewed.” There seems no I’eason w’hy this should not hold good 
in the case of a license for less than a year, as indeed, [6M] as I shall presently 
show, it rather seems to do, and there is not a w'ord in the Act, from beginning 
to end, showing it to be the intention of the Legislature that it shall be other¬ 
wise in the case of short licenses—a view of their jKisition in this respect w'hich 
is only too abundantly supported by the conduct of the parties in the present 
ease, and esi)ecially on the part of the Government. Section 33 provides that tlie 
Chief Revenue authority inay regulate the form and condition of all licenses 
under the .Act, and rules for these purposes appear to have been issued, but I do 
not observe among them any nde relating to the lapsing or renewal of a license 
foi- throe months. J observe, however,that one of the rules provides that any party 
shall l)e .at liberty to cancel such a license at the close of any quarter of the 
>'ear, a provision which i»reviously derives considerable foi-ee from that contained 
in s. 32 to which 1 have directed attention, and which therefore tells rather 
against than in favour of his conviction. Section 34 empowers the Collector to 
recall or cancel any license if the tax or «Uity therein si)ecified be not paid, or in 
case of a violation of any other condition thereof, or of the holder being guilty 
of breach of the jjejice or any other criminal offence: and the same section 
proceeds to provitle for the case where the Collector desires to recall a license, 
and s. 36 relates to the surrender of a license by the holder. Now, even if thing.s 
were entire and tbei-e w'ere none of the jxsculiarities relating to the conduct of 
t he Excise authorities to which 1 have adverted, I think it would be quite 
allowable to hold that the term “ licensed vendor ” in s. 62 must be taken to 
mean a vendor licensed or unlicensed within the meaning of the section of the 
.Act I have pointed out on licenses generally, and constituting ch. vi, and a 
Ijei-son not being in position, as Mrs, Newton plainly is not, cannot be said to 
liave incurred the penalty of s. 62. The only section of the Act which appears 
to me to have the remotest bearing on such a cose as the present is s. 67, which 
provides for the refusal to produce a license on the demand of an Excise officer, 
and also for a breach of any of the conditions of the license granted, neither of 
which circumstances apply to the case of Mrs. Newton, for she was never 
asked by any Excise officer to produce her license, nor has she commit¬ 
ted any breach of any of its conditions. The present case, therefore, 
appears to me to be w'holly unprovided for by the Excise Act X of 1871, 
and I must add that is very properly unprovided for, for I do not 
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[ 686 } believe it to have been the intention of the Legislature to punish an 
innoomit person like Mrs. Newton, who was guilty of nothing but a very 
intelligible, and in my judgment excusable, little neglect or delay, which showed 
no intention on her part to cause any of the mischief against which the 
Excise Act is directed. 

For these reasons 1 set aside the conviction and sentence in this case, and 
direct the fine of Bs. 100, if it had been paid, to bo returned to the applicant. 

VouvicMon qmshed. 


NOTES. 

I Hce 1 All. 036 ; 038.] 


[1 All. 685] 

CBIMJNAL JUBISDICTION. 


Tlic Marvh, iN'/b. 
rilESENT: 

8ik Bobebt Stuart, Kt., Chief Justice 

Empress of India 
versufi 

J.)haraiii Das. 


AtU X oj lH71 {.b/jcribc Act), ss. i.^, 0^, <iiiA rli. vi. — fllit il bdh' oj 

L iq uvr- — L iocii nr. 

/> Wiib tl)u holder of a liuenhu lor the Siilo of spirituous and foruioutud litjiKivs ii\ ivlail 
fora period turuiinutiug on the 8ist Deuemher 1877. On the 10th Januuiy i878. his license 
nut having been renewed by the Collector J) sold curtain spirits by retail. On these facts he 
was convicted of illicit sale of liquor. Suhserjiieutly to his conviction, his license was rciicw- 
cd. Held that, under such circumstances his conviction was good. Kuqwsn v. Sei/iiiviir (sci- 
ante p. G30) distinguished. 

This was an aiiplication to tlie High Court for the extuciso of its powers of 
revision under s. 207 of Act X of 1872. The petitioner was the holder of a 
license for tlie sale of s])intuous and fermented liquors by retail for a iieriod of 
three uionths terminating on the .31st December 1877. On the 10th Januar\ 
1878, his license not having been renewed, he sold ceilain sjnrits by retail. On 
these facts he was convicted by Mr. ,T. B. Thomson, Magistrate of the first class, 
of illicit sale of liquor, and under s. 62 of Act X of 1871. The petitioner did 
not aijpl>' for a renewal of his license until after his conviction. 

Babu Joffiiidro Xeth Chaudhri for the Petitioner. 

The Junior Government Pleadei' (Babu Dirarka N<iHi linnuvji) for the 
Crown. ^ 

StlUkFt, C.J. —The facts in this case ai'e difi'ereni fi'om those m the case 
of Charles Seymour (Mr. Newton) (see ante, p. 630), for there are none of the 
circumstances of condonement and estopiJel which characterise [636] the latter, 
and the license had clearly and simply expii'ed. In Seymour's case the lapsjng of 
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the first license was not noticed by the autlioritieH, and was only brought to their 
knowledge by Mrs. Newton herself going to the Collector’s office, they simply 
renewing the license and accepting the whole fee for the new period by anticio 
pation : nor was there in tliat case any tiling to sliow any action on the part of 
the Collector as to the recalling the license or otherwise within the meaning 
and scoiMi of ch. vi, of Act X of 1871, or of the rules respecting the license for 
three months drawn up and issued by the Chief Bevenue authority, that is, in 
these Pi'ovinces, the Board of Bevenue. I therefore held there that the 
defendant w'as not a person other than a licensed vendor within the moaning of 
s. 62 of the Excise Act. 

The present case is quite different, for here we have the license simply 
expiring, and no attempt whatever on the ]>art of the defendant to renew it, 
nor does he apply tor renewal till after he bail lieen convicted before the 
Magistrate for selling spirituous liquors without a license. He therefore violat- 
(hI s. 12 of the Excise Act, which provides that spirituous liquors passed 
from distilleries according to the English inetliod, fermented liquors uianufoc- 
tuml at a licensed brewery, and spirituous and fermented liquors imijorted either 
h> land or hy sea, shall not l)e sold except under license from the Collector,’' 
and laid himself o)X3n to the penalty enacted h>’s. 62. His conviction must 
therefore stand. But us to the sentence, 1 do not think that the case is a 
flagrant or serious one and calling for a severe i)enalty. Nor can 1 help remark¬ 
ing on tile i^culiar nature of the evidence on which the conviction is based. 
It is not the evidence obtained simply hy the testimony <d' ordinary customers 
from among the public fre(]uenting the defendant's shop, hut hy that of a 
constable sent direct from the Collector’s office for the exjiresspuiqiose of detect¬ 
ing or rather involving the defendant in a violation of the Excise Law, and 
such evidence is, from its very nature, ojxjn to remark and even suspicion, 
although I do not mean to say that the constable vrho acteil in this employment 
did otherwise than ijerform his duty fairly. 'Fho circumstance, .however, in my 
view takes from the conviction the severe illegality which it otherwise might have 
shown, and rondel's a ijcnaltv of a fine of Bs. 100, or of one month’s iinprisoninont 
[637] in the Civil Jail, excessive punishment, and I set that sentence aside, 
and in lieu of it 1 consider that one-fourth of the tine imposed hy the Assistant 
Magistrate would l>o sufficient, and therefore while aflirniing the conviction, I 
sentence the defendant to pay a tine of Bs. 26 without the alternative of 
imjirisonmeut; the tine, if necessary, to ho recovered hy distress in due course of 
law. But if tlie Bs. 100 has been )aiid hy the defendant, the difference 
lietween that sum and the Bs. 2.5 must ho returned to him. 

Conriclion nfHntmi. 


NOTES. 

[.svr I All., eas.j 
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[1 All. 687] 

APPELLATE CRIMINAL. 


Tiui and April, 187H. 

Present: 

Mr. Justice Turner. 

Empress of India 
versuH 
Megha. 

Act XLV nf IHOO {Penal Code), v. 75 Pniiishmcnl. 

JleUi, IhiiL whui'o a iHii'iiou vonimits an ofVcucu puiiishablu tiiidor cli. xii or ch. xvii of the 
Ilidiati Penal Code punishable with threu >Util's’ iinpi'isoniuunt and, previously to his beiuj; 
convie.tcd of such offence, commits another such offence, punishable under either of such 
ehf|>tors. he is not subject, on Ijciiig convicted of the second offence, to the enhanced puuish- 
xiiunt provided in s. 75 of the Indian Penal C<Jde. 

On the 22nd January 187H, one Megha was convicted by Mr. H. (». Keene, 
Sessions .Judge of Agra, under ss. 109 and 328 of tlie Indian Penal Code, of 
abetting the administering to one Kushul of a stupefying drug with intent to 
coininit llieft. In addition to the offence of which he was convicted, lie liad 
been charged, under s. 379 of tlie Indian Penal Code, witli theft. On the 
29tb January 1878, he was convicted, under s. 328 of the Indian Penal Code, 
of adiniiiistoring to one Ali Bakhsh a stufiefying drug with intent to coniuiit 
tlieft, and also, under s. 379, of tlieft. He was sentenced under s, 328 to 
rigorous inuirisonment for ten years, and, with reference to bis previous con¬ 
viction on the 22nd January 1878, under ss. 75 and 379 to transportation for 
life. Against this second conviction Megha apjiealed to the High Court., 
contending that, inasmuch as lie had not been found guilty of theft on the 
22nd January 1878, s. 15 was not applicable; and that, assuming bo bad Ijecii 
found guilty of theft on that date, inasmuch as he was not found guilty until 
after he committed the theft of [638] which he was subsequently found guiltj 
on the 29tb January, he was not subject to enhanced ininisbmont under s, 75. 

Mr. L. Dillon for the A[)])ellant. 

Turner, J. —1 am unable to support the enhanced .sentence jiassed b.\- 
the Judge under s. 75. That section declares that if any i»erson hacintj heen 
ennrie.ted of any offence punishable under certain parts of the Indian Penal 
Cotlc, xluM be guilty of any offence iiunishable under those parts of the Code, 
ho shall for every such snhueqvent offence be liable to the iieualtios therein 
declared. The section then jirescribes enhanced punishments for particular 
offences committed after conviction of any one of such offences and not nierel>- 
on a second conviction. In the present case it is shown that the appellant had, a 
few days liefore the trial of the iiresent offence, been convicted, but it is not 
shown that he hod been convicted of one of the offences mentioned in s. 75, 
nor that he had been convicted of any offence before the commission of the 
offence for which he has received an enhanced sentence unde)' s. 75 of the 
Indian Penal Code. I must quash the sentence passed undei- ss. 379 and 75 
of the Code, and as the appellant has received the full punishment that could 
be awarded for an offence falling at the same time under ss. 328 and 379 of 
the Indian Penal Code, it is unnecessary to pass a sentence under s. 379 of the 
Indian Penal Code. The conviction and sentence under s. 328 are affirmed 
and the appeal dismissed. 

• Appeal dismissed.^ 

m 
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EMPBESS OF INDIA 0. 


CRIMINAL JURISDICTION. 


The 4th April, 
Present : 

Mr. Justice Turner. 


Empress of India 
veTBm 

Mahindra Lai and another. 


Act X o/ i67i (Excise Act), ss. :i>i, Hi, —Illicit sale — License. 

A held a licence for thebaic of spirituous and loruiviitod liquors hv retail for a ]^ionud of 
three raontbs terniiiiuliug oil the 31st Deeeiutier 1877. Prior to the 8th fTamiary 1878, no 
notice was ^ivcii tiv .1 of her intention not to reiien the license, nor had the iieen.se Ixjcu 
recalled bj the Colle«-tor. Between the 1st January 1878. and the 8th January 1878 txith 
days inclusive..I 'a servants sold sjiirituous and fermented liquors by retail. On these facts 
A’s servants were eonvieled under s. (>'J of Act X of 1871,* of the illicit sale of liquor. Held. 
following the opinion expressed in Ki»t>rei,s v. Scutnoitr (see nidr. p. G30) that the convictions 
were bad. as A’s liecnse. under the provisions of [689] s. ‘2‘2 of that Act. remained in force 
until she gave notice of her intention nut to ruiiew it or it was reealUsl by the Cullectur. The 
principle of the decision in Kutpress v. Seiiinaiir dissented from. 

.1 should have lieen prosecuted under s. 57 of the Excise Act for not [layiim her inonthlv 
fee in advance. 

This was a rofcrcncu by Mi'. H. liushinglon, Sossions Jud^o of Allahabad, 
under s, 296 of Act X of 1872. for the orders of the High Court. The Sessions 
Judge referred Ihc iiroccedings of Mr. J. B. Thomson, Magistrate of tlie first 
class, in tlie case of Mahindra Ual and Nilnioni Deii. These jiersons werc 
convictefl by the Magistrate, under s. 62 ' of Act X of 1871, of soiling liquor 
without a license from the Collector. The Sessions Judge roforreil the 
proceedings on the ground tiiat the Magistrate's order was contrary to law. 

Babu Joiitndtu Nulk Chandhri for Mahindra Lai and Nihnoni Deh. 

The Junior Government Pleader (Babu Divarka Nath Ikinarji) for the 
Crown. 

Turner, J.—It uiqiears that licenses for the sale of s))irituous and 
fermented liquoi’s by retail ma> be granted in the North-Western Provinces for 
any term not less than thi-ee calendar months and not exceeding one calendar 
year, and that in Allahabiul they arc usually granted for a iieriod of three 
months. The fee levialde on such licenses in Allahabad is Rs. 8 per mensem, 
and it is a condition of the license that the fee should lie paid in advance. 
The fietitioners’ mistro.ss held a license for the sale of fermented liquor's by 
retail for the jwriod of throe months, terminating on the Slst December 1877. 
The holder of the license did not give to the Collector any notice of her intention 
not to renew the license, nor had the license been recalled by the Collector 
l>rior to the 8th January 1878. From the Ist to the 7th January 1878, 
inclusive, the petitioners admit they sold by retail spirituous or fermented 
liquoi's. On these facts the Magistrate convicted tliem for that, not being 
licensed vendors, they sold spirituous or fermented liquors on diverse dates from 
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the 1st January to the 7th Janury 1878, inclusive, and under s. 62 * of the 
Excise Act sentenceil them to pay a fine of Rs. 100, or to undergo imprisonment 
for one month in the Civil Jail. 

C6f0] It is contemled that the conviction is wrong in that the petitioners 
were not unlicensed vendoi’s, hut sold under a license subsisting under the 
provisions of s. 32 1 of the Act, seeing that their mistress had given no notice 
of her intention not to renew it, and it had not l>een recalled by the Collector. 

The pleader for the petitioners relies on KmprvH.s v. Heyimur (see ante, 
p. 630) decided by the learned Chief -lustioe of this Couit on the 25tli February 
last. The facts of that case ai’e much the same as those of the pi'esent. The 
defendant was the servant of a iW)'son named Newton who held a license for a 
term of three months expiring on the 31st December 1877. The license was 
jiot formally renewed until the 11th .Tanuary 1877, when the proi)er fee w'as paid. 
Sales had nevertheless beeri miwle between January Isl and January’ 11th, and on 
account of these sales the defendant Seymour was i)rosecuted and convicted. 
The learned Chief Justice considered that any breach of the Acl. committed by 
the defendant hsid l)een condoned by the action of the Collector in receiving 
the fee and renewing the license, but he doubted whether, in advertence to 
t he terms of s. 32 of the Excise Act, the master of Seymour coidd be held to be 
unlicensed, and thei’efore whether any offence hiui been committed. His 
Honour called attention to the absence from Ihe Act and the rules of any 
direction as to the jieriofl within which the license was to he renewed. In the 
result he (piasbed the conviction. On tlin other hand the Covernment Pleader 
relies on a subsequent ruling by the same learned Judge. In Emprrss v. 
nharnvi J>uh (see imte, p. (53/)) tlie facts differ from tliose f»f Seymour’s case 
only to this extent, that it wsis not shown the license liad been renewed 
and the fee paid subsequently to the sales which led k) the conviction. 
It, bo^^’ever, appeal's that on the llth January, the sanu* day on which 
the fee was accepted in Seymour’s case, the defendanf. brought the fee info 
Oourt and tendered j)ayment of if,. Jn this case l.he learned Ohief .Justice 
snp))ort.ed the conviction. Ho dislinguisbed if. fi'oni Seymour’s case, on fJie 
ground that in the latter there were circtunsfances f)r eondonemont in the 
acceptance of the fee and i-enewal of the license, while in the ease of Dharam 
JJas these circumstances wo'c absent. Altboiigli in bis petition Dharam 
Das ui'ged that, in reference to f,he provisions of s. 32 of the Excise Act, be 
could not be held to be an nnlic:euscd vendor, it would seem thaf. 
this argument was not pressed at the beai-ing for it is unnoticed in the 
indgmenl. The (lovmiment Ploadn- urges that, inasmuch as the Collec- 
1,or hittl not acoeptefl the fee in tlie case hefoi-e me, the decision must, 
follow the ruling in Dliaram Das’s and not the ruling in Seyinoui'’s case, 
but 1 am constrained to say that 1 cannot regard the acceptance by the Excise 
authorities of an excise fee in ignorance of a contravention of the law as si 
condonation of the offence if the off’ence luwl been commitled. The acceptance 
of the fee would not warrant the quashing of si conviction foi- ssiles made prior 


* Cfi. mtpra, 1 .411. 6.30.] 

1 fSec. H2 :—UuIohk othonviso CK]iefially iiuthoiiw'd by tho Chief Revenue iiuthority, 
- . , , , liccuRos foi'retail Kftio shall he giiiuted for the term of one vear. 

Uursition sHid renewsi or to the holders ther«-of. slnsll he formally ronWwl 

from year to year. 

But every porsou holding a iicoJiRO, who may inh'ud not to renew it shall give notice 
of hjH intention to the Collector at least fiftocis days Wore the year expires. 

Tf such notice be not given, and the license be nut recalled hy the Collector, the license 
held, and engagtmont entor^ into by every such person, shall remain in foree as if the said 
license and engagement had be<>ii forihally renewed.] 
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to the ooceptanoo of the fee, if those soles were in fact illegal; and if the sales 
on which the prosecution was founded were illegal in Dharam Das’s case, I 
should have Jield tiieui equally illegal in Seymour's case. Even assuming the 
excise fee hiul been received with a full knowledge of the circumstances, X should 
hold that this might be ground for inflicting a light penalty and not for quash¬ 
ing the conviction. But I entirely agree with the reasoning of the learned 
Cliief Justice in that part of the judgment in Seymour’s case in which he gives 
ox])ression to his doubts as to the legality of the conviction in reference to the 
terms of s. 32 of the Excise Act. The section declares that, unless otherwise 
si)ecially authorised by the Chief Revenue authority, licenses for retail soles 
shall be granted for one year, and if continued to the holders thereof, shall bo 
formally renewed froju year to year, but that every iierson holding such a license 
who may intend not to renew it shall give notice of his intention to the Collector, 
at least fifteen days l)efore the year expires, and that if such notice be not given 
and tiie license be not recalled by the Collector, the license field and engage¬ 
ment entered into h>’ every such person shall remain in force as if the said license 
had been formally renewed. By the rules made by the Chief Revenue 
authority in those Provinces licenses may and in practice are granted for 
periods of tliree months. To tliese licenses the jirovisions of s. 32 are clearly 
applicable. Notice must be given of tiie intention not to renew the license, and 
if no such notice is given and the license is not recalled, the license granted to, 
and tlio engagement taken from, the holder of the license remain in* force as if 
they had been formally renowned. The (rorernmmt Plmder has argued that 
this is to be read as implying that the holder of the license is to be held to his 
engagements, that he is responsible for the fee and for the performance of the 
conditions of the license, hut that tlie anthonty confeiTed hv the license no 
[H2] longer subsists. 1 cannot accede to a construction W'hich is at variance 
with the clear language of the Act,—“ the license held shall remain in force as 
if the said license had been formally renewed.” If it had lieen formally nmewetl 
it could not he doubted the holder would be a licensed vendor, and enjoy the 
]irivilege confen-ed by tlie license. Inasmuch as no notice has been given of 
an intention not to renew it and it has not been reealleil, the holder still enjoys 
the i>rivilege of selling in virtue of the authority conferred by it, while on tlio 
other liand lie is liable to tlie payment of the fee and the performance of the 
other conditions imposed on him. On the facts found oi- allowed in this case, 
the jietitioners cannot be convicted as unlicensed vendors. The sales admittefl 
by them were made in virtue of the license which under the terms of s. 32 was 
still subsisting. The convictions must then he quashed and the fines remitteil. 

It would certainly lie well that the Chief Revenue authority siiould 
prescjribe some iieriofl within wliicli lioen.ses should he brought for renewal, but 
as tlie law' and rules now stand tliore is a remedy for any negligence on the part 
of the holder of the license. He is bound by a condition of his license to pay the 
monthly fee in advance. If he omits to do so he can be prosecuted for the 
^ breach under s. 57 of the Excise Act, and is liable to a fine of Rs. 50. In 
quashing the convictions under s. 02, I am urged to convict the i)etitionei*s 
under s. 67, but tlie petitioners arc not the holders of the license, they are the 
servants of the holder. 

^ CaiiriclionH fjuasheil. 
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[1 All. 642] 

APPELLATE CIVIL. 

TIw l>ilh April, ]H7^. 

Present: 

Mb. Justice Pearson .\nu Mii. Justk e Turner, 


Hiihinani Bibi aiul others.Defendants 

rt'.rsKs 

Ilulasa Kuav and another.I’JaintilTs," 


ItCfifinption of mortqimc —Avknoii'lcthjvtioU oj the moi tcpKjor's title .sif/ued hif 

mofUjmiei-'n iiifPvt-—Aet IX of tH7l (l^nniUttion Art), uch. n, art. I4S. 

Held, foRowiiig the (htcision nf the Privv Council in l.iirliwee Hiihidi //n.i/ v. ttnnjeet Ittiji 
1‘ondmi (18 B. L. R., 177) iindt'i* Act X [ Vof 1S.5U, that, an :icknowlc<lp[nu>nt nt [643] the titlt> oi 
the mortgagor or of hia right of redemption signed by the niortgagia-'s agtsit is not sndieient. 
under urt. 148. sch. ii of AetTX of_lH71. to create a new period of liniitiitioii. 

This was a suit to recover possession of ti cerltiin share in a certain villa/'e, 
wliiclt share the plaintiff's allejjed htul been inortgii;{ed by tlieir ancestor, 
Karim Da<l Khan, to tlie ancestor of the defendants 42 years l)efore suit. The 
defendants alleged that the ])roperty liad been mortgaged 70 years before suit. 
The ml mini strati on-imiMsr framed at the fifth settlement of the village, bearing 
date the 29th June 1840, had been signed for the mortgagee by his Karinda, or 
agent, and contained the following clause: "The share of Karim Dad Khan 
is mortgaged to me, when his heirs pay the mortgage-money they can redeem 
it from mortgage." The Court of First Instance did not delormino the date f*f 
the mortgage, as it held that the adininistration-pa))er contained an acknow - 
ItMlgment of the title of the mortgagor creating, under the (irovisions of art. 148, 
sch. ii of Act rX of 1871, a new i)erio<l of limitation, and gave the jdaintiff's a 
decrcio, which was affirmed on appeal by the defendants to the lower ApiKillate 
Court. 

On a^ieal to the High Court by the defendants, they cojitended that 
the acknowledgment on whichsthe lower Court,s had relied was not sufficient 
in law to create a new i)erio<l of limitation, inasmuch as it was signed b\- 
an agent only. 

Lala Lalta for the Aj)i)ellants. 

Pandit Iti/tluivihluir Nnth for t he Respoude»its, 

The Court ?nmle the following 

Order of Remand:— It having been ruled by the Privy Council (see 
htwhmre Jiuksh Hoy v. BunjoH Hoy Vamhty, IS H. L. R., 177) that signature by 
an agent is not sufficient to satisfy the analogous tenns of .\ct XIV of 1859, we 
must hold that the acknowledgment in this case is insufficient. Of coui-se wo 
are now considering the acknowledgment retpiired under Act IX of 1871 and 
not under the present law, of which the terms are more equitable. 

* Second Appeal, No. 1208 of 1877, from a decrco of BaVai Ram Kali Cliandhri, Kul>or(liuali> 
Judge of Cawnpm’c, dated the Hist May 1877, nflinning .n drt'v«‘«' olMimshi Man lilohan I.al, 
Munsif nf Fatelipiir. dated the 5i.7th Nov(*mlior 1875. 


1 All.—63 
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Tlio lower Apijellate Court must determine whether this suit has been 
instituted within (K) years from the date on which the mortgage was made. 
It will try this issue and remit its hnding to this Court, when ten days will 
be alIowe<l for objections. 

Issue referred. 


NOTES. 

[.SV«* also ‘27 Cal, 1004 J'.C.; 17 Bom. 173 : 1 A.L.2. 855,] 


[6M3 APPELL.\TE CIVIL. 


The ^4th April, IStH. 
r«K.SKNT : 

Stu PoiiKiiT .‘^tcart, Kt., Chihf .Justice, axd Mr. Justice Spankie. 


.liiwahir Lai and others.Defendants 

reisus 

Narain Das and others.Plaintiffs. ’' 


Apitlivalion for hare to appeal to Her Majestp i» CouHcil — Limitation—Act 
Xof 1H77 (Ciril Procedure Cmle), ch. XLV—Act XV of JH77 
(Limitation Act), ss, 4, 13, and scU. ii, art. 177. 

Held (Her STCAHT, C.J.. Sl’ANKlK, J.. flissenthuf) that, iii computing the period of limi¬ 
tation preseri)>ed hy art. 177, sch. ii of Act XV of 1877, for an application for leave to appeal 
to Her Majesty in Council, the time requisite for obtHining a copy of the judgment on which 
the decr«>e against which leave to appeal is sought is founded cannot la? excluded under the 
provisions of s. Vit of Act XV of 1H77. 

This was an a]>i)lication to the High Court for leave to A])peal to Her 
Majesty in Council from a decree of the High Court, dated the 20th August 
1K77. The application was )>roferred on the 27th February 1878. or seven days 
lieyond the time allowed by art. 177. sch. ii of Act XV of 1877, for prefeiring an 
application for leave to apiieal to Her Majesty in Council. 

Mr. ('olrin for the Petitioners, contended that, in computing the iieriwl of 
limitation, the time requisite for obtaining a copy of the judgment on which 
the decree against which leave to appeal was sought was founded should Ixj 
excluded—s. J2 of Act XV of 1877. 

^ Mr. Conlan, Pandits liislmmblmr Nath and Ajudhia Nath, and Munshi 
Ifanuman Prasad for the Ojqiosite Parties. 

• Application. N<i. 4 of 1878. for leave to ap)K'nl to Her Majesty in Council. 

I [Sec. 1‘2 :—In computing the period of limitation proscribed for any suit, npposvior appli- 
Kxclusion of day on cation, the day from which such period is tr> Ite reckoned shall 
which right to sue accrues. Ite excluded. 

In computing the period of liinitatioTi proscribed for an appml, an application for leave to 
appeal as a pauper, and an application, for a review of juc^ment, 
Exclusion in ease of the day on which the judgment complained of was pronounced, 
appeals and cc'rtaiii appli- and the time requisite for obtaining a copy of the decree, sen- 
cations. leiice or order amiealod against or sc^ht to be reviewed, shall 

be excluded. Where a decree is appealed against or sought to be 
j^viewed, the time requisite for obtaining n copy of the judgment on which it is founded 
' shall also be excluded. 

In computing the period of limitation prescribed for an application to set aside an award, 
the time requisite for obtaining a copy of the award shall be excluded.] 
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Stuart, C.J .—An application for leave to api)eal to Her Majesty in Council 
having' lioen filed, tlie question we have to consider is whether the apidication 
is within the time (six months) provided hy the Procedui'e Code, Act X of 
1877, and by the Limitation Act, XV of 1877, sch. ii, No. 177, or whether 
it is beyond time. The limitation in such cases was previously that ])rovided 
by B. 599 of the Procediu'e Code, but tliat section is repealed by the present 
Limitation Act XV of 1877, and without any substitute for it other than [6i5] 
tiiat contained in No. 177 of sch. ii. The date of the decree was the 520th 
Auyust 1877, and if nothing could l)e shown to have interrupted the running of 
the limitation i)eriod, the six months expired on the 20th February 1878. But 
the present application for leave to apiieal to Her Majesty in Council was not 
tiled till the 27th February, that is, as reported i)y the office, it was seven days 
beyond time. It was not explained why tliis application had l)een delayed till 
the last moment, till, indee<l, after the expiiy of the six months, hut Mr. Colein 
stated that the defendant was now anxious to api)eal to the Privy Council, and 
he argued that he is entitled to seven days beyond the 20th February under s. 12 
of the Limitation Act XV of 1877, inasmuch as he is entitled to have reckon¬ 
ed the time raquisite foi* obtaining a copy of the judgment appealed against, as 
I>r(jvided by that section. It ajjj>ears tliat t>he d(dendant applied fur a co})y r>f 
the judgment on the 22nd September, and that it was ready fur him on the 28th, 
ailthough it was stated that he did not actually receive it till the 29th, but in 
either case, whether the 2Hth or 29th, he would be entitled to add seven addi¬ 
tional days to the ixsriod, and his application would l)e within time. In fact, the 
seven days would bring him to the 27th February, the very day on which the 
application for leave to ap]>eal to Her Majesty's Privy Council was made. 
Mr. Colvin enforced his argument hy referring to s. 4 of the Limitation Act, 
which is in these termsSubject to the ])rovision, contained in ss. 6 to 25 
(inclusive), every suit instituted, ap[)eal pi'csented, and apjdication made, after 
the iJerio<l of limitation lU'esciibetl therefor by the second schedule hereto 
annexed, shall be dismissed, although limitation has not been set uj) as a defence”; 
s. 12 is thus included among those sections. The portion of s. 12 of the Limita¬ 
tion Act mlied on is as follows: ” VVbei-e a tlecme is a]>|)ealed against or sought 
to be reviewed, the time requisite for obtaining a c<j|)y of tlie judgment on which 
it is founded shall also be excluded.” What is the meaning here of the exjn'es- 
sion “ whei’e a decree is api)ealed against ?” In the sections .of the Code of 
Procedure relating to api)eals to the Privy Council, tl>ere is a clear distinction 
l)etwoen applications or i)etitious to ap])eal and ai)peals iheniselvcs, i.e., lulmit- 
ted api>eals, and if this isirlion of s. 12 of the fjimilation Act be taken literally, 
it applies to an appeal alone and not to an aipplication. lhd< if that be [MS] so, 
where is the necessity for a co])y of the judgment ? That document can only lie 
I'equired for the preparation of the reasons of api>eal which are only a])])ropriate 
to an application, and are evidently nut wanted in the case (»f an uduiitte<l 
apjjeal. The rather unfortJiriate and ambiguous ex[)ression, tlierefore, " where a 
decitie is api)ealcd against,” must, 1 think, be undei-stood to mean a p)'oceediug 
in the way of appeal for whici) a coi)y of tlie judgment is requii’ed. It plainly 
is not requii'ed for an iMhnitte<l api)eal, while it is as ))lainly necessary to an 
api)lication to a])iical. Notwithstaiuling therefore the obscure and doubtful cx 
pression in tbis part of s. 12 of the Limitation .\ct, ” where a decree is ap])eale<i 
against,” T think we must understand by it an application, or proceeding in the 
nature of an api>lication, to api>eal, and tl»oref<»re if tbis part of s, 12 applies to 

* [See. .'iSKI: -Siidiupiiliciitiuiiiuusloiiliniirilx !«■ niiwlt* witliiii 
Time within which dx immthx from the date of such deerw. 
iipiilie«ti''n must lie made. Ihit if that jiKTiod expires ivhcn the Coiut is closixf, tin* 

iipiAication iiiuy Ixi made on the day thiit the Court re-o^Mins. ] 
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apl^eals to the Pri\'y Council, Mr. Oolvin'is contention is vifSHt, and liis applica¬ 
tion witliin time. 

But 1 am of ophiion that this pi'ovision of s. lii of the Limitation Act does 
not ai)ph to Priv\- Council a))peals. As for h, 4, even if relevant to some extent 
to the i)vescnt cast*, it does not follow that it (Jomi)els us to apply to tlio pre¬ 
sent case the whole provisions of s. 12, but only such one or more of them as 
are }ij)pi‘oj)riate to an ap[)Iication to appejil to the Privy Council.^ Section 4 does 
not say subject to all the provisions, but simply to the “ pitivisions," l)y 
w'hiuli i think may fairly be argued is meant such i)rovisions as are applicablts 
anil i)t‘i-tinenl to (lie suit, appeal, or a)>plication, as it may be. For instance, 
the first part of s. 12, providing that the day fi’oin which the jieriod of limitu- 
lion is to be reckoned shall be excluded, may of course be aiijilied to the present 
case. In this view of s. 4, the nature and legal character and conditions of the 
application or other proceeding must not be forgotten. And if in laying down 
this jirinciple f am right, then we need not ap])ly the (irovisions of s. 12 of the 
riimitation Act to such a case as the present, unless it can Iw shown that acop> 
of the judgmenl is essential to (he niajessary purpose of an ap]>lication to apjieai 
to the Privy Council. Now I think it must be conceiled that a copy of the 
judgment is not needed for any such purjiose. The iirocedure and all questions 
relating to Privy Council ajqieals ought to be determined solely with reference 
to the provisions eontained in the sections of the Code of Civil Procedure which 
regulate such ap|X)als. These sections are [647] twenty-three in number 
and form eh. xlv of the Code headed ‘‘Of .Ajipeals to the Queen in Council," 
and it is quite distinct in itself, coniiirising within its provisions the 
whole* pai-ticulars of procedure necessary in such cases. If a copy of the 
judgment ajqxjaled against had, in the. mind of the Legislature, been consi¬ 
dered essential, the Code no doubt would have been made so to jirovidi*, 
but neither in the Code itself noj'in the Limitation .\ct is there any exjiress, 
provision ol the kind, and it could not, I think, he urged that a copy of 
the judgment a|i|K!aled is a requirement suitable to and called for in such an 
application as lids. In an ordinary aj)j)lication to af!t«it an aiqieal the jocord 
is not here, but in tlie. district where the original suit was instituted, and a coj»y 
of the judgment is necessar> to enable an a|i)K*llant here to prepare his reasons. 
But for t he ])urj)ose of an api)lication to appeal from a judgment of a High 
Court to the Privy Council a cop\ of the judgment is plainly not wanted either 
by the jiarties or by tlie Court, for the record itself is here in the High Court, 
containing not merely a cojjy, but the judgment and order actually delivered, 
together with the whole proceedings in the original district and also in the 
High Coin t, and this record is thci-efore necessarily at haml for use by the 
parties or !>>’ the Judges, and the authentic instruction thus to be obtained 
must obviously be of greater service than a mere copy of the judgment. When, 
altej- adirdssion by the High Court in India, the ajqxjal gets to the Privy 
(Vjiincil, it is subjccteil there to a different ordeal altogether, the eases for the 
ajiiKillant and the resiwiidetit, with theij’ reasons resi)ectively, Iwing preimred 
by their Counsel in London. Nciither therefore on the true constructions of 
ss. 4 and 12 of the Limitation Act XV of 1H77, nor by any provision of the 
Procedure Code, nor for any necessary i)iir|K>se, does that section apply to 
Privy Comicii appeals. 

I liavi* observed that tlie limitation ajijdicablu to apjwals of this nature 
was jireviiaisly that provided by s, 590 of the new Procedure Code, but that 
section has lieen i-epealed liy the jirosent Limitation Act, and the limitation 
now substituted for it by No. 177, sch. ii, is distinct and imi^rative and, 
cannot, in my opinion, Iw enlarged nr in any way qualified by s. 12 of the same 
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Act. Tho intention evidently was to allow the six months and no more, and that 
that i648l long ijeriod was considered to be, as it assuredly is, sufficient for all 
purixjses, and not, 1 am persuaded, that it was intended to add to the six 
nionths by the few days that might bo oecu]ned in obtaining a copy of the 
judgment api)ealed against. 

1 am therefore of opinion that tlio seven days, which it is contended (»ught 
to he deducted from tho time that has nin from tlie date of tho decree till tlu? 
date of this ai)plication, cannot ho allo\ve«l : and the only (lucstion is wliethor 
tho six months providetl by tho Limitation Act XY of IH77, sch. ii, No. 177, 
hiwl exjared w'hen this application was js’esented. It cleaii> had expired. The 
date of the decree proposed to be appealed to tlie Privy Council is tlie 20th 
August 1877, and the six months had tlierofore l•lm out on the 20th of tho 
following February. For t hese reasons I consider that, the re])ort of tlie Officer 
i.s right, and that this ap|)hcation must h<* refused, hut under tlie circumstances 
without costs. 


SpftnkiCt J. -Section oOO of Act X of 1877 jmnided for tlie limitation of 
a])]>eals to Her Majesty in Council, hut the section was repealed h\ .Act XV of 
1877. The limitation now provided is that to he found at art. 177, sch. ii, 
third division, ajiplications, of .Act XV of 1877, and tlie a.p])lication is thus 
doscrihed : “ For the admission of an append to Her Majesty in Council, six 

iiionths” and the “ time from which the iierunl {)f limitation hegins to run” is 
“ from the date of the decree appealed against.” .\ct XV of 1877 amends tile 
lave relating to the limitation of (i) suits, (ii) apiieals, and (iii) certain 
applications to Courts. ll\ s. 4, subject, however, to the provisions contained 
in ss. o to 25 inclusive, every suit instituted, ajipeal jiresented, and a])i>lication 
made after the perioil of limitation pi'escrihed therefor hy the second schcflule 
of till' .\ct nhalt lie dismissed. Every application made for which limitation is 
prescrihetl in the scherlule is apparently lirought under s. 4, and is subject to 
the provisions contained in ss. 5 to 25 inclusive. If we can find a place tor 
tho aiijilieatioii before us in an> one of liiese sections, its iiniitation is saved 
thereby, aiul it should he admitted, lliough after time. The second schedule, 
“ ajiiKmls,” provides the limitation in ca,scs of appeals from tlie decrees and 
orders of the /ecu/ Courts to A])pellalo Courts ir/tfini this raiiiitr!/. An a|ipoai 
sniiject to .such rules as mav from time to tinu' lie made hv Her Majestv 
[649] ill Council regarding appeals from Courts in Hritish India and to the 
provisions contained in ch. xlx of Act X of 1877 shall lie to Ilei'Majosl.x in 
Council (s. rghOof .Act X of 1877). I'nder the provisions of the Limitafion .Vet 
ap|)lication for leave to apixial to Hei' Majesty in Council, reciuircd hy s. 5PH 
of .\ct X of 1877, must ho made within six montlis from the date of the decii'i! 


ai»ix*aled against. Therefore the application for leave to apjieal is the first step 
in the apiieal itself allow'txl hy right, hut suliject to conditions. Its object is Ui 
apjieal the decree, and limitation runs from the date of tlie decree appealed against. 
The apjilication for leave, to apiieal to llei- Ma.jost>' in Council is the jwlifa ii 
referred to in s. 598 of Act X of 1877 in the following words : ” Whoever 


desires to appeal uiicler this chajiter to Hei Majesty in Council must ai)pl\ hy 
jictition to the Court whose decree is complained of.” The petition then is the 
expression of the desire of the petitioner to appeal to llie (^ueon. It is not an 
a])])oal to tlie Court whose decree is complained of, hut it is the mode hy which 
tlie apiieal to Her Majesty in Council must he presented w ith a view of its being 
transmitted to England with tho record, provided the jietitioner lulfils the 
presovilied conditions. It is tlicn, under s. (i03, formally iwhiiitted as an apiieal; 
no further jietition is required : the oi-iginal iietition is the aiijieal to Her 
Majesty. Hy s. (5(X) tlie iK'tition must state the grounds of appeal from the 
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decree, for the appeal allowed is from the decree (vide s. 595'' ). The {{rounds of 
ap])eal from the decree must be looke<l for in the jud{*meni, and by s. 594 of Act 
X of 1877, in tlie chapter relating to appeals to the Queen in Council, unless 
there he something repugnant in the subject or context, the expression “ decree ” 
includes the judgment and order. Thus the petition really is the apireal to tiie 
Queen in Council, and therefore the tin)u requisite for obtaining a copy of the 
judgment on which it i.s founded must also l)e excluded. This a])i)ears from the 
third paragraph of s. 121 of the limitation Act, and it is unaffected by paragraph 
1 and parugra])h 2 of the section, which deal with ap|)enls generally and 
particular aiqilications, whereas paragraph Ji is oxcinsivoly confined to decrees 
a))i)oaled against or sought to bo reversed. I am therefore of opinion that 
Mr. Colvin is right in his contention and the i>etition is within time. 


NOTES. 

[For siuiilar ruliugt>. bcc, lU lioui. :K)I ; 10 Mail. 37ii; l£> )liu1. 100; 1£( All. 11; 
M All. 3U1 ; <• All. 250 F.B.; 21 M. L. J. 100.] 


* [ .505 :—Subject to such rules as may, from time to time, Iw made by Her Majesty in 

vvii^iii •t.iu.-.iu li t Council regarding uppoalH from the Courts of British India, 

i\., i.. < v ** provisions hereinafter contained—an appeal shall lie 

Queon 11 ) Council. 

iaj from any final dccru- jisiKKcd on appeal by a High Court or other Court of final 
appellate jurisdiction, 

lb) from any final di'crw! pasHi-d by a High Court in the exerciae ol original civil Juris¬ 
diction, and 

(r) from any decree, wlitm the wise, as hereinafter provided, ia certified to be u fit one 
for ap2>ea1 to Her ^lajcsty in Ciaiiicit.] 

1 r. Bupm 1 All. fi44.] 
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C6W3 APPELLATE CIVIL. 


The noth April, 
l^BKSKNT : 

Mr. .Tusttce Pearson and Mr. JiTSTTfE Oldpiet.d. 


KaleHhar PraHwl .Plaintiff 

errs UK 

-lagan Nath and another.Defendants. " 


Act VIII of lfiJi9 (Civil Procefliirc C/ule), k. 7- ■ Jtcliuquishuicut or ontiKsiott 

of Portion of Claim. 

Held, where two Hiiitx were iiiKtitiited Kiuiuttitncoiisly, uikI one of siieh Kiiitis had been 
determinod, that, asHuming that the claimK in Hueh Kuitn arose out of the .siime catiw of action 
and should have been included in one suit, the provisions of s. 7 of Act VFII of lft.W were no 
iNir to the entertainment of the secmid suit. 

This was a suit under Act XVIIJ of 1873 for an tic-count of the pi-ofits of the 
sir-lantl apiiertuining to a certain tnahal for the yetu-K 1281, 1282, and 1283 
fasli. This sir-land was held hy the jdaintiff' in the suit and the defendants, 
.lagan Nath and Bala Nand, as coparceners iti equal shtires. The suit was 
instituted on the 0th -July 1877. On the same date, at the same time as it was 
instituted, the idaintiff also instituteil a suit against .lagan Nath as lamhanlar 
of the mahal for his share of its profits for the years 1281 and 1282 fasli. 
Having regard to this suit, which had been detei-niined, the Coui-t of First 
Instance held that the present suit was ban-e<i hy s. 7 of Act. VIII of 18,'iO. On 
api)eal by the plaintiff the lower .\p])ellate Court also hehl that the suit was 
ban-ed by s. 7 of Act VIII of 18.59. 

The plaintiff appealed to the High Court, contending that, as both suits 
were instituted simultaneously, s. 7 of Act VITl of 18.59 was not a)>plicable. 

Munshi Hakh Bam for the A])pellant. 

Pandit liiKhamhhar j\oth and Ajutihta I^'ath for the Resixjndents. 

The Court delivereil the following 

J ud g men t!—The plaintiff instituted two suits at the same time, one against 
•lagan Nath, lamhardar, for profits of the mau/a for 1281 and 1282 fasli, the 
other against Jagan Nath and another share holder, Bala Nand, for a settlement 
of the account of sir-land held jointly by the parties for 1281, 1282, and 1283 
fasli. This last suit is the subject of apjieal, and was dismissed with reference to 
the [681] provisions of s. 7 of Act VIII of 18.59. The provisions of this section 
<lo not appear to us to apply. The suit which is the subject of appeal is for an 
adjustment of the account of profits of sir-land lietween not only the plaintiff and 
.lagan Nath, but lietween them and a third shareholder who is also a defendant, 
and it is not clear that the ticcounts of this sir-land are included in the general 
iiccount of the profits of tlie village for which the lainbardar is resi)onsihle to 

* Second Appunl, No. 86 of 1878, from a decree of R. P. Saunders, Es.^., .Fudge rtf 
Farulihaliad, dated the !)th Novomlicr 1877, afhrmiiig a dts-n-e of .1.1.. Dennistoii, Es«j., 
Asniatant Collector of Farokhabnd. dated the ‘iOth Auguat 1877. 
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account to the plaintiff', hu as to ^ive in both suits the same cause of action to 
the plaintiff against Jagan Nath. But were it so, the suit would not be neces¬ 
sarily unmaintainable against Bala Nand, and l^esides we should liesitate to rule 
that the provisions of s. 7 of Act VIII of 1859 are applicable to such a case as 
this. Here the plaints in the two suits were filed at the same time. We cannot 
say that one suit lias a priority over the other in point of time. The claims 
were divided for the convenience of trial,.but there was no relinquishment of a 
claim* and there will be no question of entertaining a suit after such relinquish¬ 
ment or omission within the meaning of s. 7. Tliere was no institution and 
entertainment of a suit after one had been alreiuly instituted and determined. 
The suits were not successive, but simultaneous, and to allow the objection, 
which can onl>' l)e one of form and not f)f substance, woul<l be to strain tho 
ol)vious ol)iect of s. 7, which is not to allow iM>rsons to he liarassed by succes¬ 
sive claims. If tho Court in which the plaints were filed considere<l they 
should have been tried togotlier, tho proiMjr course was to allow one of the 
plaints to be amendi^l, so as to combine botli claims. .\s this suit lias notlieen 
tried, and is one for a Revenue Court to determine, we reverse the flecisions of 
the Courts and remand the case for trial on the merits to the Court of First 
Instance. Costs to aliide the result. 

CfiHsfi mntnuhtl. 


NOTES. 

[ For olhiT I'tilingr. on this sul»ji‘<-t of simult.mi"OUs suits, w (ISHti) t) i^hid. “i79 ; (IHH4) 
H M.uf. U7 ; (ISH.O 1(5 .\ll. ] 


[1 All. SSI] 

AFPRLL.\TK CIVIL. 


The mh April, 1 H 7 S. 

PRHSKNT; 

Mn. .IrsTii’H Tkauson and Mr. Jdstich Tcrnkr. 


Piliiin Singh and others.Defendanls 

cersHs 

rjagar Singh.PhiintilT." 


Ifiiuhi fj(nr- Jaint ami iimJiriileA anceHtrnl propertu-^Separate 
property — ('nmprmniite. 

Certain anccHtnil estate was recorded ns hold in cr|iiii] Hhares hv four [SSS] brothers, A,Ii,C 
iiiid />. On /1 ’h death, his son K was recorded as the holder of his share. On tho deaths of 

" First Appeal, No L‘i*2 of 1H77, from a decree of Maiilvi Uamid Hasan Khan, Subordi¬ 
nate Judge of Mainpuri, dated the ‘29th Soptemljer 1877. 
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B and D, C was at first recorded as the owner of their shares. Shortly afterwards B's widow, 
-P, and/J’s widow, Cr, were recorded as the holders of their husband’s shares. Again, at a 
later period, the names of Hand I, the sons of E, wore submitted for those of the widows. 
The estate was subsectiontly sold for arrears of Government revenue, but a farm of it was 
given to E, H, T, and C, In 18.53, the Governin-jnt having purch.ased the estate proposed to 
ro-gruut it to the old zaniindars and farmers, and a report reganling the ownership of the 
estate was called for. It was reported that it appeared from the stiitomcnts of E and J, the 
son of C, that the widows of B .and B htid made a gift of their shares to JFf and I. In 185.3 
E, J, II, and I were asked by the Collector in what manner they proposed to divide the estate 
if it were gnintcd to them, and they replied that they would hold it in equal shares. The 
estate was eventually granted to these persons on payment of the arrears of revenue. Each 
of them contributed his quota in making such payment. In 1855 an admiiiistration-pa|)er 
was framed in which they woto entered, at their own request, as in posso.ssion uacli of equal 
shares. In 1864 they agreed to a partition of the shares by arbitration. Those ])roeepdings 
were stopped by </ advancing a olaira to a moiety of the estate. In March 1867, J sued for 
po.sscssion of a moiety of the share originally held by /I’s widow, then deceased, and fora 
declaration of his right to a moiety of the share held originally by D'h widow. In June 1867, 
the parties to the suit effected a compromise, agreeing to divide the estate into four lots on 
certain conditions. A decree was accordingly passed in the terms of the compromise. K, J'x 
son, sued in 1876, in his father’s lifetime, to obtain the same nslief as his father had sought 
in 1807, and a declaration that the arrangement ellectod by the compromise and the decree 
was ineffectual. Held that, assuming that the estate was joint until 1867, K was, in the 
absence of fraud, bound by the compromise entered into by his father, iiml his suit was not 
maintainable. 

Assuming that the e.statc was held in separate sh.u'es, the shares of K'r great uncles 
descended as inheritance liable to obstruction, and A' eonid m^t liave (jnestiomd bis father's 
acts. 

This was a suit foi’ tlie possession of a certain share in a certain village. 
The facts of the case are sufficiently stated for the purposes of this rejKn’t in 
the judgment of the High Court, to which tlio defendants in iho suit appealed 
from the decree of the Court of li’irst Instance. 

Munshi Hanuman Prasad and Pandit Pishavihhar Nath ami Naiid Lai 
for the Appellants. 

Mr. Conlan, the .Tunior Government Pleatler (Babn Divarka Nath liauarji), 
and Pandit Ajiidhia Nath for the Respondent. 

The Judgment of the Court was delivered by 

Turner, J. —The common ancestor to the parties to this suit 
was Anand Singh, wdio liad five sons, Chattar Singh wlio died with- 
[6SS] out issue, Darjan Singh who ilicd in 1823 leaving a son, Chakarjian, 
Sundar Singh who died in 1826 leaving a widow, Gulab Knar, Des Raj who 
died in 1862 leaving a son, Gandharp Singh, and Chattaq)at who died in 1829 
leaving a widow, Sahib Knar. Chakaiqian hud three sons, who are the ajipol- 
lants ; and Gandharp Singh had two sons, Ujagar Singh, tlie respondent, and 
Madho Singh, who is still a minor. The estates in suit was, after Ohattar 
Singh’s death, originally recorded as held in four shares of 6 biswas each, held 
respectively by Darjan Singh, Sundar Singh, Des Raj, and Chattarpat. On the 
death of Darjau Singh, Chakarpan was entered as tlie holder of his share, and 
after the deaths of Sundar Singh and Chattarpat, Dos Raj was at first record¬ 
ed as the owner of their shares, but shortly afterwards the name of the 
widows Gulab Kuar and Sahib Kuar were entered ns the holders of their 
husbands’ shores. Again, at » later period, the names of Ajudhia Prasad and 
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Budh Singh, who were tiien aged four and two years old respectively, were 
substituted for those of the widows. The estate fell into arrears, and was 
eventually sold at auction for a balance of Government revenue, but a farm 
was given to Chakarpan, Ajudhia Prasad, Budh Singh, andDes Raj. In 1863 
the Government having purchased the estate at auction-sale proposed to 
re-grant it to the old zamindars and farmers, and a report regarding the ownership 
of the estate was called for. The Tahsildar reiwrted that it appeared from the 
statement of Chakarpan and Gandharp Singh, son of Des Raj, that the widows 
of Sundar Singh and Ghattarpat had made a gift of their shares to Ajudhia 
* Prasad and Budh Singh by deeds attested by the kanungo, and the kajiungo 
confirmed the statement. On the 2nd May 1853, the GoUe^r of Farokbabad 
inquired of GhidEarpan, Gandharp Singh, Budh Singh, and Ajudhia PiMad in 
what manner they proposed to divide the estate among themsdves if it was 
granted to them by the Government, and they replied that all four would hold 
five biswas each. The Government eventually agreed to grant the estate on 
condition that the arrears of revenue which had accrued when the estate was 
sold should be discharged. This offer was accepted, and each of the four 
persons above-mentioned contributed his quota. On the 3rd April 1855, the 
same persons appeared before the Revenue officer, and requested that each of 
them might be recorded [664] as the owner of five biswas, and that Ghakai^an 
and Gandiiarj) Singh should he entered as lambardars, and Ajudhia Prasad and 
Budli Singh as pattidars. It was ordered that a village administration-paper 
should be i>repared, and in that document, which is dated the 5th April 1855, 
they were entered as in possession each of five biswas. So matters continued 
until 1864, when, on the 15th November, they agreed to the appointment of 
arbitrators and an umpire to divide these shares. The arbitration proceedings 
lasted for upwards of two years, when Gandharp Singh advanced a claim to a 
ten biswas share, and the arbitrators refused to proceed with their award. 

On the 29th March 1867, Gandhan} Singh brought a suit to obtain posses¬ 
sion of a two and-a-half i)iswas shares out of the five biswas originally held by 
Gulah Kuar, then deceased, and for a declaration of his right to a two and-a- 
half biswas share out of the five biswas originally held by Sahib Kuar. He 
alleged that each of the four sons of Anand Singh had, on the death of Ghattar 
Singh, obtained a five biswas share; that the widows of Sundar Singh and 
Ghattarpat iiad been recorded as the holders of their respective husband’s 
shares to ensure their maintenance; that these ladies had in 1855 appointed 
Ajudhia Prasad and Budh Singh their agents to take the account of the profit 
and loss on these shares, and that in the lifetime of the ladies Ghakarpan wrong¬ 
fully procured the substitution of his sons’ names for the names of the widows. 
He claimed that the estate of Sundar descended on the death of his widow to 
Ghakarpan and Des Raj, and that on the death of Sahib Kuar he would become 
entitled to jmssession of one moiety of her share. On the 26th June 1867, the 
parties to the suit effected a compromise, agreeing to divide the estate into 
four lots on the conditions set out in their petition to the Gourt. A decnee 
was accordingly passed in the terms of the compromise. The respondent now 
sues to obtain the same relief as was sought by his father in 1867, and a deolor- 
ation that the arrangement effected by the compromise and the decree are in¬ 
effectual. The respondent’s father is still alive. There is this difference between 
the claim asserted by the respondent and his father, that the latter treated the 
estate as held in separate shares, the former asserts the estate remained joint 
until 1867. If by “ joint ” he means undivided, thero is no difference in 
[663] the claims. The Subordinate Judge has decreed the claim. It appears 
to u| impossible to support the decree. Assuming, which is not certainly proved, 
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that the family remained joint until 1867, the respondent's father for all intents 
and purposes represented the interest in the estate which devolved and 
would on partition fall to the separate share of himself and his children, and 
the respondent must be bound by his acts, unless he can show such fraud and 
collusion as would entitle him to relief on those grounds. Of this there is no 
evidence. On the contrary, Gandharp Singh asserted his claim, and if he forbore 
to press it in view of the circumstances to which we have adverted, it can 
hardly be doubted he prudently put an end to litigation which must have result¬ 
ed in failure. There can hardly be a question that the shares of Sundar Singh 
and Ghattaipat were entered in the names of Ajudhia Prasad and Budh Singh,*- 
then mere children, with the consent of Des Baj. Gandharp had by his 
declarations in 1863 and 1855 provided cogent evidence of his own acquiescence, 
and had this been absent, there was the difficulty in his way that the property 
had been granted to Ajudhia Prasad and Budh Singh by the Government. If 
as there is strong evidence to show, the property was held in separate shares, 
the shares of the great uncles of the respondent descended as inheritance liable 
to obstruction, and he could not question his father’s acts. For the reason 
that there is no proof of any fraud or collusion on the part of Gandharp Singh 
in entering into the compromise of 1867, the suit cannot be maintained. The 
appeal is decreed and the suit dismissed with costs. 

Appeal allowed. 


NOTES. 

C This case was affirmed by tJio Privy Council in (1881) i All. 120 P.C. See the notes to 
that case.] 


[I All. 65S] 

APPELLATE CIVIL. 


The 30th April, JH7S. 

Present: 

Me. Justice Peakson, and Me. Justice Oldfield. 


Ali Muhammad and others.Plaintiffs 

versus 

Lalta Bakhsh and others.Defendants.' 


Redemption of mortgage—Adverse possession—Act IX of 1871 {Limitation 
Act), s. 29, and sch. ii, art. 118 — Limitation. 

The mere assertion of an adverse title by a mortgagee in possession docs not make his 
possession adverse, or enable him to abbreviate the period of [656] 60 years which the law 
allows to a mortgagor to prosecute his right to redeem and seek his remedy by suit. Shecyial 
v. Khadim Hosaein (H. C. B., N.-Vy. P., 1875, p. ii'20) followed. 

Where, accordingly, certain immoveable property was mortgaged in June 18.54, for a term 
which expired in June 1874, and in July 1863, the equity of redemption of such proirerty was 
transferred by sale to the mortgagees by a person who was not competent ko make such 

* Second Appeal, No. 258 of 1878, from u decree of Pandit Har Bahai, Subordinate Judge 
of Farukhabad, dated the 7th December 1877, affirming a decree of Maulvi Wajid Ali, Muusif 
of Kamganj, dated the 11th September 1877. 
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transfor, and the mortgagees sot up a proprietary title to such protxjrty in virtue of the sale, 
held, in a suit to redeem such property instituted in March 1877, that such suit was not barred 
because it was not ii.Htitutod within twelve years from the date of the deed of sale. 

This was a suit to recover the possession of certain immoveable property 
by redemption of mortgage. This property originally belonged to one Kali Khan, 
Avhose sons, after his death, in June 1854, mortgaged it for 20 years to Lalta 
liaklish and Lakhan Singh. On the 31st July 1863, Munni, Kali Khan’s widow, 
sold the i)roperty as her own to the mortgagors, Baghu Nath and Khuman 
Singh. The suit was instituted on the 19th March 1877, by the heirs of the 
mortgagees, Baghu Nath and Khuman Singh were made defendants in the 
suit after its institution, hut they did not appear to defend it. Tlie remaining 
facts of the case are sufficiently stated for the purposes of this report in the 
judgment of the High Court, to which certain of the plaintiffs apjjealed froin 
the decree of tlie lower Appellate Court. That decree dismissed the suit of 
these plaintiff's as barred by limitation. The plaintiff's contended that tlie suit 
was within time. 

Pandit Nand Lai for the Ajiiiellants. 

Munshi \llanuman Prasad and Pandit BishavMiar Nath for the 
Bespondonts. 

The Court delivered the following 

Judgment :—The estate of which redemption is sought in this suit 
belonged to Kali Khan, and had before Ids death been in mortgage, and in Juno 
1854, was re-mortgiige<l for a term of 20 years to Lalta Bakhsh and Lakhan 
Singh, the sons of the former mortgagee, by bis sons, Azmat and Niainat. On the 
31st July 1863, it was sold to the respondents by his widow, Munni, as her 
own proiierty, and the sale transaction is said to have been followed by mutation 
of registry, notwithstanding an objection preferred by the present appel¬ 
lants in the registry department. Shortly before the expiry of [657^ the 
tciiii of the moi'tgago, his daughter, Imaman, sued to establish her right 
to a share of the estate as one of tlie lieirs of her father and brothers. On 
the 18th Heptoinber 1874, the Court of First Instance passed in her favour a 
decree which was uiiheld in special apjieal by this Court on the 22nd June 1875. 
She and other heirs of Azmat and Niainat aforesaid have now joineil in this 
suit ft))' the redemjition of the mortgage. Her claim is not disputed, but the 
claim of tlie plaintiff's, ap])olJants, is resisted by the defendants, respondents, 
Lalta Bakhsli and Laklian Singh, the original mortgagees, on the ground that, 
as more than twelve years have olajised between the date of the deed of sale 
executed by Munni and the date on which the present suit was instituted, 
their riglits have ceased to exist. The defence has been accepted by the 
lower Courts as a comjilete and .conclusive answer to the suit. The Court of 
First Instance liolds their claim to be barred by the general limitation of twelve 
years. The lower Ajijiellate Court, concurring, expresses its opinion that, as 
the plaintiff's, apiiellants hero, did not sue within twelve years from the 31st 
July 1863, to avoid the sale-deetl of that date, the defendants, respondents, 
must be considered to have been in adverse possession from that date of tlie 
property which those plaintiff's claim to redeem as belonging to them. 

The suit as brought is simijly a suit of the nature described in art. 148, 
sch. ii of Act IX of 1871. Sixty years is the period of limitation fixed for such 
a suit. The ruling of the Court below that the suit is barred by limitation is 
obviously wrong; but of course the suit is liable to he dismissed if the plaintiffs, 
apiiellants hero, liave really lost their rights by reason of not having sued 
to set aside the sale-deed of the Slat July 1863, within twelve years from that 
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date. Section 29 of Act IX of 1871 declares that, at the determination of the period 
limited to any person for instituting a suit for possession of any land, his 
riglits to such land shall be extinguished; but it does not appear that the 
plaintitls, appellants, have lost their rights under the operation of this section, 
inasmuch as the rigiit of redeeming and recovering possession of the landed 
property in suit only accrued to them in June 1874, on the expiry of tlie term 
of mortgage. The ])os8e8sion of Lalta Bakhsh and Lakhan Singh, under the 
deed of mortgage of June 1854, of tlie rights conveyed to them thereby was 
certainly not adverse to the mortgagors of thoii' repre- [638] sentatives, 
who still remained possessed of the equity of redemption, or the right of re¬ 
entry on their property after the term of mortgage on repayment of the 
mortgage debt. It does not appear that the plaintiffs, appellants, were 
divosted of this right by the sale-deed of the Slst July 1863, to wliioh they 
were not parties. Munni, by whom it was executed, could transfer or surrender 
hor own rights, but was not legally comiietont to transfer or surrender the 
rights remaining in the property of the idaintiffs, a])pellants, and those rights 
consequently could not pass to hor vendees by means of that instrument. 
How then the possession of the original mortgagees, which was not adverse 
before the 31st July 1863, became after that date adverse to the plaintiffs, 
appellants, it is not easy to imderstand. The possession of a mortgagee does 
not become adverse whenever a mortgagee chooses to style himself or is styled 
])roprietoi‘ of tlie mortgaged property. One does not see then why the plain¬ 
tiff's, appellants, wore hound to sue for the evidence of what was actually void. 
The sale-deed by which their rights were illegally disjiosed of did not practi¬ 
cally effect them, for their rights of re-entry by i-edemption could not practi¬ 
cally he enforced until the exiiiry of the term of nioi’tgagc in Juno 1874, and 
therefore, although its execution would doubtless have justified them in suing 
for its avoidance, had they deoined such a precaution expedient, such a 
jiroceeding was not necessary or obligatory upon them. They required no 
immediate relief. Now that they are asserting their right of redeeming the 
jiroperty from those to whom it was^mortgaged by persons whom they 
represent and to whom they have succeeded in title, it is surely for the mort¬ 
gagees, if they dispute the righi, in reliance on the deed of sale of the 31st July 
1863, to show that it destroyed that J’ight. The mei'o exhibition of their 
names as the vendees of the pro])erty in the proprietary i-egistors of the 
Itovenue Department cannot create a proprietary title in them: such a title 
must be proved to have a h'gal origin. The ruling of the lower Courts is in 
direct contravention of the Full Bench ruling in Slteojial v. Kkudim llosscin 
(II. C. B., N.-W. P., 1875, p. 280), to the effect tliat the more assertion of an 
adverse title will not enable a mortgagee in |)ossession to abbreviate the period 
of 60 years which the law allow's to a mortgagor to prosecute his right to 
redeem and [669] seek his remedy by suit. There is no evidence that the 
defendants, Raghu Nath and Khuman Singh, who have not defended the suit, 
have over been in possession of the property in suit under the sale-deed of the 
31st .luly 1863. The defence which the lower Coiu-ts accepted must he rejocLod 
as untenable. Reversing the decree of the lower Court in so far as it dismisses 
the obiim of the idaintiffs, appellants, wo decree tliis appeal and claim with costs 
in both Courts. 

Appeal allotted. 


NOTES. 


Tho nature of the iHJHKession of the niojtgiigati cannot lu' altojvil hv his own act:—32 
Cal. 296 P.C. See also 14 Mild. BH ; 14 Horn. 279 ; 21 Horn., 424 ; 79:?; io Msid. 189 ; 111. C. 
429; 853. 


Similarly tho tenant cannot ^tcr the nature of his iwssossion :—(1902) 25 Itlad. 507.] 


509 



IXJU IIIL 860 MUHAMMAD ALX V, SALIAH SINGE [1878] 

[1 All. 8B9] 

APPELLATE CIVIL. 

The 30tk April, 1878. 

Present : 

Sill Eobekt Stuart, Kt., Chief Justice, and 
Mb. Justice Peabson. 


Muhammad All.Plaintiff 

versm 

Kalian Singh.Defandant. 


Smt/ot 2 irotits —Sir land — Ex-pro 2 metarij tenant — Bent—Act XVIII of 
1873 {North-Western Provinces Bent Act), ss. 7, 14. 

A certain mahal, of which the plaintii! in this suit claimed a one>third share of the profits 
or a certain year, belonged m equal shares to the defendant (lambardar), and S and R, his 
two brothers, who held certiiin sir land in partnership. The plaintiff had acquired the share 
of S by auction-purrhase. ti thus becoming <in ex-proprietarv tenant. The sir land was not 
included in the rent-roll of the mahal, but was admitted by the defendant to be assessable 
with rent at a certain rate per bigha Held that, whatever might be the course proper to be 
taken for the purpose of assessing such sir land or S’s share of it with rent, and notwith¬ 
standing that such course hod not been taken, the plaintiff was entitled in this suit to claim 
and obtain his share in the profits of the sir land. 

This was a suit under Act XVIII of 1873 for profits. Sultan Singh, Kalian 
Singh, and Eudra Singh were the owners of a certain mahal in equal shares. 
They hold the .sir land appertaining tS the mahal, upon which no rent had been 
assessed, as coparceners m (Xjual sliares. Sultan Singh’s interest in the mahal 
had been pui’chased by the plaintiff in this suit, who now claimed from Kalian 
Singh, as lambai'dar, a one-tliird share of the profits of the maiial for the year 
1283 Fasli. In determining what was due to the plaintiff the Court of First 
Instance held that the plaintiff was entitled to a one-t)iird share of the rent 
assessable ufion the sir land. [ 660 ] Tills land the defendant admitted to be 
assessable with rent at the rate of five rupees per bigha, and the Court accord¬ 
ingly allowed the plaintiff one-third of the assessable rent less four annas in 
the rupee, a deduction which it made, with reference to s. 7 of Act XVIII of 
1873, in view of the fact that Sultan Singh was an ex-proprietor. On appeal 
by the defendant the lower Appellate Court held that, as the sir land had not 
been assessed under s. 14 of Act XVIII of 1873, no allowance could be made to 
the plaintiff on account of it in determining the profits due to him. 

The plaintiff apiiealed to the High Court. 

Munshi Ilanuman Prasad and Shah Asad AH for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banarji) for the 
Bespondent. 

The Judgment of the Court was delivered by 

* Second Appeal, No. 192 of 1678, from a decree of S. Melville, Esq., Judge of Meerut, 
dated the Ist December 1677, modifying a decree of M. S. HoweU, Esq., Assistant Collector 
of Bulandshahr, dated the 26th April 1877. , 
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Paanon, J.—It appears that the mahal of which the plaintiff claims one 
share of the profits of 1283 Fasli belonged in equal shares to the defendant and 
his two brothers, who held 159 bighas and 9 biswas of land as Btr in partner* 
ship. The plaintiff recently acquired the share of one of the brothers by name 
Sultan Singh by purchase at auction. The sir land is not included in the rent 
roll, but is admitted by the defendant to be assessable at five rupees per bigha. 
The Court of First Instance considered the plaintiff to be entitled to a third of 
the assessable rent, after making the deduction of four annas per bigha rerjuired 
by s. 7 of Act XVIII of 1873 in favour of an ex-proprietary tenant. The lower 
Appellate Court has ruled that ho is not entitled to claim a share of tlie profits 
from the str land aforesaid, because it has not been assessed with rent under 
s. 14 of the Act above-mentioned. The special appeal calls in question the 
correctness of the ruling. The section on which it purports to be based provides 
for the enhancement or determination of the rent of an ex-proprietary tenant. 
How it would possibly he applied in a case like the present in whicli Sultan 
Singh has no separate holding but holds jointly with his brothers the sir land 
aforesaid, it is not now necessary to discuss. There is some show of reason in 
the appellant’s contention that, if action in the matter sliould be taken under the 
section, it ought to be taken by the defendant who is the lamhardar of the mahal. 
[OSl] But whatever may be the course proper to be taken for the purpose of 
assessing the str land or Sultan Singh’s sliare of it with rent, we are not 
prepared to admit that, because such course had not been taken, the plaintiff is 
debarred from claiming and obtaining his fair share in the profits of the .sir- 
holding. To this he seems entitled in reason and equity, and we decree the 
ai)peal with costs, reversing the lower Api)ellate Court’s decree and restoring 
that of the Court of First Instance. 


Appeal allowed. 


[1 All.^1] 

APPELLATE CIVIL. 


The mh April, 187H. 

Present : 

Mb. Justice Pearson, and Mr. Justice Oldfield. 


Phukar Singh and others.Plaintiffs 

versus 

Banjit Singh and others.Defendants.' 


Hindu Law — Mitahshara — Inheritance — Strtdhan. 

Immoveable property inheriUHl by the paternal grandmother from the grandson does 
not rank as stridhan and on her death devolve as such on her heirs, but devolves on her 
death on the heirs of the grandson. 

• Second Appeal, No. 151 of 1878, from a decree of J. H. Prinsep, Esq., Judge of Cawn- 
pore, dated the 26th January 1878, reversing a decree of Babu Ram Kah Ghaudhri, 
Subordinate Judge of Cawnpore, dated the 19th April 1877. 
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PUKAB SINGH &C. V. 


This was a suit for the possession of certain immoveable property, being 
the estate of one Sardar Singh, who died on the 25th October 1861, without 
leaving any issue. His paternal grandmother, Muna Kuar, succeeded to his 
estate in the absence of nearer heirs. She died on the 30th September 1873. 
This suit was instituted on the 14th July 1876, in which the plaintiffs claimed 
as heirs of Sardar Singli. The lower Appellate Court reveraed the decree 
which the Court of First Instance gave the plaintiffs, and dismissed the suit on 
the ground tliat it was barred by limitation. The plaintiffs appealed 
against the decree of the lower Appellate Court to the High Court. The 
remaining facts of the case are sufficiently stated for the purposes of this reix>rt 
in the judgment of the High Court. 

Mr. Chatterji and Pandits Bishamhhar Nath and Ajudhia Nath for the 
Appellants. 

[662] The Senior Government Pleader (Lala Juala Prasad), the Junior 
Government Pleader (Babu Dicarka Nath Banarji), and Munshi SiMi Itam 
for the Respondents. 

The Judgment of the Court was delivered by 

Oldfield, J.- —The property in suit belonged to Sardar Singh, and at his 
death ho was succeeded in 1861 by his paternal grandmother, Muna Kuar, in 
the absence of nearer heirs. She died in 1873, leaving a daughter, Phul Kuar, 
still living. Some of the defendants are her sons, and the defendant, llanjit 
Singii, is a son of a sister of Sardar Singh also living. The plaintiffs are 
grandsons of the full brother of Moliabbat Singh, great-grandfather of Sanlar 
Singh, and they claim the estate as heirs of Sardar Singh, .\nother plaintiff, 
Ganjam Singh, has purchased part of their rights and interests. The Judge 
has dismissed the suit and reversed the decree of the first Court. The plain¬ 
tiffs have prefeiTed a special appeal. It is clear that Muna Kuar succeeded 
Sardar Singh in the ordinary course of succession, anti iier possession has not 
been adverse to the plaintiffs, to whom the succession only o^jened out at her 
death. There is therefore no bar by limitation, as the Judge appears to think; 
but it has been contended before us that the Judge’s decree should be maintained 
on the ground that Muna Kuar succeeded to the property as stridhan, and 
that the plaintiffs would not be her heirs, but her daughter, Phul Kuar, for 
whom the defendants hold. 

The question we have to determine is whether property inherited by the 
paternal grandmother flora the grandson will rank as stridhan and devolve 
as such; and, to support the affirmative, Mitakshara, ch. ii, s. xi, v. 2, is referred 
to, where jiroperty which a woman has acquired by inheritance is included 
in the category of “ woman’s iiroperty ; ” and Sir T. Strange has included this 
sort of property in the several kinds of stridhan —Strange’s Hindu Law, 4th 
ed,, p. 28. But on this subject Sir W. Macnaghten observes : “ In the Mitak¬ 
shara, whatever a woman may have acquired, whether by inheritance, pur¬ 
chase, partition, seizure or finding, is denominated woman’s projierty, but it 
does not constitute her peculium ”—Macnaghten’s Hindu Law, 3rd ed., p. 38 ; 
and this distinction between woman’s property generally and stridhan proper, 
which alone [663] devolves on her relations, was noticed by the Privy Council in 
Thakoor Deyhee v. Baluk Bam (11 Moore’s Ind. App. 139) at the time that they 
decided that one class of inherited property, via., that inherited by a widow from 
her husband, does not rank as stridhan devolving on her heirs. The enumeration 
in Manu of woman’s property has been held not to be exhaustive, and it is 
unnecessary for us in this suit to give an opinion ^s to what extent property 


612 



RANJIT SINftH (fee. [1878] 


I.L.R. 1 All. m 


acquired by inheritance will bo stn'tfhun. The question was fliscussecl by the 
Privy Council mlirij Imlnr lialuidur Shujh v. liaiu'e Janhi Kcm- (L. R. 5 Jnd. 
App. J), and left undetermined, Init we ai-e disposed to liold that jaoiwrty 
i nherited by the paternal {{randmother from her grandson is not striffhatt. It ma\- 
be gathei'ed from the text-lx>oks on the Hindu Law that projjerty must l>e held 
unconditionally, and subject to no restrictions, to constitute stridlutn devolving 
on a woman's heirs. “That alone is her jieculiar ])roi)erty which she has 
IMJWer to give, will, or use indei)endently of her husband’s control ” —Dayahhaga, 
ch. iv, K. i, V. 18. Tlie proi)erty inherited by the grandmother from the grand¬ 
son will not liear this test, since it is like property inherited by the mother 
from the son, subject to the same restrictions as to its dis|)osal as that inherited 
by the wife from her husband. It has lieen held that the rules concerning 
proi)erty devolving on the widow equally affect proj)erty devolving on a mother 
from her son—note to liijiin Dihik v. Unpooma JJiMt (8. 1). A., Hej). vol. i, 
164)---and it has already been decided by the Privy Council— Tliakunr Dvuhee 
v. lialuk Ham (11 Moore’s Ind. Ai)p. L19) and lihanmnuh'en Dnnhtai v. Myna 
Haee. (11 Moore’s Ind. .4])p. 487)—that property inherited from the husband 
by the widow will not rank as Rtridhnn, and the ground on which that decision 
rests apijears to us to aj»])ly etiually to the case befoi-e us. This is the view of 
the law of succession taken by Sir 'f. Strange and Sir W. Macnaghton.—" Had 
the projierty been the motbei‘'s, in the Hindu sense of ‘woman’s jn'oiwty,’ it 
would descend on her dcatii to her daughters, but having been inberitcHl by her 
from her son, it passes accoi’ding to the la\N as i)ractised in Hengai, not to her 
heii’s, but to his,”—Strange’s Hindu Law, 4th ed., i». 144. “On her death 
(/'.e., mother’s) the pro])erty devolves on the hoii-s of the son, and not on her 
heirs.”- Macnaghten’s Hindu Law, 3rd ed., [664] j). ‘2(); and the ndings of the 
Courts accoixl with this view, ’ though there apjiears some conflict of 
decisions in the Bombay High Court. We decree tlie appeal with costs, and 
reverse the decree of the lower .Appellate Court, iind restore that of the Court of 
First Instance. 

.IjffM'dl alloirrtl. 


NOTES. 

[The stone rule also to stridlitin iuhi'i ih'ii: All.. K'hS; ( inOll) 3‘2 .Ml.. 


*Sco/*. liacliirajfie 1’. \\‘ukntappatlit, 'Ji Msid. II. ('. Hep. 10*2; Vimninl, Atttimlrar 
LiiksluHibtii, \ Koni. B. C. Rop. 117; l‘nnijiniudax Tiilsiilofi v. Dn'kiiriiHmi, I Hoiii. H. (’. 
Hep. 130; and Nfiriuijqw lAiufuppf^ v. Hnkhnratn Krishnit, G lioin. H. Hep. A. J. '215. 
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EMPRESS OP INDIA V. 


[1 All. SM] 

APPELLATE CRIMINAL. 


The 0th May, Ift/fi. 

Present: 

Mr. .IrsTK'K Turner, OppiciATiNn Chief .Tustice. 

Empi-esR of Iruliu 
versHfi 

Ehawani and anoth<*i*. 


Cnii/pHnion made by one of sererat persons beintj tried jointly for the same, 
qffenee- Act I of (Kridence Act), s. SO - Conrietion 
on uncorroborated confession. 

A conviction of u iM.>rson who is Ix'inK triwl together with other persons for the sanu* 
offence e.'niiiot pox'ii**! iiieivly on an uncorrolwnitivl statonient ijJ the confession of one of 
such other persons.* 

Certain persons were trietl l)y Mr. .1. S. Portei-, Deputy Coniinissioner of 
.fhansi, on a chaifjc of dakaiti. Eleven of these i)er8ons were residents of the 
same village. Certain of tliose eleven iwrsons, ineludint' ijersons named severally 
Baij Nath, Danini, and Gandhai*]), who luul made confessions, jdeaded guilty 
to the oliarge. The remainder, of wlioni two weit? named respectively 
Uhawani and Pheran, idetuled not guilty. The Deputy Commissioner, on 
the Ifith .lanusiy JH7H, convicted Pheran and Bhawani on the con¬ 
fessions of liaij Natl), Damru, and Gandharp; the portion of his judgment 
[665] relating to these two accused being as follows ; “ Pheran and Bhawani are 
sons to Moji, the lamhardai- of Purenia. The evidence against them is the 
statements of the other dakaits. Baij Nath states that Bhawani carried a gun. 
.\ccording to Damni, it was Pheran, Puna, and Gama, with whom he settled 
preliminaries wdien ho went to Purenia. (iandharp iiiinself names Pheran. 
Manu, yhosi of Semn, is not likely to implicate Bhawani and Pheran falsely, 
f/hosis like himself. Jn defence Pheran sets up an alibi. The witness he calls, 
Gohinda, Kachi, however, contradicts him on every i)oint. Bhawani calls two 

•A« to the necessity of corrolioration, see Qtieen v. Chunder Bhtttlacharjee, 24 W. R., Cr. 
42 ; Qtieen v. Xo//a, 2-9 W. B.. Cr. 24 ; Queen v. Sadhu Mundnh 21 W. B., Cr. (59 ; Queen v. 
.lafflr AH, 19 W. B.. Cr. .57 ; I. F.. B. 1 Mad. 16.S. 

Tlie Calcutta High Court appear to have decided, under a scries of rulings, that the atatc- 
ment of a person Ijoing tried jointly with other persona cannot bo used in evidence againat 
such other persons, unless such statement implicates himself as well as anoh other persons 
and to the same extent. See Queen v, Bayoo Chowdhree, 25 W. R., Cr. 48 ; Queen v. KesJmb 
DtiooHin, 26 W. B.. Cr. 8 ; Queen v. BUat AH, 10 B. L. B., 458, 8.0., 19 W. R., 07 ; Queen 
V. Mohesh Bistem, 10 B. L. It., 4.65. note ; 8.C.. 19 W. R., 10. ^ aim Beg. v. Amrita 
dontula. 10 Bom. II. C. Rep.. 497. 

It has alao Isjen rul(‘d that such statement cannot be used as oorroborating the evidence 
of an accomplice —Queen v. Jafftr AH, 19 W. B., Cr. 67 ; Beg, v. MtUapabin Kapana, 11 Bom. 
H. C., Rep., 190. Also that such a statement cannot be uaed in evidoice, where one par^ is 
Ijeing tried for the abetment of the offence for which the other is on his trial—OuevN v. Jaffir 
AH, 19 \V, R., Cr. 67. See also Beg. v. Amrita QmHnda, 10 Bom, H. 0. Rep. 497. 

Also that such a stati'mont cannot be used in evidence after the person middng It haa 
been convicted and sentenced—v. Kaln Patil, ll Boy. H. C. Rep., 146, 
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witnesses who gave him a good charaoter and state he is a man of some suh- 
stanoe. There can no doubt that both men were in the dakaiti. and tiioy at 
least were not forced by want to join in it. Pheran, however, is a very young 
man.” Bhawani was sentenced to seven years’ rigorous imprisonment, Pherat) 
to five years. These sentences were affirmed by the Commissioner of Jhansi. 

Bhawani and Pheran appealed to the High Court. 

Pandit Aiimidi Lai for the Api}eliauts. 

The Junior Government Pleader (Babu DuHirka \ath Ikinarjt) for the 
Crown. 

Turner, 0if6< c. J. —It is to be regretted that, in a case of this magnitude, 
no evidence was obtained by inquiry to support the charge against the accused. 
Had none of them confessed, not one of them coidd have been convicted. But 
where the Police inquiry (if indeed there was one) so completely fails, it was 
competent to the Deputy Commissioner to have tendered a pardon to such of 
the accused as he considered where the least guiltj', and then to have obtained 
some evidence better than the mere statements of accused i^ersons to bring to 
justice those w’hom he regaitled as the most influential among the accused. 
Although the law allows a Court to consider statements made hy accused 
irersons when dealing with the case against othoi- accused persons wJio are tried 
with them, I know of no instance in which on such evi<lence only a conviction 
has Ijeen affirmed, and 1 should hesitate to estaldish a precerlent. It api)ears 
to me that if, as has been establislied hy experience, the evidence of an approver 
examined on oath and liable to cross-exaiiiimttioii oi'dinarilv should not he 
luscepted without oorrolKiration on a material jjoint, a fort tun sucli [666] 
coiTolwration should be required t<> sui)i)ort tlie stateinent of a person naturally 
desirous of earning the favour of tlie Court in the ho])e of a lenient sentence, 
who makes a statement which does not expose him to the penalties of perjury, 
and who cannot he cross-examined hy the other accused in turn. There 
existing against the appellants no other evidence than such statements, 1 do not 
consider them by themselves sufficient to place Mie guilt of the appellants 
l)eyond reasonable doubt, and I therefore acquit them. 

i 'onciclions i/iuifilled. 


NOTES. 

[.SVf 1 AH. U75.]. 
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CiAiLMq 

CRIMINAL JURISDICTION. 

The noth May, 187H. 
Present: 

Mr. Justice Spankik. 


Empi'esH of 
•mrsus 
Partal). 


l*iiiiishniTnl- Jet VTof ItHi-t-, s.s. n,-i .id XJA’of iHfiO 

il'cmtl Code), >ik. Ul--Theft — J/idioneslly receirivu doleii yroperty 
.let X of lain ((’rintiiiol Proved me Voile), o04, othi — Scemity 

for (jiHxi heharioiir. 

y* was <‘oiivict«'(1 l<v i( ^la^fistralc uf Mic Arsi cImss (if dislioiifstlx (-(•uoiN iiiff stok'ii ]in^{N‘iii. 
}lc coiifcssfd on liis trial that ho haii twiw' |)rcvioiisl_\ hccii convicted of thuft. He was sen¬ 
tenced to he whijifa'd. to he riROimisly imprisoned, and. on the (‘xpiratiuii of the tenii of ini- 
prisontneiil. to furnish security tor ;(ood behaviour. Held that, the offence of theft not lioiiiH 
the siiue offeiux: as that of dishonestly reeeivins stolen pniiNU'ty . the jinnishinent of whippintt 
was illegal. 

Held also, with some hesitation, that there was evidence .is to general uhai'actcr adduced 
liofore the Magistrate which justified him in dealing with /' under s. .'»n.5 * of Act X of lH7'i. 

Held also, that the order i-e(|Uiring seiHirity should not have formed part of the sentence 
for the offence of which V-* was convicted. .\ iiroceeding should have been drawn out repre¬ 
senting that the Mugistr.itc was satisfied, from the evidence as to general character adduced 
before him in the ease, that /' was by repute an otfeiider within the. terms of s. .505 of Act X 
of and therefore security would be inquired from him, and an order should have laion 

recorded to the effect that, on the e.x))iry of the iiiipriKonmeiit, 7' should la; brought u]i for the 
purpose of laiing liound.t 

One Partal) was convicted on the 1st February 1878, by Mr. L. S. J^)iter, 
.\H»ialant Magistrate of the Hi'mI elites, under s. 411 [667] of the Indian 
Penal CimIc, of dishonestly receiving stolen jM’ojierty. He admitted on his 
trial that lie had twice jirevioush lieen convicteti of theft. The sentence 
passed on him was as follows:—“The sentence of the C/ourt ujgjn the 
])risoncr is that he receive thirty strijies and he kejitin rigorous imprisonment 
for the s]>ace of two years, including three months' solitary confinement; and 
the Court further directs that, on the exjiiration of this term of two years, the 
accused Pnitab shall furnish security, himself in Rs. 100, with two sureties of 
Rs. 100 each, to Ihj of good lyehaviour for tlie further term of one year. In 

*'[Sec. .50.5 Wheticver it ap^mra to sue.h Magistrate, from the evidence asto general 
chai'acter adduced licfnrc liim. that any jiorHon is b}' repute a 
Wlieu Magistrate may robber, house-breaker, or thief, or a receiver of stolon property, 
rcfpiirc s(>curity for goixl knowing the same to have liceii stolen, or of notoriously bad 
behaviour for one year. livelihood, or is a (hiugcruus character, such Magistrate may 

require siniilur security for the good iHihaviour of such person 
fur a ^leriod nut exceeding one year.] 

f See also Qiuseu v. Slionn Dagee. ‘H VV. K. Cr. 14, where it was hold that when a con¬ 
viction of an offence is cotitemiioraiieoUH with an order for taking security for good behaviour, 
ss. 504—50G of Act X, 1872, contemplate that the sentence for the offence shall first l)e carried 
out and the person to be bound shall tlieii bo brought up for the purpose of being boun d. 
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defttoit of furnishing snoh security, he shall be ke|>t in idgcariinis .imprisonment 
for such furiiher term of one year.” 

Partab applied to the High Court for the exercise of its powers of revision 
under s, 297 of Act X of 1872, contending that the sentence of whipping was 
illegal, inasmuch as he had previously been convicted of theft, a different offence 
from the offence of dishonestly receiving stolen property; and that the order 
requiring security from him was also illegal, as there liad been no proceedings 
under s. 606 of Act X of 1872, and, irre8])ectivo of the proceedings in which he 
luul l)een convicted, there was ng evidence as to his general character as would 
justify the Magistrate in dijaling with him under that section. 

Mr. Niblett for the Petitioner. 

Spankie, J. —Tiic whipping in tin.s case miglit have been awarded in lien 
of the jmnishnient to which the accused was liable under s, <41, and if ])i-e- 
viously convicted of an offence under this section, he might have been punished 
wit!) whi])ping in lien of or in nddition to an\ other for which lie would have 
been liable for the offence. Hut thete is no recoj'd of tlie jirevious convictions 
of accused. He does not admit that ho was twice before punished for a similar 
offence to that with which he was now chargcwl. He stated that he had been 
twice punished for theft, but tbo offence of tholt is not the same offence as that 
of dishonestly receiving stolen projicrty, knowing the same to have been stolen. 
Whipping therefore should not havij liecn added as a ]>unishinen(, and that 
portion of the sentence is annulled. 

[ 668 ] In making an order for security for good behaviour 1 presume that 
the Magistrate holds iheiiowers of a first class Magistrate, and that he was 
acting under s. 606 of the Criminal Procedure Code. I have some doubt 
whether the Magistrate had adduced before him such rridencr us to qvnerul 
rlturuclrr as to justify his dealing with the accused as a (lerson known by 
repute to he a thief or receiver of stolen property. He had already sentenced 
the accused foi- the offence of which he was found guilty, and in the record 
of the trial 1 find no e\ideiioe from which il could lie gathered that the. 
accused was by repute a receiA^er of stolen jiroperty. Hut the prisoner 
certainly allowed that he had been inmished twice for theft, and here he was 
again tried and found guilty of receiving stolen property. 1 am therefore 
unwilling to distvirh the order. Hut the order should he no jiart of the sentence 
for the offence of which accused was cofivicted. There should have been a 
proceeding drawn out representing that the Magistrate from the evidence as to 
general character adduced licl'ore him in this case, was satisfied that Vai-tah was 
by roinite an offender within Ihe terms of s. 605 of the Criminal Procedure 
Code, and therefore soctirity would he re<iuirecl from him. But as he had been 
sentenced to two years’ rigorous imprisomnent, which term has not expired, 
an order should have been recorded to the effect that, on the expiration of the 
form, the pristnier should lui brought up foi' the piu’pose of being hound 
(cl. 2, s. 604). 


NOTES. 

[.SVfPCal. 215.] 
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TUAKUB PBASAD V, 


[1 All., 868] 

FULL BENCH. 

The mh Man, U78. 

PllESENT: 

Mb. Justice Turneb, Officiating Chief Justice, Mr. Justice Pearson, 
Mr. Justice Spankie, and Mr. Justice Oldfield. 

Thakuv Prasad.Decree-holder 

versus 

Aiisaui Ali and another.Judijiment-debtors." 

# _ 

Execution of decree — Apiteal—Act VI11 of IdSO (Civil Vroceditre Code) — 
-lr< X of 1877 (Civil Procedure Code) — llopeal — Peudiiif/ Prnceediiu/^s—Art 

I of JH68 ((iencral Ctuusrs Act), s. (i. 

Tin.' hoklit]' of a dijcrcc for money applied for the attiiehmciit in the ex<*cutiun of tlio 
dcerec of certain nioiievH deiKisited in Court to the credit of the judgnient-CSSO] debtor. On the 
4th .luue 1877, the Court of First Instaiiee refused the atliu-hmont on the ({round that the decree 
directed the sale of curtain linmoveaible. pi-oj>erty for its satisfaction, and aw.irded no other 
relief. The order of the Court of First Instance was ntlirincd b\ the lower Ap|)cUato Court t»n 
the 4th August 1877. Act X of 1877, reisjaiing Act VIII of 18.59 and Act XXIIJ of 1861. came 
into force on the 1st (.Jctolier 1877. On the ISth November 1877. the decree-holder applied 
to the High Cf)nrt for the admission of a second nppciil from the <.*rder of the lowei’ 
Appellate Court on the ground that the dccrei- had been miscoustrued. 

Held, that an apijoal was admissible under the repealed .Vet VIII of 18.59. under the 
provisions of s. (i f of Act T of 1808. 

Held also, that the order of tin* lower Vpiiullate Court was also apiM>alablc under 
Act X of 1877. 

This was a reference to the Full J4ouch by 'J’i:uNj;R, J. The circumstances 
under which this reference was made and tlie <iuostioiis referretl are stated in 
the judgment of TniNKR. SPANKIE, and OLDFn:ui), ,1.]., concurring. 

Pandit Aunndi Lai for the Petitioner. 

Munshi Kashi Parsad and Shah Asad Ali for tin; Opposite Parties. 

Turner, OlTg. C. J. (and Spankie and Oldfiei.d, JJ., concurring ).—In the 
case in which tliis application is iiresented, the decree-holder applied for execu¬ 
tion of his decree by the attachment of moneys deiMisited in the Court to the 
ci-edit of the judgment-debtor. On the 4tli June 1877, the Court of First 
Instance refused attaciunent on the ground that the decree directeil the sale of 
certain inunoveahlc proiHirty for the satisfaction of the sum decreed, and 
awarded no other I’elief. The order of the Court of First Instance was aihrmed 
by the lower Apijellate Court on the 4tli August 1877. The new Code of Civil 
Procedme came into oiwration on the let October 1877. On the 13th November 

• Mincellaneous Second Apiiual, No. 27 of 1878. from nn order of H. D. Willouk, Esq., 
.fudge of Aziuugarh, dated the 4th August 1877, affirming tin order of Maulvi Muhaaiinad 
HuBain Khan, Munsif of Asamgarh, dated the 4th June 1877. 

Matter*, dtmo wder an I [ Sec. 6:—The repeal of any Statute, Act, or Bogulation, 
enimtment before its repeal hIiuU not affect anything done or any offence wwitwTttAd at 
to be unafiected. any flue or penalty incurred, or any proceedings c»iiunenoed 

liofore the repealing Act shall hjve come into operation.] 
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1877, the deoree>holder applied for the admission of a si)ecial apiieal from 
the order of the lower Api)ellate Court on the ground that the decree had lieen 
misoonstrued. The Judge to whom tlie application was ma<le referred it to the 
Full Bench. Two questions are raised in this reference : whether the appli¬ 
cation is governed by the provisions of the reiiealed Code of Civil Procedure or 
by those of the existing Code ; and if by those of the existing Code, wiieiher 
tlie second ajipeal lies from the onler of the lower A]))iellate Court. 

[670] The 3rd section of the Code now in force, Act X of 1877, declares 
that tlie enactments mentioned fin tlie second schedule in that Act (which 
includes so much of Acts VIII of 1859 and XXIll of 1861 as had not been 
theretofore rejiealed) were thereb>’ reiKialetl, subject to the jiroviso that nothing in 
that section contained should atloct the procedure ]>rior to decree in any suit 
institutefl oi’ any ap}>eal presented hefoic that Cixle came ir^o force. The 
proviso does not go on to exclude in express terms the oiieration of the General 
Clauses Act, hut hy implication it does exclude the oiieration of the 6th section 
<if that .\ct in icsiiect of the procedure after decree in suits or apjieals. While 
tiien it is not denied that proctiedings in execution of decree initiated after the 
existing Ccnle came into oiieration must he governed hy the jirovisions of that 
Code, tile «|uestion remains whether such proceedings initiated before the Act 
came into fqxiration are affected hy that law, so that thereafter tliey must be 
governed hy it, or whether (hey arc not to he prosecuted and brought to a 
conclusion as if tlus law under which they were instituted were still in force. 
By the 6tli section of the General Clauses Act it was enacted that the repeal 
of any Act should not affect, any proeoi'dings conmienced before the retiealing 
Act shall have come into ojairation. 

That tlie provisions of s. 6 of the General Clauses Act (qierate on pro¬ 
ceedings in execution of doci-eti has lieen already held hy the High Court of 
Bombay {Tn the mutter of the petition of Ttatuimi Katunji,!. L. R., 2 Bom. 148), 
and we, agree with the ojiinion exjiressed hy the leanied Chief Justice,- Sir 
MlCHAKIi WUSTROI’P, that the chapter of the Code which deals with execution 
of decree is pvosiiective ajid does not affect proceedings alretuly commenced. 
We may refer to several sections in support of the view. Section 311 emiiowers 
the decree-holder or any iierson wiioso proi)ert.y has been sold under that chapter 
to take objection to the sale on the ground of a material irregularijiy in pub¬ 
lishing or conducting it, hut it makes no reference to sales which have taken place 
under the repealed Code, though the jieriod allowed for such objections under 
that Code might not have expired wlien Act X of 1877 came into operation. 
Section 312 declares oixlers passed under the preceding section final, hut it does 
not refer to similar oixlei-s passed under the repealed Code. Section 283 

declares any imrty affected by an order jiassed under ss. 280. 281, 282 entitled 
to institute a suit to establish bis right to the property in dispute, but it is 
silent as to similar orders passed under the pi-ovisions of the repealed Code. 
Lastly s. 588 declares that an apiieal shall lie from ceiiain onlers “ under this 
Code.” Among the orders sjiecified as appealable are some which would he 
passed after decree, and wdiioh, if passed under the repealed Code, would under 
that Code have been appealable. It is not uni*easonable then to conclude 
that, in abstaining from making provision for cases arising under the 
repealed Code in the instances to w'hioh we have alluded, and in giving pros¬ 
pective effect to the chapter relating to execution of decrees, the Legislatui'e 
had in view the provisions of the General Clauses Act. 

However this may l)e, unless the 6th section of the General Clauses Act is 
excluded by the Code, and, as we shall presently show, it is not in our judgment 
excluded, in respect of proeeediugs in execution, it cannot be disregarded and 
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its*effect. is to leave such proceedings initiated before the rei)ealing Act came 
into force to be dealt with under tlie provisions of the repealed Code. For the 
position that the saving of “ iirooeedings commenced” from the operation of ti 
repealing Act extends also to apiieals from such ju'oceedings we dnd authority' 
in Matinwhand Sricliaml v. Hanmautrav Sliii'bnkas{(j Bom H. C. Rep. A. C. .1., 
160). .\n apjjeal is in fact a stage ol a proceeding, and if, as it might hapijen, 

tlio riglit of ap])oal was taken away by a reiiealing .\ot, and a proceeding there¬ 
tofore ap])ealahie convertefi into a final proceeding, it cannot be doubted that 
the proceetling would he affected by the alteration f>f the law. If in such a 
case it be intended to deprive the parties of tlie right of a])|ieal, the intention to 
exclude the oi)ei’ati()n of s. 6 of the General Clauses Act should a])];ear clearly 
in the rejjealing .\ct. 

For the rtnisons we have stated we arrive at the conclusion tliat ])roceedings 
in execution of decrties instituted inidor Act VI11 of 1859 are to l>e governed by 
the pi*ovisions of that Crale, and that an ap]Mmi should })e entertainefl from all 
orders i)assed in such proceedings wliich under the provisions of that .Act were 
apt)ealable. [672] But it has been suggested that, inasmuch as by s. 647, .Act X 
of 1877, the jH’ocedure in that Act lu'escribed is to 1m? follow’e<l, so far as it can 
l>e made a])})licable in all proceedings other than .suits and api)eals, the jjrovi- 
sions of the last paragraph of s. 3 declaring that nothing in the Act contained 
shall affect the proceilure prior to decree in any suit instituted, etc., a]>ply also 
to proceedings in execution, so that the pi’ocedure in such proceedings (whether 
institute<i before the ))assing of the .Act or not) subsequently to the formal 
ordei" of the Court wherein the result of the proceeding is eittbodied is govei’ne<l 
by the ]irovisions of .Vet X of 1877. 

That proceedings in execution of decree are among the procee<lings other 
than suits or api)eals to which s. 647 applies may he admitted. The Code, 
following the usage in this country, does not treat a])peals as mere stages in 
a suit; and similarly, under .Act VIIJ of 18.09, proceedings in execution of decree 
have in accordance with the same usage l)een treated, not as stages in a suit, 
l>ut as miscellaneouK proceedings. The provisions of the analogous section in 
the fonner law, s. 38, Act XXIll of 1861, were held by this Court applicable 
to proceedings in execution of decree,' on the same ground on which it must bt? 
held that the in'ovisions of s. 647 arc applicable to such proceedings, namely, 
that otherwise no pi-ocetlure is iirovided for such proceeclings. It does not, 
however, follow fi-orn the admission that the provisions of s. 647 are appli¬ 
cable to ju'oceedings in execution of decree, that we must he conii>elled to the 
conclusion that the last paragraph of s. 3 is also applicable to the proceedings, or 
to all the ])roceedings, to which s. 647 ap]>lies. While had such lieen the 
intention of the Legislature, it could have been made toa)ii)ear clearly b> the 
inf i-oduction of a few worrls in s. 3, we find cogent evidence to the contrary in 
th(? prosiMJctive character f)f trhe sections relating to execution of decree to whicli 
we have already tulvertetl. AVe would then rej)l\ that the last paragraph of s. 3 
is not to lieoxtended to procee<lings in execution of <lecree. Should, however, ot»r 
Opinion ot? this point lx? erroneous, it would l>e necessary to consider w'hat are 
the orders passed in execution of decree referred to in s. .586, cl. (y),l and 


* In tlie mnUer of tlif iH-tition of Harahankar Pfir»hnd. T. L. R., 1 All.. 178. Spi; alsc 
tioffti Pnnthnd v. lihnp Sim/li. I. L. R.. 1 .411., 180. 

+[ See. ,'>88 An npi)t!»l Hhall lie from the following orders 
iiudor thin Code and from no other such orders:— 


Order^i appealable. 


(/) oi-dors under Sctction ‘244. as to (juoKtions relating to the execution of deyrech, of the 
-iiime nature with appealable ord(>rs miidi' in the eoui’se of a ntit. 

^ ♦ • * . . 
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whether other orders passed in execution of decree are aijpealablo under the Code 
[673] save such as are referred to in s. 588, cl, (j ); and inasmuch as tliose 
questions are necessarily raised in a number of references which are now before 
the Court arising out of proceedings instituted after the Act came into o])era- 
tion, it will be convenient to disijose of tliem on the reference now’ before us. 
Jly the provisions of the first jiaragraph of s. 588 reswl with cl. (j) ajqxsals are 
allowed from orders under s. 244 as to questions relating to the execution of 
deci’ees of the same nature witli apijealable orders made in the course of a 
suit. The first obsei’vation that arises on this section is that, if, as we have 
held, theiu’ovisions of s. 647 ai)i)ly to proceedings in execution of decree, cl. (j) is 
unnecessary, unless it was intended to i-estrain the larger riglit of appeal than 
would be given by s. 647. Yet unless we imjwrt a limitation which the terms 
do not warrant, the clause declares no more than is imjdied in s. 647, for, 
under s. 647 the procedure prcscrihotl by the .\ct is to he followed in ))roceedingK 
other than suits, and consequently the orders passed in such proceedings w’ould 
l)e open to apjjeal when of the same nature as a])i)ealab]e orders made in the 
course of a suit. It is then argued that tin', teriri " orders ” nuule in the course 
of a suit is to he restricted to orders passed in the course of a suit ])rior to 
decree, and that, inasmuch as the Code distinguishes between appeals fi'om 
orders and .apijeals from decrees, the Court is cf)nKtrained by the declaration 
that an appeal shall lie from those oiders and no otbei’ such orders, to bold that 
no oi’ders passed under s. 244 are open to a])peal save such as are of the same 
nature w'ith api)ealable orders passed in the course of a suit prior to decree. 

On referring to s. 244, it will bo seen that all the (piestions thoreiTi 
mentioned are to be determined by the “ oi’dei' ” of the Coui’t. They emb)*ace 
not only the minor questions which may arise ])rior to determination of a 
pi-oeeeding, but the determination of a ja’oceeding itself, which may l)e a matter 
of the utmost im|K>rtance to the i)arties. ft is scai’cely to be siqqjosed that no 
appeal would be provided from such rndors, while an ai)p<‘al is given from 
intej’locutory orders of comparatively minor importance. 

Again, order’s j)assed after decree as well as oiders jiassed before decree 
may be properly termed orders passed in the course of a suit, and indeed the 
decree itself is in one sense an order, [674] and is so defined in the Code. 
adopting the construction which has been urged, we iiiqMirt a limitation wdiich, 
as we have said, the tenns of the clause do not wai-rant. We ai’e then (;om- 
pelled to the conclusion that the provisions of s. 588 do not embrace all the 
directions on the determination of proceedings which are termed in the Code 
“ orders,” and that, in declaring that an ajqieal should lie from the orders 
therein mentioned and from no other such orders, we must understand orders 
of a similar nature to those siiecilied, and not to all " orders" that might he 
jiassocl under the Code. The exjiression “orders " under s. 244 as to (piestioris 
relating to execution of deci’oo of a similar nature to appealable orders made in 
the course of a suit would lie awkward if it w'ere intended to apply to orders 
determining such (luestions; and again onlers miwle in the course of a suit may 
fairly l>e understood as not embracing the oi’der which is also the decree. 
While then the provisions of cl. 0) allow an appeal from the orders made in 
the course of execution procoQtlings where an ajjpeai is allowed from sijnilar 
onlers passed in the course of a suit, the provisions of s. (>47 declare that the 
procedure prescriljed by the Act shall be followcxl (so far as it is apidicable) in 
^11 proceedings other tlian suits and appeals. It follows that an a])]jeal will lie 
in such proceedings from the order which is analogous to a decree in a suit. 

The definition of the tenn “ decree ” supiKjrts the conclusion at which we 
have airived. ** A ‘decree ’ gieans the formal ordei- of the Court in which the 
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Insult of the decision of tlie suit or othfir jitdicial proceedhtu is embodied.” 
Apply ing * this definition to proceedings in execution of decree, we feel ourselves 
at liberty to hold that the formal oi-der of the Court in which the result of the 
proceeding is embodied is a decree within the meaning of that term in the Code. 
It is therefore apixialable in all cases in which a decree is appealable, and the 
procedure must in sucli oases be governed by the provisions of the chapters 
which relate to api^als from deci’ees. 

It is true that the tlefinition of the term ” decree ” is so large as to embrace 
some of the orders which are apiiealable under s. 588, but we are not on that 
account at liberty to reject it. It is also true, as we have shown, that cl. 0) 
is, on our construction of s. G47, suijcrfiuous, but the clause does not appear in 
any draft of the [678] Code sidnnittol to tlie Council save the last Bill, No. 5, 
and it niay be that the effect of s. 647 escaiied attention. 

We i-eply to this reference that tlje ajiplication is governed by the provi¬ 
sions of the repealed Code, but that, if it be governed by Act X of 1877, an 
api)eal would lie from the oi’der. 

Pearson, J. - The apixjaled order falling within the definition of a deci'ee 
contained in s. ‘2 of .\cl X of 1877, is, in my opinion, apitealable under s. .584 
of that Act. 

The appeal apiiears to 1)6 admissible also under the repealed Act VITT of 
18.59, under the provisions of s. 6 of Act 1 of 1868. 


NOTES. 

[ This subject is dealt with in in the Notes to 3 Cal. (162 in the Law Reports 

Reprints. Sev also 1 All. 745 ; 748; 2 All. 74 ; 91; 13 Cal. 80; 16 Cal. 267 ; 12 Bom. 449.] 

[1 AU.67S] 

APPELLATE CEIMINAL. 


The. mh May, 
Present: 

Mr. .Titsticf. Pearson. 

Em])i‘ess of India 
versus 

Ram Chaud. 


Confession made by one. of several persons Iminq tried jointly for the. 
same offence—Act I of 1H72 (Evidence Act), s. dO—Conviction 
on uncorroljorated confessimt. 

A conviction of a [lorson, who is tieing tried together with other persona for the aamo 
offentic, cannot proceed merely on an uncorroborated statement in the confession of one of 
such other persons (see Kmpreas v. Wuiwani, ante p. 664 and note to that oase). 

This case is not leported in detail, as PEARSON, J., took in it the same 
view a!^ 'L'JRNER, J., in Empress v. Bhasvaui {antep. 664 and note to that case}, 

Cotwiction gnashed. 


[r/. supra 1 All., 669.] 
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[1 AIL STS] 

APPELLATE CIVIL. 


Tlie 3rd Jmte, 1373. 

Pbksent : 

Mb. Justice Peabson, Mb. Justice Spankie, ajnu Mb. Justice 

Oldfield. 


Behari Lai.Deciec-liolder 

versus 

Balik Haul.Judgnieul-dehtor." 


Execution of decree—Act VIII of 1359 (Civil Prwedure Code), as. iilH, 
mti — Limitation—Application to enforce nr keep tn force a decree—Act IX oj 
1371 (Limitation Act), sclt. ii, art. 107. 

On the 3rd March 1875, an application was made iiv a decrco-huldcr to the Court 
executing the decree which did not, as rec|uired by s. ‘21'2 of .\ct, V"11T of 1859, state tlic mode 
in which the assistance of the Court was requiixjd. wlicthcr bv the arrest and imprisonment of 
the judgment>[S7S]debtor or attachment of his property, but pntyed that the ('ourt would, 
under s. 21G of tliat Act, issue a notice to the judgment-debtor to show causit why the decree 
should not be executed against him. Under this application, notice was issued to the judg¬ 
ment-debtor on the 28th March 1875. On the. 27th April 1875, the execution case was struck 
ofi the file on the ground that the decree-holder did not desire further proceedings to be 
taken. IfeM, per PRAKSON and OLDFIELl), JJ.. that, for the pur^ioses of art. 107, sch. ii 
of Act IX of 1871, the application was one to enforce or keep in force the decree I and 
further that limitation should be computed from the date the notice to the jutlgnient-dobtor 
was issued. 

Franks v. Naneh Mat (H. C. It.. N.-\V. I*.. 1875. p. 79) impugned. 

P&r Spankie, J., contra. 

Application for the execution uf u decree for money liy the attacliuient niul 
sale of certain proiierty was made on tlie 9tli December 1872. The attachment 
was made and a sale of the propeHy took place, and a portion of the money 
due under the decree was realised. On the 24th February 1873, tlie execution 
case was struck off the file. On the 3rd Mai'ch 1875, the decree-holdei* again 
made an application relating to the decree. This application contained in a 
tabular form the particulars required by s. 212 of Act YIIl of 1859, with the 
exception of the mode in wliicli the assistance of the Court was required, viz., 
whether by the arrest and impysonment of the judgment-debtors or the attach¬ 
ment of their proi)ei*ty. In the aiiplication the decree-holder jirayed that notices 
might he issued to the jiidgiiient-debtors under s. 216 of the Act. The Court 
matde an order on the 20th March 1875, dii'ecting notices to issue, and notices 

* MiooellaneouH Second Appeal, No. 73 of 1877, from an order of R. Saunders, Esq., 
Judge of Furukliubad, dated the 14th July 1877. reversing an order of Pandit Har Sahai, 
Subordinate Judge, dated the 6th June 1877. 

t See also Cluaider Cooinra- Jtoy v. Hhttgobnitfi I’roaonuu Hoy, 1. L. R.. 3 t'al., 235 
ivud JainnaDasv. halitaram, I.L.R.. 2 Bom., 294; from which eases it appears that the 
‘‘ application" spoken of in art. 107. cl. 4, sch. ii of Act IX of 1871 need not necessarily be 
au ap^ication under s. 212 of Act Vlll of 1869, but includes any application to keep in force 
the decree. Sec also Husain Dukhsh v. Madyr, I. L, R., 1 All., 525. 
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were issued on tlio 28t.li March. On tJie 27th April 1875, the execution case 
was struck off the file on the ground that tJie decree-holder did not desiit) 
further proceedings to be taken. On the 30th /Vpril 1877, the decree-holder 
applied for the execution of tlie decree by tlie arrest and imprisonment of Salik 
Bam, one of the judgment-debtors. The judgment-debtor objected that this 
ai)plication was barred by limitation. The Court of First Instance held that 
tiie application was not bai'red by limitation, as it was made within three yeai’s 
from the 2Hth March 1875, when notices issued to the judgment-debtors. On 
a].)i>ea) by the judgment-[6773debtor the lower Api)ellate Court held that the 
a])])lication was liarred by limitation, on the ground that the ap])lication made 
on the 3rd March 1875, was informal, and consequently did not keep the decree 
in force. The lower Apjjellate Court relied on Franks v. Nuneh Mai (H. C. B., 
N.-W. P., 1875, p. 79) and Misc. S. A., No. 60 of 1876, dated the 14th 
December 1876 (luv next page, note 2). 

The decree-liolder ap))eale(l to tlic High Court, contending tliat the present 
application was williin time, as that made on the 3rd Marcii 1875 was 
sufficient to kwp tlie decree in force. 

Munshi Hanutnan Prasad and Shah Asad AH for the .\]i])ellant. 

Lala liar Kisitan Pas for the Kespondont. 

The following Judgments were delivered by the Court (PkaukoN and 
Si'.VNKlIi, .1,1.):- - 

Pearson, J. The pi'ecedent to wliich the .fudge refers supports his decision, 
liut lam not mxself able to assent altogether to the iniling in the precedent. 
In the first iilace, I doubt w'bether the notice issued by the Court can be 
regarded as goo<l for nothing and a mere nullity, because it was issued on the 
strength of an ap])lieation not strictly in the form and of the nature prescribed 
by s. 212 of Act VI11 of 18.59. Probably the Court should have rejected the 
ap]>lication for tlie issue of a notice and required an ai)plication of the kind 
required in s. 212 sptxiifying tlie particular relief sought, although no relief 
could lie granted until the notice had been issued, an<l the omission might have 
been siqqilied afterwanls. But it did, uixm the apjilication jiresonted to it, 
issue a notice, and art. 167, sch. ii of .Act IX of 1871, allow’s an application to 
be made for the execution of a decree in cases whore a notice under s. 216 of 
the Ctale of Civil Pi'ocedure has been issued within three years from the date 
of issuing such notice. In the next place I conceive that the ajiplication for the 
issue of a notice under s. 216, though not an apjilication on which such a 
notice could jirnperly issue, was still an application to keep in force the decree. 
The Procedure Code, il, is true, provides only for application for the execution 
of decrees tinders. 212, but the limitation law recognises up])lications having for 
their f>bject to keep decrees in force. An application xvhich [678] might be 
iti'egular in reference to s. 212 might still be an application of the other kind, 
and 1 cannot conceive that the decree-holder hud any other object in view in 
making his application of the 3rd March 1875, than to keep the decree in force 
by warning tlie judgment-ilebtor that its enforcement was contemplated. The 
present application is within three years from that date. 1 am therofoi'e 
disposed to uphold the order of the Court of First Instance and to reverse that 
of the low'er Appellate Court. Apiiarently Chuni Lai (the second judgment- 
debtor) has been iiiqiro]>eriy made a respondent to this api)eal, as he was 
not a ]>arty to the jiroceedings in the low'er Apiiellate Court, the subject 
of the a))peal. 


624 



SALIK BAM [ 1878 ] 


I.L.R. 1 All. 679 


Spankiei J. —1 am still of the same opinion as that expressed in 
the decision of tins Court dated the 14th December 1876 to which 1 
was a i)arty. 

The terras of s. 216 of Act VllI of 1859 are precise and clear. “ If an 
interval of more than one year shall liave elapsed between the date of tlie 
decree or the application for its execution, or if the enforcement of the decree l)e 
applied for against the heir or representative of an original party to the suit, the 
Court shall issue notice to the party against wliom execution may be api)lied 
for, etc., etc.” ; but there must be an apidication for execution, alluding to the 
provisions of s. 212. It precedes and does not succeed tlie Court's issue of 
notice under s. 216 to the heir or representative of an original party to the 
suit, and where no application for executioti has been made within three years 
from the date of the decree, 1 do not think that the decj’ee-holder can fall hack 
upon the notice issued under s. 216. If the apjdication under s. 212 were bad, 
it seems to me tliat the Court hswl no power to issue the notice, and under such 
circumstances the mere issue of tlie notice cannot be regarded as giving tbo 
decree holder a fresh ])eriod of limitation. The old jiroceduro [679] applies to 
this case. The ordei' aliirmefl hy my Honourable colleague would, 1 suppose, 
issue. Dut this ap])cal was filed on the 9th November, and, therefore, perhaps 
Act X ot 1877 ajiiilies. If so, I should wish to refer the point of law to 
another Judge. 

The loarneil Judges diti'oring in ojiinion on the point of limitation, the 
appeal was referred to OlJ)KIKLI), J., under the provisions of s. 575 • of Act X 
of 1877. The following Judgment was delivered by 

Oldfield, J. ~1 am of opinion that the execution of the decree is not 
hari'ed by limitation. 


The deci’ee-liolder filed an iipjilication on the Jrd March 1875,accompanied by 
a copy of the decree, asking that, after service of notice on the judgment-debtor, 
stejis might he taken to I'calise the amount of the decree. Most of the particulars 
required by s. 212 were enteretl in the application, but it was silent as to the 
mode in which the assistance of the Court was required, whether by delivery 


* Misc. S. A. No. RO of IST.'i. In this case, decreo-holdfr applied on tlio ‘iSrd Novcmhei- 
187.^, for the exwiition of his decree dated the 'iSth January 187‘2, relying on an application 
dated the '2'2nd January 1H75, as one from which limitation r.in. 'I'his apjdicatioii prayt'd 
tliat notiee nii^ht issue, and stated that application would suliseijiu'iitly he made to the 
tiourt for its assistance in hriiif'in}' the property of the Judgiin'iit-di-btor to Siilc. A notiee was 
issued, hut the dt'crec-holdor took no finlhcr steps and the cxeention-easc was struck olT tin; 
tile. Sl't'AHT, C.J., and Sl’.AN'KIK. J.. held that as no applieation for execution was madi 
within three years fniiii the date of the decree, the deereo-holde'r could not fall hack uiion the 
notice issued under s. '21f> of Act Vlll of 18,59 as briiigiii" his application of the ‘28rd Novemliei- 
187-5. within time. 


t ||8oc. >57,5:—Wlien the up)Hial is heard hy a Bench of two or more Judges, the appeal 
. V 1 ■ shall he decided in aceoiflaueu with theoinnion of sueh Judges 

Decision when appeal is majority (if any) of such Judges, 

heard by two or more r, 

Judges. 

If tlieixs Im’ no such majority which e.oneurs in a judgment varying or reversing the decree 


appealed against, such decree shall Imi alKrmed : 

Provided that if the Bench hearing the apiK'al is composed of two Jiulges belonging to a 
('uurt eonsisting of more than two Judges, and the Judges composing the Bench differ in 
opinion on a point of law, tho apiioal may he referred to one or more of the other Judges of 
the same Court, and shall bo decided inieording to the opinion of the majority (if any) of all 
the Judges who have hoard the appeal, iiu-luding those who first heard it. 

When them is no such majority which concurs in a judgment lary ing oi reversing the 
decree appealed against such decree shall lie confirmed. 

The High Court may from time to time make rules coiisistont with this Code to regulate 
refereuoes under this section.] 
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of property specifioally decreed, the arrest and imprisonment of the judjjment- 
debtor, or attachment of his property or otherwise; but this defect in the applica¬ 
tion will not, I consider, render it of no legal effect for the pxirposes of limitation. 
All that the law of limitation enacts is that the limitation shall run from the dato 
of applying to the Court to enforce or keep in force the decree, and all that would 
seem to be required is that there shall have been an application with the object of 
enforcing or keeping in force the decree. We should strain the language of the 
law by putting any other construction on it. If the application is such as to 
show that it was made with that object, though informal, it will be an 
application within the meaning of the law of limitation, and there can be no 
doubt in this case that the application had the object of enforcing and keeping 
in force the decree. 

But the law of limitation also provides that the time shall run from the 
date of issuing a notice under s. 216 of the Code of Civil Procedure. A notice 
was issued in this case by the Court acting under s. 216 upon the application 
above referred to, and it api^eai'S to me too that the date of the notice will give 
a period from which the limitation will run. The issue of such a notice is 
incumbent on the Court where an application has Ijeen mode under the 
circumstances [ 680 ] stated in s. 216. The issue of the notice is the act of the 
Court apart from any requisition by the decree-holder to issue it, and I think 
it cannot be held that this act of the Court, when purix>rting to lie done under 
the authority of s. 216, is* illegal, and notice issued of no legal effect in 
consequence, merely because the application liletl by the decree-I j older, with 
reference to whicli the Court acted, may have been irregular in form, or 
defective in some of the particulars required by s. 212. The fact that tiie 
Court treated the application as one for enforcing the decree and issued the 
notice uix>n it under s. 216 of Act VIll of 1859 apjxjars to me sufficient. 

I find tliat the rulings of tiiis Court have ijeen confiictiiig on the iK)ints 
raised in this case. While two rulings " have been ix)intod out against the 
view now taken, a later one * is in favour of it. 

The order of the Lower Apiiellate Court is reversed and that of the Court 
of First Instance restored, and tliis apiieal is decreed witii costs. 

ApptkU allowed. 


MOTES 

[IB U. C. BOB in ii caiMi uiuli'r thv C. P. C. 1008. See hInu 25 Cal. 504 ; 10 Bom, 261 ; 
15 All. 84.] 


• Franks v. Ntineh Mul, H. C. R., N.-W. P., 1870, p. 70; Mine. S. A., No. 60 of 1876, 
diittid the 14th December 187G. 

f Misc. 8. A. No. 35 of 1877, dated the 2Gth .Tunc 1877. lu thin euMt the decree-holder 
applied, on the Blst August 1870. in the form recjuired by h. 213 of Act VllI of 1850, except 
that he did not htate what was the assistance he desired from the Court. He stated in his 
application as follows : “ Tiot a notice be issued, and then other applications will bo made.” 

A notice was accordingly issued, but as the decree-holder took no further steps in the matter 
notwithstanding that the Court ctdled on him to do so within three days, Lite execution- 
case was struck off the file. Simihir applications were imule by the decree-holder in March 
1872, and on the 32nd January 1875, under which uotiocs were issued. The first of these was 
struck off the flic because the decroc-boldor failed to comply with the Court’s order to make 
any application he had to make within five days. The semnd was struck off on the decree- 
holder's application. He applied on the Ist Soptemiier 1876 for the execution of the decree, 
by the arrest of the judgment-deb^r, STUAUT, C.J., and PKAR80N,.t.J., held that the decree 
was capablo of execution, observing that "all the applications appear to have been designed to 
keep in force the decree ; the present application was within three years of the last application 
and a fortion within three years of the notice issued thereunder.’’ 
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[1 AH. 680] 

APPELLATE CRIMINAL. 

TJw 10th June, 1H7S. 

Present: 

Mr. .Tustk'E Pearson and Mr. .Tustice Oldfield. 


Emjn-ess of India 

versus 

Karan Sin^h. 


fitimmary trial—Record in appealable case-~.htdqment— Error or defect in 
proceedinys—Act X of 1872 (Criminal Procedure Code), ss. 228, 283. 

K wtiK tried by a Maf;iHtrate in a summary way and convicted. He appealed to the Court 
of SesHion. which quashed his conviction on the ground mereh that the aubstance of the 
evidence on which the conviction was had was not C 681 ] embodied in the Magistrate's 
judgment. Held, that the Court of Session should nut have quashed the conviction merely 
by reason of such defect, but, if it found it inqiossible to disclose of the appeal because of such 
defect, it should have required the ^lagistrate to repair the same by recording a judgment in 
which the substaneo of the evidence should be fully emboditsl, and, if necessary, re-examining 
the witnesses for that purpose, or to have ordered a retrial with that view. 

One Karan Singh was tried in a summary way for the offence of I'eceiving 
stolen projterty, under s. 411 of the Indian Penal Code b> Mr. C. W. Whish, 
.loint-Magistrate of Basti, and convicted. On apiteal by Karan Singh to 
Mr. .1. C. Daniell, Sessions Judge of Gorakhpur, the conviction was set aside by the 
Sessions .fudge on the ground tiuit the Magistrate had failed to comply with 
the provisions of s. 228* of Act X of 1872, and record a judgment embodying the 
substance of the evidence on which the conviction was lnul. The Sessions 
Judge’s judgment was as follows : “ In this case the Subordinate Magistrate 
has disregarded the provisions of s. 228, Criminal Procedui e Code, and lias not 
placed on record a judgment embodying the substance of the evidence on which 
the conviction was had. His judgment contains the points re<]uired by s. 227,t 

*[Bcc. ‘228 :—If ti ^lagintrnte or Bench of Magistrates, acting under section twohundi'ed 
and twenty-two, two hundred and twenty-three, or two hundred 
Record in npiiealable and twenty-four. pasMis a Hcntciicc of more than three months’ 
e.^ses. imprisonment, or of dne exceeding two hundred rupees; or if a 

Bench of Magistrates, acting under .scution two hundred and 
twenty-dve, convicts any person, such Magistrate or Bench of Magistrates .shall, liefoi-e pars¬ 
ing sentence, record a judgment embodying the substance of the evidence on which the 
conviction was had, and also the particulars mentioned in section two hundred and twenty- 
seven. 

Such judgment shall be the only record in cases coming within this section.] 

1C Sec. 2‘iT :—In cases where no appeal lies, the Magistrate or Bench of Magistrates need 
not retsird the evidence of the witnesses nor the reasons for pass- 
Record in cases where ing the judgment, nor draw up a formal charge, but he or they 
them is no appeal. shall enter in a register, to be kept for the purpose, the following 

particulars:— 

(a) The serial number ; 

\h) The date of the eonunission of the offence ; 

(c) The date of the report or complaint; _ 

(d) The name of the complainant; 

fe) The name, parentage and residence, of the accused iierson : 

(f) The offence complained of or proved ; 

(a) The prisoner's^lea; 

(7t) 'Theftudtng, and, in the case of a conviction, a brief statement of the reasons 
therefor; 

(i) The sentence ; and 

(/) The date on which the ^oceedings terminated.] - 
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but omits the additional matter required by the next section. The Subordinate 
Magistrate says that the evidence that defendant sold the bullocks is ‘ thoroughly 
reliable’ and ‘ very resiiectablo eye-witnesses ’ proved the transaction, tliat the 
proof that both the bullocks were stolen is established by ‘ undoubted proof,’ 
but as no detail or description of tlie evidence is given by the Subordinate 
Magistrate as is required by law, and without which this Court can form no 
infie})endent opinion on the character of, or weiglit whicli should be attached 
to, tlie evidence thus eulogised by the Subordinate Magistrate, his proceedings 
cannot but bo hold to Ix) at variance with tlie law and prejudicial to tl)e 
prisonoi’. Tlie sentence appealed against must therefore be quashed, and the 
Apjiellant is orderetl to be released.” 

The Local Government ajipealed to the High Court against this judgment. 

The Junior Government Pleader (Bahti Dwarka Nath Hanarji), for the 
appellant, contended that, as the defect on account of which the Sessions Judge 
had set aside the conviction did not prejudice the accused in his defence, the 
conviction should not have been set [682] aside- s. 283 of .\ct X of 1872. 
The Magistrate has recorded a judgment in acconlance with tlie provisions of 
s. 228 of Act X of 1872. If the Sessions Judge considerefl that the Magis¬ 
trate’s judgment was not in accordance with law, heshoidd have ordered a new 
trial and not have quashed the conviction. 

Balm Dirarka Nath Mukarji for Karan Singh. 

The Judgment of the Court was delivered by 

Pearson, J. —From the judgment of the Magistrate it may he gathered 
that it was stated by moi'e than one of the witnesses for the prosecution, first, 
that the bullocks in (jiiestion hod been stolen ; secondly, that they were brought 
for sale by the ]U'isoner into mauza .\mlea ; and, tliirdly, that he did actually 
sell them for a very good iirico. Nevertheless the Sessions Judge is of o)>inion 
that the substance of the evidence on which the conviction was had is not 
embodied in the judgment, apparently because it does not set forth in detail the 
deposition of each several witness. It is no doubt important that the evidence 
should lie so set forth in the judgment as to enable the Apjiellate Court to 
lierform its functions in ap)ieal.. The prisoner’s light of appeal must not lie 
defeate<l in consequence of an iiniierfect statement of the substance of the evi¬ 
dence. On the other hand, it does not appear necessary to cancel a conviction 
and sentence not otherwise ajiparently exceptionable by reason of siicli a defect. 
The Sessions Judge may have found authority in precedents " for the course 
adopted by him in this case ; but we think that, if he found it impossible to 
dispose of the prisoner’s apiieal because the substance of the evidence for the 
jirosecution was not sufficiently ombotlied in the judgment of the Magistrate, it 
would have l>een lietter to have required that officer to repair the defect in his 
judgment by recording a judgment in which the substance of the evidence 
should be fully embodied, and, if necessary, re-examining the witnesses for that 
purpose, or to have ordered a retrial with that view. We therefore cancel the 
Sessions Judge’s order of the 28th Januai'y last, and direct him to dispose of 
the apiieal afresh in ailvertence to the foregoing remarks. 

Appml alUari'd, 


* The only reported case touching the matter seems to he,Qtteen v. Kheraj Mullah, 11 I* 
L. R. B.3, which ih apparently oppoHud to the one under report. 
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[883] APPELLATE CIVIL. 

The nth June, 1H78. 

Present: 

Mr. Justice Tcrnkr, Opficiatino Chief Justice, and 
Mr. Jcstk'e Pearson. 


Mathura Das.Plaintiff 

versus 

Babu Lai.Defornlant.' 


AchnoivUdgment in inspect of a AeM --Limitation—Art fX of 1H71 

{Lhnitation Act), s. :!l). 

It's a^unt, under the orders of If, wrote a letter to S' containing an acknowledgment in 
i-.>-lx*(5t of a debt. This letter was headed as follows :—“ Written by Ji to S'.” The conelnding 
lK»'tlon of the letter was written by H in his own handwriting. 

Jli’hl that, under these circunistances, there was sullicient evidence that the heading of 
the letter was written by an agent duly autlu^rized. 

Uftd also, looking at the heading of the 1 “tter, that th i lett'a' w.is '' signed ” by H within 
lhi‘ meaning of s. 20 of Act IX of 1871. 

'I’nis was a suit for money payable for money lent by the ])laintiff to the 
defendant. With reference to certain items of bis claim, the plaintiff i-elied on 
a certain letter, dated the IHth December 1H74, as containing an acknowledg¬ 
ment in respect of sucli items taking them out of tlie oiiovation of tlie limitation 
law. "J'be defendant contended that the letter did not contain any acknowledg¬ 
ment in respect of a debt, and that it was not signed by him within the 
meaning of s. 20, Act IX of 1871. Tlie Court of First Ins’ nice held that the 
letter did not contain any such acknowledgment, ami that it \eas not signed by 
the defendant within the meaning of that section, and dismissed the plaintiff’s 
claim in respect of such items. • 

The plaintiff appealed to the High Court, impugning the decision of the 
Court of Fir.st Instance on the question of limitation. The letter on which the 
jilaintiff relied and the material facts of the case are set forth in the judgment 
of the High Court. 

Mr. Conkm and Pandit J-iishambar Xnih foi- the .Vjipellant. 

The Junior Government Pleader (Bahu Dtrarka Nath 7>an irji), Lala Lalta 
Prasad and Shah Asad Alt for the Respondent. 

The Jnd^msilt of the Court was delivered by 

TurnePt OfT^. C.J. —The plaintiff, appellS.nt, carries on the business of a 
banker in the Lashkar of Gwalior, and the defendant, [684] resjiondent, is a 
resident of Allahabad who for some years accepted contracts in the Ijashkar. 
In the course of his business the respondent had monetary dealings with the 
appellant, and in respect of those dealings the apiiollant asserts that a sum of 
Rs. 14,812-8-3 is due to him for principal and interest, and to recover this sum 
he has instituted tlie present proceedings. It is admitted that several of the 

•First Appeal, No. 1*27 of 1877, from a deoreo of U:ii ^Takhan Lai, Subordinate Judge of 
Allahabad, dated the 27th SoptoinJ^r 1877. 
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items of the claim are barred by limitation, unless the appellant can establish 
that, by an acknowledgment of the debt or payment of interest, a new period 
of limitation accrued. In proof of an acknowledgment, the appellant relies on 
a letter he received from the respondent, bearing date Manager Sudi, 10th 
Sam bat 1931, corresponding with the 18th December 1874, and which is in the 
following terms:— 

“ Written by B.'vbu Lai to Shah Benarsi Das, Camp Gwalior, dated Mannar Sudi 10th 
Sara bat 19,31. 

‘ ‘ After tendering my complhnents, I bog to say that your letter came and 1 know the 
contents thereof. I received my account in which you have struck a balaiioe ot Bs. 17,679-2-0 
of the Chandauri coin. You have written me to debit and credit the same, and I have known 
it. The account is correct, hut it has not boon running for the last two or three ytnrs, and 
my papers are at Lashkar. Now-a-days a marriage is to bo celebrated in my house. I shall 
send for the paixirs from Lashkar in Phagun, and, after examining them, I shall make pucka 
debit and credit entries in my accounts, and shall write you to do the same ; then I shall 
make arrangement for tho payment of the money. If I fail to procure the money till Phagun, 
then, according to our agreement at Cawnpore, I shall give you some property yielding a 
monthly rent of Rs. 150. You will deduct your interest at 7f annas per cent., and the 
bahincc you may credit in my account. In our account of customs and tank there appears 
some difference in interest, Ac. The letter written by me is with you. You should send the 
same to me. I shall examine the accounts according to the terras agreed upon by us. W« 
shall give credit for any mistake on either side. You have not charged interest on tho item 
relating to the tank, but 1 shall charge it. I had drawn a hundi for Rs. 6,000 on you, for 
which you have got a ntkka written by me and Babu Sahib. You should send the same to 
me—all right, Matisgar Sudi, 10th Sarabat 19.31. If there be auy mistake, credit shall be 
given or taken.” 

It appears that Bhikhari Das, gomashta of the appellant, accompanied 
by Gaj Mai, came to Allahabad to obtain from the respondent the payment 
of the amount then due to the ap{iellant, which was shown by an account then 
delivered to tlie respondent to [683] amount to Rs. 17,679-2-0. The respondent 
stated tliat he was unable at once to satisfy the demand, but undertook to pay 
it within two or three months, and that if he failed to do so he would give 
security. For the satisfaction of the appellant it was arranged that the 
respondent should send him a letter expressing the terms he had offered, and a 
draft was prepared by Bliikhari Das of which the respondent did not approve, 
and he then dictated to Bhikhari Das the draft which was subsequently faired 
out by his own gomashta and is the letter dated Mansgar Sudi, 10th Sambat 
1931, to which we have referred. The respondent has admitted, in his deposi¬ 
tion taken on tlie 19th July 1877, that this letter was written by his directions, 
and it is proved that the concluding words “ all right, Ac.,” to the end of the 
letter, are in his handwriting. Th^effect of this letter is to admit the existence 
of a debt due by the sender to the person addressed. While admitting that the 
account rendered is on the face of it correct, the sender of the letter reserves to 
himself the right of testing the a#BOunt by his own' books before finally allowing 
it to he correct, and he then promises to pay what may be due at a time stated, 
and in the event of default to give security for the debt. 

It cannot be doubted that, if this letter has been “ signed ” by the 
respondent or his agent duly authorised in that behalf, it constitutes a sufficient 
acknowledgment to satisfy the Limitation Act. 

It is not the practice of Hindu bankers to sign their letter at the foot. 
Their letters are ordinarily headed, as is the letter on which the respondent 
relies, with an intimation of the person to whom the letter is addressed and of 

* 


680 



■sfc- 

KABAM ALI V. HALIHA &0. [1878] 1 All. 686 

the person by whom it is sent. The admission of the respondent that the letter 
was written by his gomashta by his orders, and the circumstance that he added 
a paragraph at the conclusion, is sufficient evidence that the heading was written 
by an agent duly authorised. There remains the question—Is this heading a 
signature within the meaning of the Limitation Act ? The Act does not require 
that the signature should be at the foot or in any particular part of the docu¬ 
ment, and in our judgment, whenever the maker of an instrument or his agent 
acting with authority introduces the name of the maker with a view to 
authenticate the instrument as the in8tru-[686]ihent of the maker, such an 
introduction of the name is a sufficient signature. We do not mean to say that 
every introduction of the name of the maker into an instrument is a signature. 
As expressed in an English decision on the Statute of Frauds, the introduction 
of the name must amount to an acknowledgment by the party that it is his 
instrument, and if the name does not give such authenticity to the instrument, 
it does not amount to what the Statute requires, Addison on Contracts, 7tli 
ed., 159. In the heading of such a letter as that which is before us, it is clear 
the name of the sender is introduced to authenticate the letter, or, in other 
words, to assure the person to whom it is addressed that the letter is sent by 
the person named. We consequently find that the letter is " signed ” by the 
sender within the meaning of the Limitation Act, and that it constitutes a 
sufficient acknowledgment of the debt to satisfy that Act. Tlie claim is there¬ 
fore in no particular barred by limitation. (Tiie learned Judge then proceeded 
to determine the appeal on its merits.) 

Appeal allowed: 


MOTES. 

iSee also 10 Bom. 71; 18 Bom. 586 ; 6 Cal. 340; 15 Wad. 380.] 


[1 All. 686] 

APPELLATE CIVIL. 

The 2ith June, l(i78. 

Present• 

Mr. Justice Turner, Officiating Chief Justice, and 
Mr. Justice Pearson. 

Karam Ali.Decree-holder 

versus * 

Halima and others.Judgment-debtoi's. ' 


Execution of decree—Transfer of decree ^ operation of law—Act 
XXVII of 1860-~Certificate to collect debts—Act VIII 
of 1859 (Civil Procedure Code), s. 208. 

To onablo the heir of a deceased person to apply, under s. 208 of Act VIII of 1860, for 
the execution of a decree held by such person, a certificate under Act XXVll of 1860 is no 
indispensable. 

• Miscellaneous Second Appeal, No. 12 of 1878, from an order of II. Lushiiigton, Esq.. 
Judge of A U a ba^nA, dated the 19th Dooomber 1877, affirming au order of Babu Mritunjoy 
Mukerji, Munsif of Allahabad, date^ the 13th August 1877. 
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Karam .\lt, tho son of Mir Ali, deceased, applied for the execution of a decree 
for money which had been held by his father. Tlie Court of First Instance 
rejected the application for the reason that Karam Ali had not obtained a 
certificate under Act XXVII of 1860 in resiject of his deceased father’s debts. 
On apijoal by Karam Ali, the lower Appellate Court aflirmed tho order of the 
Court of First Instance. 

[687] Karam Ali appealed to the High Court. 

Mir Akhin Husain, foe tlie Appellant, contended that Karam Ali was 
entitled to apply for execution of the decree, being admittedly tho son of original 
decree-holder, deceased. He relied on Ikram HosseAn v. Kirtee Chunder (3 W. 
R. Misc. 9), and Gopal Shujh Deh v. Go2hiI Chunder Chukerlmtty (7 W. R. 393); 
and Kalee Churn Sinyh v. Jia^n Surum Singh (11 W. R. 204). 

Dabu Ham Das for tho Respondent. 

Tire Court delivered the following 

Judgment :—The Munsif ap])ears to think that obtaining a certificate is 
indispensable to tlie comix)tency of an heir to a])])ly for execution under s. 208 
of .Vet VIII of 1H.')9. This is erroneous. A person wlio has not obtained a 
certificate may apply under that section. It will of course be oiien to tho 
Court, in tlie exorcise of the discretion vested in it, if there is any doubt that 
the iierson ap])lying for execution is entitled by inheritance to tho rights 
decreed, to refuse the ap]3lication until a certificate has been obtaineil. I Tlie 
•Munsif a])j)earin« to consider himself pi*ecluded from exercising his discretion, 
w'e must set aside his order and tho order of the Judge, and remit the case to 
tlie Munsif that the discretion may bo exercised. Ruch party w'ill boar his 
own costs of tile proceedings in the Judge’s Court and in this Court. 

Cause remanded. 


[1 All. 687] 

APPELLATE CIVIL. 


The 27th June, lH/b. 

Present: 

Mr. Justice Turner, Officiating Chief Justice and Mr. Justice 

Pearson. 


Haidri Bai.Plaintifl' 

■ versus 

The East Indian Railmy Company.Defendant." 


Act X of 1877 (Civil Procedure Code), s. 549--Procedure in appeal from 

Decree~Se.curity for costs. 

Wlicru the Appclhitr; Court dcniaiidH from an appellant security for conts, the Court may 
extend the time witliiii which it orders such security to bo furnished, but if no application is 
made for such extension of time and siich security is nut furnished within tho time ordered, 
it is imperative on the Court to reject the apixial. 

• First ApisKil, No. 4.*) of 1878, from a decree of Hai Makhaii, Lnl, Subordinate Judge of 
Allahabad, dated the '21^1 Deceinlier 1877. 

i Where important riuostions arise, such us the legitimacy or illogitimimy of the hoir, 
the Court executing the decree ought not to decide them —see Abidunissa Khatoon v. Ammm- 
nism Khatoon, I.L.R., 2 Cal., 834. 
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[ 688 ] This was an ajjpeal to the High Court from an original decree in 
whicli tlie Court had, under s. 549* of Act X of 1877, demanded certain seciu-ity 
from the a])pellant for tlio costs of tiie api)eal, on the ground that the appellant 
was residing out of British India and was not ijossessed of any sufficient 
immoveable proi)erty within British India. The appellant failed to furnish 
such security within tlie time fixed by the Court. 

Mr. mil for tlie Bespondents, defendants in the suit, applied for the rejec¬ 
tion of the appeal, contending that, under s. 649* of Act X of 1877, it must be 
rejected. 

The Junior Government Pleader (Bahu Dwnrka Nath Banarji) for the 
A])i)ellant, contended that the Court had discretion to extend the time fixed by 
it for the deposit of security. 

The Judgment of t’ e Court was delivered by 

Turner, Offg. C.J .—Security not having boon filed within the time ordered 
by the Court, the law is imi>erntive that the Court shall reject the appeal. 

If an application for an extension of time had been made before the expiry 
of the time within which it was ordored the deposit should be made, the Court 
might have extended the time ; it cannot do so afterwards. 

The apixiul is rejected with costs. 

Appeal rejected. 


NOTES. 

[I. ENLARGEMENT OF TIME-STATUTORY PROVISION— 

The Civil I’roecdure Cixle, l‘J08, sec. 148, expressly confers on Courts power to enlarge 
time. 

[II. CASE LAW— 

This (yiso was fullowed in the early eases of 11 Mad.. 190 ; 11 Cal., 710; but it was 
OVePFUled in the I’rivy Council in (1889) 17 Cal., 51‘JI P. C. ; .see (1891) 10 Eoin,, 903; 21 
Horn., 570. Hood grounds will have to bo shown for not furui.shiug the security in time, (1889) 
17 CiU. 1; 510.] 


• [Sec. r>19 :—the ApjK'llate Court may. at its discretion, either 
Appellate; Court may re- before the rosiumdont is enlled upon to appear and answer or 
(juirc appellant to give afterwards on the application of t1u> resjumdent, demand from the 
aeourity for costs. appellant stHJurit> for the costs of the apical, or of the original 

suit, or of both. 


Provided that the. Court shall denuind such .security in all 
When ap])c]lant resides eases in which tin; appellant is ri'siding out of British India, and 
out of British India. is not poss<'ssed of anv sufticieut immoveahle j)r()pi'rty within 

Hriti,sli Indisi indojiHaidcut of the propi-rU (if a;iy) to which the 
appeal relates. 

If such security bo not furnished with in sueh time as the Court orders, the Court shall 
reject the appeal.] 
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PRIVY COUNCIL. 


The 5th, 6th and 8th March and 13th April, 1878. 

Present: 

Sir James W. Colville, Sir Barnes Peacock, Sir Montague E. Smith 

AND Sir Robert P. Collier. 


Sheo Singh Rai.Defendant 

versus 

Dakho and Murari Lai.Plaintiffs. 


On appeal from the High Court of Judicature for the North-Western 

Provinces, Allahabad. 


Usage of Jains—Estate of sonless loidoio—Her power to adopt—Position 
of adopted son—Rights of tvidoio during son's minority—Declaratory decree 
when to he given—Obstruction to title—Nuncupative will — 

Special leave to appeal. 

On the evidence given in this case, Md that, according to the usage prevailing in Delhi 
and other towns in the Nortli-Westem Provinces, among [689] the sect of the Jains known 
as Sara^)gi Agarwalas, a sonless widow takes an absolute interest in the self-acquired property 
of her husband ; has a right to adopt without permission from her husband or consent of his 
kinsmen ; and may adopt a daughter’s son, who, on the adoption, takes the place of a son 
begotten. 

Qutpre whether on such an adoption the widow is entitled to retain possession of the 
estate either as proprietor or as manager of her adopted son. 

A declaratory decree ought not to be made unless there is shown to be a right to some 
consequential relief, which, if asked for, might have been given by the Court, or unless a 
declaration of right is required as a step to relief in some other Court. Kattama Natchiar 
V. Dorasimga Tevar, 15 B. L. B., 83 ; 8.C., L. R., 2 lud., Ap. 169, approved. 

A right to come to the Court to have a document or act which obstructs the title or 
enjoyment of property cancelled or sot aside, or for an injunction against such obstruction, 
would be sufiicient to sustain a declaratory decree. 

Semble .—^Wherc a defendant sets up a nuncupative will as entitling him to property in 
respect of which the plaintiff asks for a declaration of his right, a right to have suoh will 
declared null and void arises in ca-ses where property legally passes by a will of that nature, 
since a claim under such a will is not a bare assertion of title, but the sotting up of a 
specific act by which title to property may be conferred, 

A defendant obtained special leave to appeal to Her Majesty in Council on the ground 
that the case involved questions of law' of great importance to the Jain sect, of which ho was 
a member. On the appeal coming on for bearing, he contended that the suit should have 
been dismissed by the Courts below as a claim for a declaration of right in respect of which 
no consequential relief was sought or could be given. Held that, considering the special 
grounds on which the defendant had obtained leave to appeal, the somewhat te chni c al 
character of the defence he now put forward, and the general circumstances of the case, he 
ought not to bo allowed to insist on this objection. 
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The facts out of which this appeal arisOs are as follows :— 

Isbq Lai, a .Tain of the sect known as Saraogi Agarwalas, died in 1867, 
without male issue, leaving self-acquired moveable property. After his death, 
his widow, Dakho, purchased from the Government, with funds forming part 
of her husband’s estate, the absolute interest in certain lands which he liad 
held from Government under a grant for his life. After the purchase her name 
was entered on the register as proprietor. On a settlement of these lands in 
1871, the Settlement Officer required Dakho to declare who was to succeed her 
in the property, when she requested that the name of Murari Lai, the son of 
her daughter, should be entered in the toajibiilarz as her adopted son and 
successor. To this Sheo Singh Rai, surviving brother of Ishq Lai, objected 
that Dakho, not [690] having obtained her husband’s permission to adopt, 
cpuld not make a valid adoption without the consent of ther husband’s relatives, 
which had not been given. In consequence of this objection, the parties were 
referred by the Settlement Officer, under an order dated the IStli July 1871, to 
the Civil Court for a settlement of the questions in dispute between them. 

On the 28th September 1871, tlie present suit was brought by Dakho, as 
sole plaintiff, against tiie present appellant, Sheo Singh Bai, as defendant. In 
her plaint she asked to be “ maintained in possession as hitherto by establish¬ 
ment of her exclusive right of inheritance to her husband’s estate, ” and to have 
the adoption by her of Murari Lai upheld, and his right “ permanently to 
succeed her after her death ” declared in opposition to the objection raised 
the defendant before the Settlement Officer ; and also for a declaration that the 
defendant had no right of inheritance as against the plaintiff according to the 
tenets of the Jain religion. 

Sheo Singh Rai, by his written statement, objected that the suit would 
not lie, as Murari Lai was not a party, and the object of the suit was to establish 
his future right; and that, the plaintiff herself had no cause of action. As 
to the validity of the adoption, he contended that, iuloptions among the Jains 
being govern^ by the ordinary Hindu law, a widow could not adopt any one 
unless with the iwrmission of her husband or the consent of his kinsmen, and 
in no case could she adopt the son of her daughter. The fifth paragraph of the 
defendant’s written statement was in these words ; ‘‘ The plaintiff, as heiress 

of her husband, ijossesses only a limited interest. Her right is not permanent, 
and she has no jiower to alienate the property. The defendant, the brother of 
the deceased, is, under the Shastras, as well as a verbal declaration of Ishq 
Lai, the owner and possessor of his whole estate. The plaintiff only possesses 
a portion of the property by way of maintenance for her life. She will hold 
it as long as she lives, and then the defendant will he entitled to it as a 
reversioner.” 

The case was heard by the Subordinate Judge of Meerut, by whom the 
following issues were recorded :—(i) Has the plaintiff disclosed sufficient cause 
of action to enable her to seek relief in the Civil Court ? (ii) Is the plaintiff 
legally competent to sue in her [691] own right after she has divested herself 
of the right of inheritance derived from her husband, and having invested it in 
an adopted son ? (iii) By what Shastras or text-book are Jains governed ? 
(iv) Did Ishq Lai, by a verbal declaration, constitute the defendant (his brother) 
his heir-at-law, leaving only a life interest in his estate to his widow ? (v) If 
not by usage and custom of the Jain sect, did the widow legally succeed to her 
husband’s estate in absolute and exclusive right, and is she competent to adopt 
a son in her own right ? 
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Witnesses were examined for the plaintiff who gave evidence that the* 
Saraogi sect of Jains were not governed by the Hindu Law, and that, according 
to their usages, a widow had fiill power of alienation over her husband’s estate, 
and could adopt without his authority or the consent of Ids kinsmen, and that 
a daughter’s son might be validly adopted. On the other hand, witnesses were 
called by the defendant who deposed to a directly opposite effect. 

On the 31st May 1872, the Subordinate Judge dismissed the suit on the 
defence raised on the second issue, holding that, according to her own case, the 
plaintiff had put herself out of Couit by adopting a son, and so divesting 
herself of any riglit in respect of which she could ask for a declaratory decree. 

On appeal to the High Court this decision was, on the 27th March 1873, 
set aside, and the suit remanded to be heard on the merits, with directions that 
Murari Lai should lie made a i)aity, and for taking further evidence as to tho 
law of tlie Jains bearing on the questions in dispute. With regard to the 
plaintiff’s right to maintain the suit, tlie High Court held as follows ;— 

“ Assuming the widow’s right after an adoption to be qualified and limited, 
we consider that siic would ho entitled to maintain such a suit as that out of 
which this apiieal arises. She is entitled, her riglit being disimtod, to require 
tho Court to determine whether she takes by Jain law an absolute interest in 
the property of her husband. Slie is entitled, lier right being disputed, to have 
a declaration of her right to make an adoption, and of the validity of the 
adoption made in tlie exercise of that right. The Court, if it bo satisfied tliat 
an adoption has boon duly made, would of course declare the effect of such an 
adoption, on tlie widow’s estate. The [692] enjoyment of the interest which 
she alleges she possesses in the estate of her deceased husband having been 
threatened by tho negation of her rights by the defendant, it appears to us that 
she has a cause of action which entitles her to maintain this suit.” 

No appeal was made from this judgment, and the suit was subsequently 
dealt with on remand by the Subordinate Judge, who added the infant Murari 
Lai as a plaintiff' in the suit, and issued interrogatories to tho district officers of 
Delhi, Muttra, Henares, and -Teyporc, with the I'eiiucst that they would obtain 
an exposition of Jain law and customs on the questions in issue from members 
of tho Jain community. In reply to those interrogatories answers were 
received to the same effect as the evidence given by the witnesses foj' the 
plaintiff at tho original hearing. In accordance with these answers the 
Subordinate Judge, on the 22nd December 1873, held that the plaintiff was 
entitled to be maintained in tho lands in question on tlie ground of her exclusive 
and absolute right thereto as heir to her husband, and to liavo a declaration of 
the validity of the adoption made by her, and of tho right of her adopted son 
to succeed to the estate. The .Judge also held that a nuncujiative will by tlie 
deceased in favour of his brother would not be valid against the widow, but he 
observed that this last point was immaterial, there being no evidence of such 
a will having been made. 

The defendant, in apixialing to the High Court, objected that the answers 
to the interrogatories issued by the Judge had not been given on solemn 
affirmation, and should not have been a<lmitted as evidence. The High Court 
admitted the objection and issued fresh commissions to the Commissioner of 
Delhi, the Judge of Benares, and the Collector of Muttra, which were returned 
duly executed. On the evidence thus obtained the High Court, on the 27th 
November 1874, affirmed the decree passetl on remand by the Suliordinate 
Judge. The judgment of the High Court will bo found printed at length at 
page 382 of the sixth volume of the North-Western Provinces High Court 
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Reports. With reference to tlie allej^eci nuncupative will, the High Court 
obaerved : 

“ Tiiat a parol hecjuest is invalid against the widow, when made for secular 
puriKises, is generally admitted by all tlie witnesses [698] whose evidence wo 
have been considering, though two witnesses allow that small gifts may l)e so 
made, and that such a bequest, when duly proved, is valid if made for religious 
pur]K)ses, so that it bear a moderate propoi’tion to the means of the husband. 
We need not, however, determine the Jain law on this point in this suit, as the 
apitellant has faile»l to prove that any such bequest was miule.” 

The defendant, lieing dissatisfied with this decision, applied to the High 
Court for leave to appeal to Hei' Majesty in Council on the ground that the law 
of the Jains in no resiiect differed from the ordinary Hindu Law, and that the 
High Court had lieen wrong, on the evidence before it, iri holding tlie contrary. 
On the 7th May 1875, the High Court granted a certificate that the case was 
a fit one for ajqieal, but the api>ellant having faile<l to make a deposit within 
six weeks as required under s. 2 of Act VI of 1874, the Court, on the 1st July 
1875, declined to lulmit the api)eal. .\gainst this order the defendant 
subsequently ap])eale<l to the I’rivy Council, and on the aith March 187(), on a 
representation that the case involved questions of gi’eat importance to the .lain 
comn.unity, obtained K]>ecia1 leave to appeal. 

Mr. Jlo/yHC and Mr. IF. .1./trt/fccs for the .\pppllant.—Tlie case of Dakho 
as stated in her plaint disclosed no cause of action. Two things were asked for 
in tho plaint: first, a declaration of the plaintifl ’s right to be maintained in 
ixjssession as heiress of her husband ; second, that the adoption hy her of her 
daughter’s son should he u])held as a valid adoption to her husband and herself. 
Hut the widow's right to present jKissession and to enjoy for her life the lands 
in suit was not really dis])iited hy the defendant. The tlefendant luul never 
sought to disturb her jKissession. The suggestion of an oral will having been 
made by Ishq Lai in the defendant’s favour seemed to have been an after¬ 
thought of the defendant's jileader when drawing up the wi-itten statement of 
defence. It was a mistake to set up on the part tif the defendant an absolute 
title as heir. The defendant had not jmt forward any such claim before the 
settlement officep. noi had he sought to establish it by evidence in the jiroceod- 
ings in the jiresent suit. It was apjiarent that the tlefendant had never 
seriously relietl on his heirship under an oral will. The remoiistranee which 
the defendant [<N] had made against the irregular entry of Murari Lai's name 
in the settleinent-paiiers as the widow’s adojitod son and successoj- could not 
afftml her a cause of action. She had no locus sUmth to maintain a suit foi* 
the declaration of the future and contingent rights of Murari Lai. The objec¬ 
tion to such a suit was not remtived hy making Murari Lai himself a plaintiff. 
The rule as to declaratory actions was that, when no i-elief could be given, there 
should be no declaration of abstract right. The cases of Sreonarain Mitlor v. 
Srcainutty Kiithcn Stmidery JhisHcc (11 H. L. II. 171), Xihmny fiinnh v. 

Kalee Churn JlliHttncharjco (14 B. L. 11. 382; S.i'., L. II., 2 Ind. .\p. 83), and 
Kattama Nntchiar v, Dornsinyo Tevor (15 B. L. II. 83; s.t'., L. II. 2 Iml. .\p. 
160), established that the Courts ought, not to make declaratory decrees, where 
no right had been shown to cfinsequential mlief, arising on the facts allego<l and 
disclosed in the case. The defendant's right of ajqieal on the ground tliat the 
suit could not be maintained was not lost through his not having ajijiealed when 
the High Court, on the 27th March 1873, remanded the case for trial on the 
merits, since that was an interlocutory order to which it was comjietent to 
object on the final ajipeal. Forbes v. Atneernnnvisso Jieyttm (10 Moore’s I. 
340, at p. 359); Shah Mnkhn\i Lnl v. Sre-e Kishm Sivyh (12 Moore’s I. .\. 14^4). 
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[Tlieii’ Lonlsliips inlimated that, before entering on the question as to 
Jain law and custom raised in tlie case, tiiey desire to hear the respondents’ 
counsel on the question, whether the suit ought not to have been dismissed, as 
one in which conse{iuential relief could not be given.] 

Mr. ('oirir, Q. C., and Mr. Herlicrt Cotcell, for the Respondents.—The High 
Com-t had acttvl rightly under the jwovisions of s. 15'' of Act "VIII of 1859. The 
test in such cases is whether relief might not be given on what appeal's in the 
suit— Smhil AH Khan v. Khajch AMul (iinincu (11 B. L. R. 203, at p. 227). 
The acts of tiie defendant amounted to a liostilo invasion of the plaintiff’s rights 
affording ground for an action. The defendant disputotl a present right either 
of the widow, or of iior sulopted son, liy lodging what was practically a caveat 
gravely affecting tlieir right of alienation. [Sir Bahnes PEACOCK. —Is the 
defendant’s act more distinctly hostile than the [695] acts alleged in the 
Rajah of Pachete's case ? (Xihnoiieu Shiah v. Kalee Churn Jihuttacharjee, 
14 B. L. R. 382). There is more here tlian a mere assertion. On the defendant's 
objection, tlie Settlement Officei’ refuses to make out a jiaiier in which the widow' 
was entitled to have tier rights recorded, and instead makes an entry requiring 
legal steps to be taken to clear the matter. It therefore became necessary 
foi- the w'idow to come forward. Moreover, the defendant had set up a 
nuncupative wdll, wdiich he alleged had been made in his favour hy Ishq 
Lai. He luwl persisted in that pretension, making it a ground for his apiieal 
to the High Court that tlie Suboi'dinate Judge had incorrectly held that 
there was no evidence of sucii a will. The attempt to set up such a will w'as a 
sufficient f*roiind for a declaratory decree. In the case of Kattama Natchiar 
(15 B. L. R. 83 ; s.c., L. R., 2 Ind. .\p. 169), tlie acts alleged were inoiierative 
to effect title, but here it was otherw’ise. Tlie defendant had obtained sjiecial 
leave to bring tliis ap])eal on the ground tliat questions of law of the greatest 
interest and importance to the Jain community were raised by it. When the 
case comes on for hearing, he takes an objection on a ixiint not raised in his 
petition for special leave to appeal, on which, if he succeeds, those impor¬ 
tant que.stions which he desired should be considerefl will be altogether cut out 
from consideration. Leave to appeal having been accorded on special grounds, 
the appeal should have proceeded on these grounds. The obsei'vations of the 
Privy Council in the case of Tiam Subuk Hose v. Kaminee Koomareo Dossee 
(14 B. L. R. 394 ; s.c. L. R., 2 Iiul. .\]). 71), were applicable to his case. 

Mr. Itoyue, in reply, contended that the expression “ lodging a mum< ” 
did not coj-rectly describe the defendant’s jiroceerlings. The effect of the 
‘ caveat' was not in any w’ay to disturb the widow’s previous possession. She 
retained the same possession as before. Her claim to have Murari Lai’s name 
inserted in tlie irajihulnrs waS clearly ultra- vires. The Settlement Officer’s 
duty was to make an entry of existing rights, not of future rights. An entry of 
the latter kind would tend more than anything else to cloud title. The plain¬ 
tiff" could not have sued for a declaration in re8]ieot of the alleged oral will, 
since the assertion of its existence was first mode in the defendant’s w'ritten 
statement. 

[696] Sir MoNTAfiUE Smith intimated that their Lordships w'ould reserve 
their decision on the point w'hich had been argued until they had heard the 
whole case. 


* [Ucc. 16 ;—No suit sltall be open to objoction on the ground that a merely declaratory 
decree or order is sought thereby, and it shall bo lawful for the 
I}ee)Hmtor\' suit. (.'ivil Courts to make binding declarations of right, without 

granting consequential rclief.J 
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Mr. Doyiie, for the Appellant, admitted that, on the evidence before it, the 
Hifjh Court was justified in holding that, acoording to Jain usage, the widow of 
a sonless Jain has power to adopt a son to Jierself and to her Imsband, such 
son on his afloption standing in the position of a son begotten, without autno- 
rity from her husband and without the consent of his kinsnion, and that it is 
legal for her to adopt a daughter’s son. On that evidence, assuming the widow 
to have taken an absolute estate on Jier husbantl’s death, she hoeanie divested 
of tluit estate by the adoption, and had no longer any interest entitling hoi- to a 
dochiration. The Subordinate Judge was riglit when, in Ins original judgment, 
ho dismissed the suit on this ground. Tlie decision of the Judge on the j'emand 
that the widow was entitled to he maintained in iM)ssession as proprietor was 
wrong on the evidence, and the High Court did not mend the matter by substi¬ 
tuting the alternative declaration that she was entitled to letain us proprietoi', 
or as manager on behalf of her adojaed son. Sucli a tlecision was had from 
uncertainty. The declaration really sought in the ])laint was a declai’ation of 
tlic future rights of Murari Lai, whereas on the evidence it appeared tliat 
Murari Lai’s rights iiad vested. A declaration in the terms of tlie plaint would 
he prejudicial to him. 

Mr. Maikcs followed on the same side. 

Mr. CoK'ie, Q. C., for the Bespondents. - Tliore had been sonie discruj)ancy 
in tlie evidence given as to tlie riglits of the lemale plaintifi'. One set of 
witnesses affirm that she has a life interest; another that the plaintiff Murari 
Lai has a present immediate right. Tlie Court does not consider it necessary 
to pronounce which evidence is correct. It finds alternative!>. Tliis is all 
that is needed for the present suit. The defendant objects to the interest of 
both plaintiffs. The Court decides in favour of the plaintiffs us against the 
defendant, but does not think it iiropei’ to decide as between the plaintiffs. 

Mr. Dnijne replied. 

[697] Their Lordships took time to consider their Judgment, which was 
delivered by 

Sip Montague E. Smith. —Tliis is an appeal IVom a judgment of the High 
Court of the North-West Provinces, which substantially affirmed a decree of 
the Subordinate Judge of Meerut. Tlie suit was originally brought by the 
respondent Dakho, the sonless widow of Ishq Lai, in her own name; Murari 
Lai, lier daughter's son, wdioni she had adopted, being afterwards added as co¬ 
plaintiff. The defendant (tlie appellant) was a younger hi-other of Ishq Lai. 
The family w'ere Saraogi Agarwalas, one of the divisions of the sect of Jains, 
whose laws and customs with regard to a widow’s estate and her power of 
adoption differ, as the respondents allege, from the ordiiuirj' law' by which 
Hindus are governed. This diffei'onco gives rise to the princiii.d questions to ho 
decided in the present suit. Ishq Lai died in 1807. He loft considerable 
proiierty, including Government notes, to the value of upwai'ds of five lakhs of 
ruiiees. The widow’ took out the certificate of administration of his ttstate, 
and obtained ixissession of it. It is admitted that the adoption by the 
Musamniat of her grandson w’as made without any aulliority expressly dei'ived 
from her deceased husband, a.nd without the consent of his kindred an adoption, 
therefore, which on that ground, as well us by reason of the relationshii) of 
the parties, would lie invalid by ordinary Hindu law. 'I’he iimiiediate occasion 
of the suit arose in the following manner : —IsIhi Lai, w'lio had been an army 
contractor, iweived from the Government as a rew ard for services rendered 
during the mutin> a grant for his life of the /amitulari of maiiza Nahali, in 
Pargana Bagpat, an estate to which Government had acquired title by forfeiture. 
After his death the Goveriinu»iit offered to sell the niau/a to his widow, an(l<eho 
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purchased it at the price of Hs. 6,206. It has been assumed tliat the purcliase- 
money was paid out of the proceeds of her deceased Imshand’s estate. It 
api^ears that, whilst iiiakin^j up the wajihuUtrz (a document called by the 
Subordinate Judj^e “ tlie village adniinistration-pai)er the Settlement Officer 
called ui)on the witiow to name her successor to the mauza, with a view to 
enter the name in this paper, and that in answer to this requisition she requested 
that the name of Murari Lai sliould he recorded as her adopted son and successor. 
Tlie ap])ellant objected C698] to this being done, and the Settlement Officer 
thereupon ordered the following special entry to be miwle in tlie wajibulars : 

“ Piira. ix.—Itogai'diiig special tribes and customs of adoption, second nuirriago, or 
succ<!saion. 

" Musaiiiiiiat Dakho desired thal Murari l.al, her daiiglU'Cr's son. whom she udopt<xI. 
should succeed her after her death. But Sheo Singh Kai. the younger brother of her huKliand, 
on hearing this, objected that it is illegal that an adoption should take phuio without the 
]X'rmissiou of the husband's near relations. The Settlement Ofiieer therefore passed tlie 
following order on the ].5th July 1871 ;— ‘ The parties may get this {loiiit decid«»d by the Civil 
Court, and all points of this {xirugraph shall be decided bv ord(>r of the ('ivil Court.’ ” 

Both the Courts in India have stated that the Settlement Officer in calling 
upon the Musamniat to name lier successor, acted in excess of his powei*s. It 
has not he«*i shown what is the iirecisc object of th«' iroji/mlarz, nor what are 
the regidations or orders under which it is made. Tlie reference to “ Paragraph 
ix.—Regarding special tiibes and customs of adoptions, second marriage, or 
succession,” seems to indicate that, when these siiecial customs are found to 
exist, it is desired that they should he recorded for the information of the 
Settlement authoiities. The Settlement Officer directed that the order he had 
made for the above entry slundd he communicated to the Musamniat by the 
Tahsildar, and that she should be advised to have the question of adoption settled 
by the Civil Court. The present suit was thereupon brought; and, in con¬ 
sequence of an olijectiun wliich has lieen taken to its maintenance, as lieing 
a declaratory suit only, it will he necessary to advert to the ])roceedings in it. 

The plaint (the widow lieing sole plaintiH) asserts in a general and some¬ 
what informal manner her claim to he maintained in iiossession, “ hy estahlisli- 
ment of plaintiff's exclusive right of inheritance to the estate of her husband, 
comiiosod of the inau/.a alaivo descrilied, and to ujihold the adoption of Murari 
Ijal, plaintiff’s daughter's son, as well as his right iiermunently to succeed her 
after lior death, hy voiding the defendant’s jjretonsions, under the usages and 
customs of the Saraogi religion. ’ It then alleges that the defendant, during the 
{irogressof the late settlement raised the objection that the widow cannot, unless 
w'ith the consent [699] of the relations of the family, make an luloption, and 
that the plaintiff was referred to the Court hy the Settlement devjartment. 

The defendant, in his w'j'itten statement, after objecting to the suit on the 
grounds that the adopted son was not made a party to it, that the entry in the 
wajilmUirz did not give a cause of action, and that the suit was unnecessary 
and premature, stated in his defence on the merits as follows :— 

“ (lii) The law of inheritance upxilicahic to the Jains is nothing different from the 
Shaslras. They arc all subject to the common Hindu taw. Theroforc, both according to law 
and eiD^tom. tho adoption of a daughter's son is invalid ; moreover, the custom of adoption is 
not uuiversalh recognised among tho jicople of this sect. 

" (iv) .4mong the Jains, a widow is not competent herself to adopt a son unless with tho 
permission of her husimnd or the consent of the near heirs. 

“ fv) The plaintiff, asheiress of her husband, xiosseKses only a limited interest. Her right 
is not ]iennancnt, and she has no power to alienate tho property. The defendant, the brother 
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of the dccciisod, is, under the Shastnis as well as a verbal doclaratioii of Ishq Lai, the owner 
and possessor of thti whole of his estate. The plaintiff only possesses a portion of the ])ruiK!rty 
by way of maintenanee for her life. She will hold it as long as she lives, and the}i the 
defendant will bo entitled to it as reversioner.'’ 

a 

Evidence having been taken resijectitig the customs and tenets of the 
Saraogi Agarwala Jains, tlie Subordinate Judge, without siiecially deciding upon 
these customs, dismissed the suit on the ground tliat the plaintiff', by adopting 
a son wlio, upon adoption, would become, if bis adoption were valid, heir to bis 
father, “ had raised a barrier ” to her own claim of absolute right. Upon apijeal 
to the High Court, the Judges were of opinion that the Subordinate .fudge had 
not sufficiently inquired into and ascertained the s])ecial customs of the Jains, 
and that he was wrong in dismissing the suit. Tlie Court, therefore, remandotl 
the suit under section 351 of tl>e Civil Procedure Code, an<I directed that an 
oi)))ortunity should be given for jnaking the adoj)ted son a ])avty to the suit. 

The following passage of the judgment contains the view of the Court with 
I'egard to the nature and scope of the inquiry to ho made by the Subordinate 
J edge: — 

Wo are invited by the ploftdcrs of tlif imrtics ill Ibis Court to give directions to the 
tiourt IhsIow on the questions of Jaiu law which arc raised in this suit. 

[700] The Jains have iio written law of inheritance. Their law on the sulqect can be 
ascertained only by investigating the customs which prevail among them ; ancf for thi‘ ascer¬ 
tainment of those customs we think the Court ladow would exercise a wise discretion if it 
Issued commissions for the examination of the leading mcmbe.rs of the Jain cominniiity in the 
places in which they are said to be numerous atid respectable, ru'., Delhi, iMuttra, and 
Benares. The questions to be addressed to these gentlemen would be the following ;— 

“ ‘ What interest does the widow take under Jam law in the moveable and nmnoveable 
jiroperty of her deceased husband, and does lier interest differ in nispect of the self- 
aequired pnqKjrtv and the ancestral property of her husband'/ Is a widow under Jain 
law entithxl to adopt a son without having received authority from her husband, 
and without the consent of her husband’s brother? May a widow adopt the sou of her 
daughter ? By the adoption of a son. docs the adopted son succeed as the heir of the widow 
or us the heir of her deceased huslaxud ? Has the adoption of a sou by a widow any effect, 
and (if any) what effect in limiting the interest which she takes in hei husband’s estate ? 
.\nd if the Subordinate Judge considers that the verbal gift which the rnspundmit alleges is 
established by pr<H»f. he might further inquire whether such a gift is valid as against tin- 
widow ? ’ ” 

l)|)(ii) fcho suit hoing thus reiiiandod, Mumn Lai, tin; adopte<l son, was madu 
a co-plaintifl', the Musammat being apjiointoil his guardian, 

Conimissioucrs to take evidonue as to the customs oftiiu Saraogi .Agarwala 
Jains were then issued to Dolhi, Joypore, Muttra, and Ben.u‘os, and several 
loiulitig momberij of tltat division of the Jain community were examined under 
them at each of those places. The Subordinate Judge has thus summarised 
their evidence. 

“ With the excujitioii of one- from Delhi, the others unanimously declnio that in the 
abseace of any sou. a Jain widow succeeds to the estate of her husband moveable aud immove¬ 
able, in the absolute right (ii) That she can deal with it at pleasure and without restriction, 
(iii) That she can adopt her daughter’s son, without requiring any couseut or authority from 
hur deceased husband or relative, of such deceased : and that such adopted son would succeed 
to her deceased liushaiid's estate in the sam’ manner as her own begotten son would have doin' 
with a slight restriction, (iv) That a nuncupative will by her husband would not bo valid 
against her ; but this last point does nut at all Imar on the case, seeing that there is noevidenc 
as to any aueh will having boon pronounced.” 
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[701] Tlie Subordinate Judge tlion made a decree in favour of the plaintiff 
in the following terms:— 

“ That the pliiintilT is entitled to a decree tu be maintained in jMsscssiuii of the /.tinin- 
duri proixjrtv in question, on the ground of her exclusive aUd absolute right thereto us heir of 
her husband, and for a declaration of the validity of the adoption made by her, and of the. 
right of her adopted gnindson by hor daughter, thei'c being nothing to prevent his succession 
to the estate." 

The defendant again api)ealod to the High Court, one of hiis grounde of 
appeal being that tiio witnesses, except at Jcypore, had not been examined on 
oath. .Another ground was, “ That tlie finding of tlie Subordinate Judge as to 
there being no evidence regarding the nuncupative will by the deceased husband 
of the idaintiff in favour of the aiqHjllant was incorrect.” 

On this apijcal coming on to l>c lieard, the Judges of the Higli Court lield 
that the evidence objected to liad been iiregulaiiy taken, and being of opinion 
that it would not be proper to decide the important questions of Jain law 
involved in the case upon the evidence of tlie Jeyporc witnesses alone, tlioy deter¬ 
mined, before finally disposing of the appeal, to issue fresh commissions from 
their own Court to Dellii, Muttra, and Benares. Those commissions were 
accoi'dingly issued, and under them the original and new witnesses were examin¬ 
ed, whose teOTimony was given at greater length than that on the first occasion. 
Upon the return of tliess commissions, the cause was finally hoard by the High 
Court, and the judgment now under appeal pronounced. It contains the follow¬ 
ing general account of the history and religious tenets of tlie Jains :— 

"The parties arc Stiraogi Agurwalas. otic of the uuiiicrous siil>-divisious of the sect of 
Jains. What little is known of thi‘ liiNtory of that sect is to be found collected in tlic learned 
judgment of the Chief Justice of iiuinbay in BiMijrniulas Tt’jmal v. llajmnl (10 Bom. If.C. R. 
241). For upwards of eleven or twelve centuries they have seceded from the creed of the 
Vedas, and their religious tenets have more affinity with the proc;epts of the Buddhists than 
with those of the Brahmins. Thciy recognist! the caste system of the Brahminical Hindus, 
and in such eercmoiilcs as they retain goncrtilly avail thcm.sclvcs of the assist<iiice of a 
Brahmin. 

‘‘Th<>y differ particuliirl> from the KrahifkinicaJ Hindus in llieir conduct towards the 
dead, omitting all obsequies afierthc eorp.scis burnt or Imried. They also regard the birth 
of a son as having no effect on the future state of his progenitor, and, eonso(j[ueutly, adoption 
is a merely temporal arraiigement and has no spiritual object.” 

[702] The Judges then proceed to an elaborate review of tbe decisions in 
India in which the laws and customs of the Jains have boon uotisidored. It 
appears to have been contended before tbeni, to use the words of the Court, 
“ that tbe applicability to Jains of tlic laws of the Brubiiiitiical Hindus, or what 
is generally termed Hindu law, had been established by so many rulings that 
the Court was hound to ajiply it to this case ” ; and, further, that no unifoi-m 
and consistent body of customs and usages existed among tbe Jains which 
would enable tbe Court to affirm that the general law was niodifietl by them. 
It certainly apjjears tliat, in most of the decisions refeired to by the Judges, tbe 
Courts bad held that there was no sufficient proof of tbe existence of sj^ecial 
customs among tbe Jains to displace or modify the general law, thougli in others, 
where sufficient proof of special customs appeared, effect had been given to 
them. Their review of these previous decisions led the Judges to tbe conclusion 
that tiiey were not opposed to tlie view that the Jains might be governed, as 
to some matters, by special laws and usages, and tiiat, where these were 
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satisfactorily proved, effect ought to be given to them. The leai'ned counsel 
for tlie api^llant wlio argued the case at their Lordsliijis’ Bar felt himself 
unable to dispute the correctness of this conclusion. 

Tt would certainly have been remarkable, if it had apjjeared that in India, 
where, under the system of laws administered by the British Government, a 
largej toleration is, as a rule, allowed to usages and customs differing from the 
ordinary law, whether Hindu or Muhammadan, the Courts had denied to the 
large and wealthy communities existing among the Jains, the privilege of 
being governed by their owm peculiar laws and customs, when those laws and 
customs wore, by sufficient evidence, capable of being ascertained and defined, 
and were not open to objection on grounds of public ])olicy or otherwise. 

It no doubt appears from the judgment of the High Court of Bombay 
delivei'ed by Westbopp Chief Justice, in Tihaf/vcnuhiH TejinnJ v. llajnuil (10 Bom. 
H. C. R. 241) that the .ludges of that Court were not satisfied that in the 
Pre.sidoncy of Bombay usages liad been established to exist among the Jains at 
variance with ordinary Hindu law. “ Hitherto,” they say, “ so far as we can 
discover, none but [703] ordinary Hindu law has been over administered either 
in this island, or in this Presidency, to persons of the -Taina sect.” This view 
was expressed by the Judges after considering and commenting j^pon several 
extracts from liistorical and text WTiters. They also remark upon the impolicy of 
introducing departures from the general law. Their Lordships, however, do 
not understand the Judges to say that customs having such an effect may not 
lawfully be given effect to, if established by sufficient evidence. On the 
contrary, their judgment contains this passage: 

" But when amongst Hilulns ( and .Jams are Hindu dissi'iitors ) koiuo custom different 
from the normal Hindu law of the country in which the projjortv is located and the parties 
I’Chidcnt is alleged to exist, the burden of proving the antiqniU and invariability of the custom 
is placed on the party averring its existeneo.” 

Reference was also marie to tlie observations of this Board resjtecting the 
pj-oof I'equired to establish customs in the case of Itfitiialalrshnu Amwal v. 
Sivanathn Prruinal Setkuraynr'il^ Moore’s T. .A. iilO, see at p. .* 580 ). 

The facts in the case before the High Court of Bombay were that, after 
the deatli of both husband and wife, tlie brothers of the deceased husband, wdth 
the consent of the “ Pauch ” (‘ Punch,' the senior memhers of the community 
acting as arbitrators) chose a nephew of the luishand to be his son by adoption. 
The evidence given in supjiort of sucli a custom of luloption was slight, and the 
Court held that it w'as not sufficiently proved. It is said in the judgment, “ not 
a single ynti, or pandit or jiriest, or other expert, either in the lore of the .lainas 
or of the Brahmans, has been called to prove the alleged custom.” Undoubtedly 
such a custom being, as the .ludges point out, opjiosed to the spirit of the Hindu 
law' of adoption, w'ould require strong evidence for its sujiiiort, and such evidence 
apiiears to have been w'holly wanting in that case. 

In the present case their Lordships consider that the Judges of the High 
Court were right in thinking that, their decision sliould be governed by the 
evidence taken in this suit. This evidence, particularly that taken at Delhi, is 
entitled to great weight, having regard both to the status of tlie w’itnesses, and 
to the consistent manner in which they describe the custom. It is stated in 
the judgment below that “ Dellii is the chief seat of the Jains in the north-west 
of India, and is the adjoining district to that in which the iiroiierty is situated. 
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The manner in which the witnesses were [7M] called together to be examined." 
and their position in the Jain community, are thus described in the judgment: 

“ The Commissioner reports that, on I'eceipt of the Court’s commission, ho called upon 
the Deputy Commissioner to furnish him with a list of the names of the principal members 
of the .Tain eommunity residing in Delhi ; that out of l!2r» persons whose names were so 
furnished, he selectwl ‘2fi 2 >crs(>iis. whom he summoned to attend his Court, and that out of 
the 26. hecKtimined six. of whom two. Zora Mul and Cyan Chand, weie elders of the council 
of the M‘ct at Delhi appointed t<» determine all questions of religious and .social imiXJrttmce 
arising in the s«jt, while the other four persons selected were all of a rank that entitle*! them 
to admission to the Licutenant-Oovernor’s Darbiir. Of these also, one Baldeo Singh, dei)osed 
ho was a nicmher of the (Council l>eforc-mention«id. Furthermore, the ('ommissioner. at the 
instance of the appellant, took the evidence of two others i.ut of the 26 {lersons summoned. 
As all the witnesses so selected by the Commissioner must be presumed to have been irapt*rlial, 
and as either party was at liberty by the terms of the commission to pnxluce any witnesses ho 
desired should l )0 oxainined, and the appellant availed himself of this privilege only so far as4o 
examine two of the witnesses summoned by the Comniissioner. it is hardly going too far to say 
that no Ix’tter parol evidence could be obtaintsl than was taken under the Delhi Cummissinn.” 

Tlieir rjordshi])S arc relieved front an examination of this evidence in detail,' 
since the learned counsel for the Aiqtellant felt constrained to admit that the 
conclusions drawn from it by the Court were in the main correct. These 
findings arc thus statetl in the judgment, and their Lordships entirely concur in 
titem ; 

“ Contrasting this evidence with that given by the independent witnesses examined iind«'r 
the st'veral commissions and having regard to the position which several of the Delhi witnes.s**s 
hold as expounders of the law of the sect, it cannot be doubted that the w’cight of evidence 
greatly preponderates in favour of the respon(hints. It appears to us that, so far as usage in 
this country ordinarily admits of proof, it has been establishiid that a soilless widow of a 
Saraogi .\garwala takes by the custom of tbe sect a very much larger dominion over the estate 
of her husband than is conceded l)y Hindu law to the widows of orthodox Hindus; that she 
takes an absolutii interest at least in the sclf-ac(piired property of her husband (and as wo 
have said, it is not necessary for us to go further in this suit, for the property in suit was 
purchased by the widow out of self-acquired property of her huslinnd ; that she enjoys the rights 
of adoption without the ixirmissiun of her husband or the consent of his heirs : that a daughter’s 
SOM may be adopted, and on adoption takes the place of a begotten sou. It also apix'ars 
[708] prni(>d by the more reliable evidence that on adoption the estate tak(>n by the widow 
passes to the son as proprietor, she retaining a right to the guardianship of the adopted son 
and the management of the propertv during his minority, and also a right to n.-ceivc during 
her life maintenanee proportionate to the extent of tlie property and the social position of 
the family.” 

The Court atlcls : 

” We do not. however, desire to lie understood as niling this jKiint in this suit for the 
widow, and the adopUxl son has not bes'ii separately represented at the lair, and we have not 
had the Ixmefit of such assistance from the lair on this isiiut as on the other issues, there lieiug 
at jireseiit no contest between the widow and her adopted son as to their resyiective rights. 
We shall affirm the dtxiroe of the Subordinate Judge declaring the validity of the adoption and 
the right of the adopted son to succeed to the estate in suit as a begotten son, but wi> shall 
vary' the decree of th(> SnlKirdinate Judge so far as it declares the widow entitled to lie main¬ 
tained in possession as proprietor, by inserting the alternative, or as manager on behalf of 
her adopted son.” 

Their Lordships will advert liereafter to tbe form of the decree. They 
will now proceed to consider the objections raised to tbe suit, on the ground 
that it is merely declaratory, and can lead to no relief. It is scarcely necessary 
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to say that their Lordships desire to atlliere to the opinion declared in several 
decisions of this Board tliat s. 15 " of tlie Indian Act VIll of 1869, relatin^' to 
declaratory decrees, ought to receive the same construction as s. 50 of the 
English Act, 15 and 16, Vic., c. 86 , which is similarly worded, has received from 
the English Courts, in the last of these decisions tlie Englisii and Indian caises 
on the subject were reviewed, and it was laid down that a declaratory decree 
ought not to be made unless there is a right to some consequential relief whicJi, 
if iisked for, might have been given by the Court, oi- unless in certain caises a 
declaration of right is J’equired ais a step to a-elief in soane other Coin-t— 
Kattama Natchiar v. Dorasiiiqa Tcvor (15 B. Ij. U., HU ; s.c., L. R., 2 Jnd. 
Ap. 169). 

The question whether a right to some consequential relief exists iiaust 
therefore arise in aill suits in whicla a declaration of title is sought. It is 
enough for the present pur])ose to observe that a right to come to the Coiii't to 
halve a documetat oi- act which obstructs the title oi- enjoynaent of jaa’operty 
caincelled or set aside, or for an injunction aigainst saicb obsta-aictions, would be 
sufficient to sustaiin ai declaratory deca'ee. 

[706] It wais contoaaded on behailf of the resiaondents tiaat the inteawention 
of the aippellant in the pa-oceedings of the Settleaaaeaat Ofhcer, and his objection 
to the entry in the irajihulni z of the naime of Muraa i Iv.il as the aidopted son of 
the Musauanaat, on the gi'ourad that the auloption wais illegal, was an act of 
obstruction against which they were oiatitlod to relief; atad if it had laeen shown 
that the entry thus olajected to laaid beeai necessai'\ to the settleraaent of the 
maiUTia, or the comjaletion of the title, oi' the l ight to present laossession, the 
contention might hawe been well founded. But this hais not been shown. It 
would seem that the niaiiza haul been ali’eady gi'anted by the (Tovei'nment to 
the Musanimat, and she had been recoi’ded as propi’ietor. The object of the 
paviaer apt^ears to be, ais already stated, to recoixl peculiai' customs aind rights foi- 
the informaition of the Settlement Officer ; and axlthough the Deputy Collector 
aisked for information as to the Musainmat's successor, and upon the aippellant's 
objection to the entry of the adoption, jthiced his objection upon the wajihnlurz 
and I’efeired the pairties to a Civil Coui’t, theii’ Loixlships would have felt gi’oat 
difficulty to say the least, if it had been necessary to give a decision upon this 
point, in coming to the conclusion that these ]ji’occedings wei’e such an 
obstruction to the title or right of possession as would sustain the deci'ee. 

Another ground on which it was alleged the jalaintilfs w’ore entitled lo 
I’clief was that the apiaellaut had put foiavaa'd a nunciqaative will of his deceased 
brother, by which he was made the pi’ojarietor of the eslaite, anil tluit the 
plaintiffs were entitled, if they had asked foi- it, to a deci-ee annulling that 
will. It would not probably be disputed that, if a fictitious will in writing be 
set up, the heir, ui>on a pi'oper case being made, might claim to have the 
document cancelled, and their fjordships are not prei)ai'ed to say that, in cases 
where jiroiierty may legally ))ass by an oi-al will, an analogous right to have it 
declated null may not exist. .A claim un<ier such a will is not a bare asseition 
of title, but the setting up of a sj>ecifi(! act by which title to j>roi)orty may 
be conferred. The reasons, too, for giving such i-elief in the case of xviltten 
W'ills would seem to apjdy to nuncupative wills, and one of them, the 
probable deaths of witnesses, w'ith even greater force to the latter than 
the former. It was, however, contended on behalf of the a])pellant that 
[707] relief against this will was not one of the objects of the original suit, 

•£ 3 . r. snjna, 1 All. 694. J • 
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which was confined to the intervention of the appellant in the settlement 
proceedings. Undoubtedly the plaint refers only to this intervention, and the 
assertion of this will api)ears for tlie first time in the defendant’s answer. But 
it will bo found, on reference to the proceedings, that the claim was persisted in 
after Murari Lai hiul been added as a co-plaintifif, and, indeed, to the end of the 
suit. One issue framed at the first hearing of the cause was, whether the verbal 
will had l>een in fact made, and one of the questions put to the witness 
examined iqxm the customs of the Jains was, whether a verbalgift is valid against 
the widow. The commissions in which this question appeared were issued after 
the first remand to the Sulmrdinate Judge, and after Murari Lai had been made 
a co-plaintiff. In his judgment given after the return of these commissions, the 
Subordinate Judge expressly finds on tliis issue that a nuncupative will by the 
deceased husband would not be valid as against the widow ; and although he 
adds that there was no evidence that such will had been " pronounced,” the 
defendant, in one of his grounds of ap])eal to the Higli Court, complains that 
tliis finding is not correct, and the Higli Court deals w’ith the question of this 
will in its final judgment. The contention then on tlie part of the apiiellant 
that his })utting forward of this will ought not to he regarded, is reduced to the 
objection tliat it was not introtluced into the original plaint. It is, however, 
(piestionahle whether, when Murari Lai was imule a jilaintilf, the suit ought not 
to he considered for this purpose as a new suit, and whether the appellant, 
having before that time put forward the claim in question and iiersisted in it to 
the end, relief might not, if asked for, have been granted against it. It would 
not be noces.sary that the suit sliould have been in fact remodelled when 
Murari Lalliecame ])laintiff’ so as to ask for tins ix;lief, it is sufficient if it might 
have lieen so remodellefl, and relief obtained. 

Their [jordships, however, do not think it necessary to give a definite 
judgment on this question, liecause tliey are of opinion tiiat, under the 
circumstances in whicli this apiieal to Her Majesty comes on to be heaixl, the 
apiiellant ought to he jirecluded from insisting on his objection to the decree on 
the ground of its being declaratory only. 


[708] In liis iietition to the Higli Court for leave to appeal to Her Majesty, 
the apiiellant made no reference in the grounds of apiieal to this objection to the 
decree. The leai’e granted by the High Court having become abortive, in con- 
se<]uence of the dei>osit for costs not having been made in due time, application 
to this Board for special leave to ap]x»al was made. In the petition for this 
leave, again, no reference was made to this objection, liut the application was 
based on the ground that important questions affecting a large community were 
involvetl in the decision sought to he apiiealed from. This jietition, after fully 
stating the conclusions of the High Court upon the evidence relating to Jain 
customs, contains the following passage: ” The petitioner now humbly submits 

that the suit is one concerning properties of large value, and involving questions 
of great im]>ortance to the sect of the Jain community, to which the petitioner 
belongs.” Their Lordships having, on this ground, advised Her Majesty to 
grant special leave to apiieal, they are invited, when the ap})eal comes on to be 
heard, not to examine or consider the important questions thus indicated, but 
to reverse the judgment on a ground which altogether excludes their discussion. 
Their Lordships do not by any means intend to lay down, as a rule, that no 
questions can be raised at the hearing which are not indicated in the petition 
for special leave to appeal: hut, in the present case, considering the whole 
couvse of the proceedings in the Court below, to which they have fully adverted. 
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the importance of the questions ufion which the api>eUaut obtained si)ecial leave 
to appeal, and the somewhat technical character of the objections raised to the 
maintenance of the suit, they think the appellant ought not, at this stage, to bo 
allowed to insist that, by reason of these objections, the decree appealed from 
should be reversed. 

Exception has been taken to that part of the decree of the High Court 
which varied the decree of the Subordinate Judge declaring that tlie widow was 
entitled to be maintained in iK>Bsession as proprietor, l>y su1>stituting the declara¬ 
tion that the widow is entitled to retain possession of the estate, either as 
proprietor, or as manager thereof on behalf of her adopted son, Murari Lai. The 
substituted declaration, being in the alternative, is no doubt in one sense 
uncertain, but it is indeijendent of the othei’ declarations which decide 
the right of the parties as between the plaintiffs on the one [709] 
side, and the defendant on the other, and rei)el the defendant’s pretentions. 
The Court, indeed, could not proixjrly make a binding declaration as between 
the adoptive mother and the adopted son, both being plaintiffs. It is 
no doubt on this account that the decree, wliilst it declares the rights of the 
w'idow to present possession as against the defendant, is framed in a form which 
avoids prejudice to the rights of the plaintiffs inter se. 

In the result their Loi'dshi])s will humbly recommend Her Majesty to 
affirm the decree of the Higii Court with costs. 


NOTES. 

[1. APPLICABILITY OF HINDU LAW TO JAINS 

111 tho absoncc of proof of usage or custom, t1i(> goiioral lliiulii is uppliciililo ;— 
(J878) 4 Cal. 744 P. C. ; (189-2) IG Mad., 182 ; (1880) -S .411., SS : (1907) 29 All., -I9.i: (1909) 11 
Bom., L. R., 797. 

It has liecn applied to Sikhs also ;—(1908) 81 Cal.. 11 P. C. ; (1908) II. 84. 

Custom or usage where Hhowii, overrides the general law :—(1894) 19 Bum.. 428. 

II. ADOPTION AMONG JAINS- 

The.geiuiral Hindu Law was applied in (1880)8 .411.. 5& wliere the p.irtios is on-of a 
dideront sect; also in (1892) IG Mad.. 182. In (1899) 27 Cal.. 879 this case was followed ; 
(19C8) 30 All., 197 ; (1894) 16 All.. 879 ; (1886) 8 All.. 819 (a ease of second adoption). 

III. DECLARATORY DECREE ~ 

Sec also (1904) 7 O. C. 187. 

lY. TECHNICAL OBJECTIONS— 

St-e alao (188C) 8 All., 865.] 
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APPELLATE CIVIL. 

The 2Mh April, lS7b. 

PllESENT : 

Sju KoBhUT Stl’aht, Kt., Chief Justice, and Mu. Justice Pkabson. 

Debi Singii.Defendant 

ccrsHs 

Bhoi) Siiif*!! and otliei's.Plaintitt's. '' 


l*ir-cni.fttiuit -Pleader's /(H's—Acl XX nf lliOd, s. 117. 

//<■/(/, ill .1 Miit for pi'c-c'inption, is'hcro it was foiiiid by tlio Court that thi‘ actual price of 
tlu: property- was less than the price stated in the deed of sale and the t'ourt f^avo the plaintitT 
a decrei' with costs, that the amount p.iyable b\ the defendant in respect of the fees of the 
pl-iintifT's pleader ought to be calculated, not on a valuation of the in-oportx which was found 
tube false, or on the amount on which the Courl-feeon the plaint was paid, but on the real 
value of the property as found by the Court. 

This was a suit to enforce the plaintifTs' ri^tht of i>i‘e-ein]ilion in reKjieet of certain 
shares in certain villages. The suit, whicli was founded on sfiecial agreement, 
was valued, for tlu* purposes of tlu; Court Fees .Vet, at Bs. 1,.‘170-5-0. For the 
fiurjioses of jurisdict ion it was valueil at Rs. 0,000, the amount entered in the deed 
of sale as the jirice of tlie property. This price the ijlaintitfs alleged was not 
the actual price of the ])ro])erty. The Court of First Instance found that the 
actual price of tlie [iropcrly was Rs. 2,-300, and gave tlio plaintitfs a decree 
with costs. 

Tlie defendant aiipealed to the IJigli Court, contending, among other things, 
that the fees of the plaintiffs' pleader ought not to be calculated on the value 
of the ])roperty as stated in the deed of sale. 

[710] Munshi Haiimnan Prasatl a*id Babu Oprukash CImmlar for the 
.VplKjUant. 

I’andit Xaiid Lai for the Hosiiondents. 

The following Judgments were delivered by the Court- 

PeaPSOn, J., after disfiosing of the other pleas in appeal, continued ;—The 
jdcader’s fee clearly should not Iw reckoned upon a valuation of the properties 
which is found to lie false. Whether it should l>e calculated on Bs. 2,300. the 
real value as found in the decision, or Bs. 1,370-5-0, the amount on wiiich the 
Court-fee on the plaint was paid, may Ixi a question. The latest opinion seems 
to he in favour of the former mode of calculation, which should therefore he 
adopted in substitution for that wdiicli has been adopted in the Court below. 
With this slight modification, I would affirm the lower Court’s decree and 
dismiss the appeal with costs. 

First Appeal, No. 10 of 1878, from u decree of Uabtf-Kashi Nath Biswas, Subordinate 
Judge of Meerut, dated the 8th November 1877. 
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Stuart, C.Ji —1 entirely approve of the view taken of this case hy my 
colleague, Mr. Justice Peakson, and I quite agi‘ee with him as to the princiide on 
which the pleader’s fee should be calculated. The appeal is dismissed with 
costs.'* 

- Appeal dismissed. 

[1 All. 710] 

FULL BENCH. 


The >l4th April, 


Pbesent: 

Siu Rcjeeut Sti'aht, Kt., Chief Justice, 


Me. Justice Pearson, 


Me. Justice Tuenee ani> Me. Justice Seankie. 


A. L. Seale.Defendant 

versus 

Brown.Plain tiff.' 

Will -bheculor, power of—Act X of iHdo (Stuuessuni Act), s. WU—MorUjeoje — 

Power of sale. 

Ci’rliiiii iKsrsous, beingc.xocutorsof the will of an Eiiglisljinan (lomiciltd in linlia, such will 
ha\ing been made after the Indian Succession Act eanio into operation, and charging the 
testator’s estate with the payment of his debts, ha^ ing as such executors borrowed certa in moneys 
from a bank wherewith to discharge debts incurred In them in the -uhninistration of the estjitc of 
[711] the testator, ga\e. as such exccutom to such bank a bond for the' payment of such moneys 
<111 a certain date. Hy a second instrument, bearing the same date as the bond, the_\ murtgagud 
as such executors aforesaid to the nuinager of such bank all their right, title, and inten-st in 
certain real estate of the testator, as s«*ciirity tot tin* payment of the moneys, authorising and 
empowering, in dufatiit of payment of the same, the manager, his sucee.ssors or assigns, 
absolutely to sell such rl^al estate, either by pri\~<ite sale or jmblic auction, for the rc.ilisation of 
the moneys and to sign a conveyance or eonveyanct's, and a receipt or receipts for the; purehasc- 
inoney, and doeiariug that such conveyaneaj or conveyances, receipt or ree-'ipts, should be as 
valid as if the same w-ere signed by them. Hy a third instrument, bc'aring the same date as 
the other two, they as such executors aforesaid constituted the maiiager of the bank for the 
tunc being their true and lawful attorney for them and in their names and as their act and 
deed to sell such real estate and to do all imts necessary for eilccling the premises. Default 
liaving been made in payment of the monovs by an instrument in writing which recited the 
iustrumonts already mentioned, the mauager of the bank fur the time iH-ing, d(‘.scribcd as 
such in the exercise of the power of sale and for the puriiosc of rc-imbursing to the bank the 
moneys, granted and conveyed to IJ such real estate and all the estate and interest thorciu of 
the executors freed from the mortgage aIwve recited, and the in.iiiager for the executors 
executed the usual covenants for title and further assurance. Ji, having been resisted in 
obtaining poshcssiou of such real estate under such e.oiiveyance by a legatee of the testator, 
sued the legatee and the executors for a declaration of right to. and for possession of, such 
real estate in virtue of such convoyaiiee. The legatee contended that the executors had 
no authority to confer a iiowcr of sale. 

• I'nder the rules framed by the High Court under s. 37 of Act XX of 1805, in suits 
for moveable and immoveable property, where the amount or value of thi' claim dues not 
exceed Rs. 6,000, live pur cent, is the largest amount payable by any party in respect of the 
fees of his adversary’s pleader. After Rs. 5,000 and up to Rs. ‘20,000, two i.)or cent, is |Miy- 
nblo, vide U. 0., dated the ‘23rd April 186G. 

t Regular Appeal, No. 90 of 1870, from a decree of R. Alexander, Esq., Subordinate 
Judge of Debra Duu, dated the '^th May 1876. « 
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Held (BTUABT, C.fT., disacfUittg) (hat tho executors had such authority under s. 269 of 
the Indian Succession Act, and that the conveyance was accordingly valid and operated to 
transfer the property to B. 

The plaint in this suit stated that the plaintiff olaimed to obtain a declaration 
of right to, and recover possession of, the estate called Bockvillo, or Jabberkhet, 
situated in the district of Dehra Dun, adjoining the Cantonment of Landour 
by virtue of a deed of sale, dated the 19th October 1875, and executed under 
a written power of sale, dated the 20tli July 1874, from the defendants Sarah 
Emma Seale, Eobert Edward Seale, and William Frederick Seale, acting 
as executrix and executors of the will of the late Colonel Robert Henry Seale, 
deceased, the owner of the said estate, the said deed of sale being executed by 
the defendants the Dellu and London Bank in favour of t))e ])laintiff in consider¬ 
ation of Rs. 35,000; and that the cause of action ai’ose on the 16th December 
1875, when the defendant Alfred Leonard Seale refused to deliver ijossession of 
[712J the said estate to the plaintiff, and denied the plaintiff’s title thereto, 
as well as the validity of the said deed of sale. The defendant, Alfred Leonard 
Seale, set up as defence to the suit, amongst other nuitiers, that tlie deed of 
sale was invalid, the defendants, Sarah Emma Seale, Roliert Edward Seale, 
and William Frederick Seale, having no power undei- the said will to delegate 
to the defendant Bank their powers as executrix and executor to sell. The 
material facts of the case were these: - 

Colonel Robert Henry Seiile, an Englisinnan domiciled in India, by his 
will dated the 24th March 1869, charged his real and ])ersonul estate with the 
payment of all his just debts, and a]>pointed his wife, Sarah Emma Seale, and 
three of his children, Mary Victoria Reml, Robert Edwaid Seale and William 
Frederick Seale, his executors. Colonel Seale died on the 1st April 1869, and pro¬ 
bate of his w’ill was granted to all tlie i)ersons appointed by him ns executoi*s. 
In December 1869, Mrs. Seale applied to the Delhi and London Bank for a loan 
to discharge debts incuived in the administration of the testator's estate, offer¬ 
ing to mortgage a {lortion of the estate as security for the loan. The loan was 
granted, a bond to secure the amount being executed by Mrs. Seale, R. E. 
Seale, and W. F. Seale, as executors, and a mortgage-deed of a portion of the estate 
being executed by Mrs. Seale as executrix. The <lebt thus created not having 
been discharged, on tlie 21st August 1872, another bond for the amount due was 
executed by Mrs. Seale, R.E. Seale, and W. F. Seale, as executors of Colonel Seale, 
and by the same iiersons in the same character a ixirtion of the testator’s estate 
was mortgaged to secure the amount due on this bond. Default having been made 
in payment of this bond-debt, the Delhi and London Bank instituted a suit for 
its recovery, and for an onler directing the sale of the mortgaged property for the 
satisfaction of the debt. On the 15th July 1874, the cause came on for trial, 
but before its decision it was withdrawn, terms having been arranged between 
the parties, and embodied in the deeds next mentioned. By a bond dated the 
20th July 1874, Mrs. Seale, R. E. Seale, and W. F. Seale, describing themselves 
as executors of the will of Colonel Seale, bound themselves to pay to the 
Bank Rs. 34,250 and interest. By a second instrument, duly regis¬ 
tered and bearing the same date as the bond, the same persons, [718] 
under the same description, conveyed to the Manager of the Bank, as 
security for the debt created by their bond, all their right, title, and interest in the 
estates of the testator known as Rockville and Fairy Land : and, in the event of 
default }}eing made in payment of the sum secured by the bond, they authorised 
and empowered the Manager of the Bank, his successors or assigns, absolutely 
to ^11 the properties mortgaged either by private s^ or public auction for the 
realisation of the amount due on the bond : to sign a conveyance or conveyances, 
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and a receipt or receipts for the consideration money: and declared that such 
conveyance or conveyances, receipt or receipts should be as valid as if signed by 
them. By a third instrument also registered and bearing the same date, the 
20th July 1874, the same persons, under the same description, constituted the 
Manager of the Bank for the time lieing their true and lawful attorney for them 
and in their names, and as their act and deed, to sell the estates of Bockville 
and Faii'y Laud, and to do all acts necessary for effecting the premises. Default 
being again made in payment of the bond-debt, the Bank caused the property 
to be advertised for sale and eventually found a j)iirchaser. By deed dated the 
19th Octolier 1875, which recited that at the date of the original loan Mary 
Victoria Read was resident in England, and had declined to continue acting as 
oxecxitrix, and which recited the several instruments to which reference has 
been made, Charles Edward Beresford desci ibetl as Manager of the Bank, in 
exercise of the jxower of sale, and for the purjxise of reimbursing to the Bank 
the moneys advanced by and due to it, in consideration of Rs. 35,000 granted 
and conveyed to Isabella Blackburn Brown, the plaintiff in this suit, the estate 
called Rockville with its ap]nirtenances, and all the estate and interest therein 
of Mrs. Seale, R. E. Seale, and W. F. Seale, as executrix and executors of the 
testator, freed from all claims of the mortgage of the 20th July 1874, and the 
said Cliarlcs Edwai’d Beresford, for the executrix and executors therein named, 
executed the usual covenants for title and for further assurance. When the 
])laititiff endeavoured in virtue of this sale to obtain possession of Rockville, she 
was resisted by the defendant, Alfred Leonard Seale, a son of the testator and 
a legatee under his will. She accordingly brought the present stiit to establish 
her title uiuler the sale and to recover possession of the estate. 

C7U] The Court of First Instance held that the deed of sale was valid, and 
gave the plaintiff' a decree. The defendant, .Alfred Leonard Seale, appealed to 
the High Couid; upon the ground, amongst others, that the executors of the 
will of Colonel Seale l>ad no ]iower to delegate theii' authority to sell to 
a third party. 

The Court (StI'AKT, C. J., and Spankie, .1.) referred to the Full Bench 
the question whether the deed of sale, dated the 19th October 1875, being a 
deed of sale not under the h.ands of the executors themselves, but by and in 
the names of the persons to whom they delegated their authority under the 
IMjwer of attorney dated the 20th July 1874, was valid, and was a good 
and binding conveyance of the property it purported to sell. 

Mr. Hill for the Appellant. 

Messrs. Hoss and Cnnian (with them Mr. Qnarrft) for the Respondent. 

The following Judgments were delivered b>- the Full Bench :— 

Stuart, C.J. —I am of opinion that, by the iiower-of attorney given by the 
executors to Mr. Beresford, the Manager of the Delhi and London Bank, they 
delegated their authority to sell to that gentleman, but that the sale to the 
plaintiff was and is invalid. 1 would therefore allow this apixeal for the seventh 
reason assigned, and reverse the judgment of the Court lielow with costa. I 
have arrivetl at this conclusion after anxious consideration of the case, and of 
the legal i>rinciples on which its determination dejxends. If 1 have not found 
any decision or dictum exactly in jxoint, there appears to he in the books the 
recognition and application of principles and analogies all going to show that 
the sale by Mr. Beresford to Mrs. Brown was not valid as against the defen¬ 
dant, and that therefoi’e the Judgment of the Court below ought to have been for 
the defendant. Viewed, indeed, in any light, the question thus Ixefore us for 
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decision is, in principle, a most serious one, for if what was liere done was 
validly done, then undoubtedly executors and trustees have much larger 
powers tlian is generally undej’stood by lawyers, while if those executors 
have exceeded the limits of their authority, we should bo told so by the 
Court in the last resort. I therefore trust that this case may go further, and 
that the Judges of the Privy Council may have an o])portunity of instructing us on 
C713] the subject. Tlie case is one of pure technical law, having nothing 
whatever to do with tlie legal customs and usages of India, nor does even the 
Indian Succession Act, in my opinion, alTect it in the slightest degree. The 
three documents which are material to the case are fully set out in the order of 
reference by Mr. Justice Spankie and myself: and just let us see how' the case 
stands on these. First, there is the testator s wdll, in winch, with the exception of 
charging his estate, i*eal and personal, with the i)ayinent of all his just and 
lawful debts, tliereis no expi-ess provision for, or, indeed, any special recognition 
of the necessity t)f such a sale as we have to ettnsider; on the contrary, there 
is only one special trust to sell, and that for a totally different purpose than 
for the payment of debts, and appearing to show, too, tliat in the testator’s 
mind at least there would be no necessity for such a sale as this so-called sale 
to tlie plaintiff. <'/>., one for the i)ersonal benefit of one of his sons in 
conso(]uence of his infirmity and inability to earn a comiietenuy, and otherwise 
for the benefit of the rest of his children. It is also to be considered that the 
debts for the payment of wdiich the sale to Mrs. Brown was made were 
not debts incurred by the testator himself and left by him to be paid out 
of his estates, but debts incurred by the executors themselves in the course of 
their administration. Then wo have the second document mentioned in the 
reference, viz., the ))Ower-of-attorney by which the executors “ constitute and 
appoint the Manager for the time being of the Delhi and London Bank, 
Mussoorie, our true and lawful attorney for us anti in our names, and as our 
act and deed, to sell anti negotiate the sale of the houses and proiierty situate 
in Landour, &c., and to jxsrfect all or other act or matter or thing whatsoever 
which shall or may be necessary or requisite for effecting the premises, we, A'c., 
hereby ratifying and confirming whatsoever the Manager for the time being 
of the saifi Delhi and Lotulon Bank, Limited, shall lawfully do or cause to 
be done for us or on our behalf in or about the aforesaitl jM'emises by 
viitue of these presents.” Here it will be observed there is no recital of the 
will or the discretion in it to pay the testator’s debts, nor of the fact that there 
were any such debts existing, and of the necessity of paying those debts by 
moans of a sale of a portion of the estate, and that such estate should be the 
l)articular propertv mentioned, but the Manager of the Bank is simply, and 
without any t716] reason assigned, directed to sell and negotiate the sale of the 
houses and jjroj^rty. There is no direction simply to make a subsidiary 
contract, or to I’eceive otters, which otters are to be coimm.nicated to, and 
considered by, the executors, but a power to negotiate and conclude a sale, and 
to sell, in the largest and most unqualified sense of the term ; and as if this was 
not enough, the instrument goes on to em])Ower the Manager “ to do and to 
jjerfect all or any other lujt or matter or thing whatsoever which shall or may 
1)6 necessary or requisite for effecting the ])remisesthat is to say, the 
Manager is to effect the sale on any terms he ))leases, and in effect, to deal with 
the pi’oijerty ilirected to bo sold as if he himself was an executor or trustee of 
the will. If this is not a delegation of their office, and, pro tanto, of their estate, 
by the executors, I cannot imagine what delegation can possibly mean. One 
thing is certain, that Mr. Beresford, the Manager, evidently considered it was 
complete so far as he was concerned, and that he hiul, by means of it, ac<]uired 
jibsolute control over the yroi)erty which it had been determined to sell, for he 
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proceeds himself, of his own authority, to sell the property, and he executes a 
conveyance to Mrs. Brown as if the transaction were a matter exclusively 
personal to liira and her. This conveyance or deefl of sale, no doiiht, contains 
recitjiis which go to justify the arrangements to some extent as between the 
executors and liim, hut from beginning to end there is not the slighlest 
recognition in this deed of the rights and interests under the will of the cestui 
que trmi and legatees as parties and beneficiaries who are in any wise to i)e 
accounted to. The operative part of this deed of sale is remarkable as showing 
the merely iiersonal character of both seller and purchaser. It is i)roceded by 
the following singular recitalAnd wiiei'eas 1 (tluf MaJiagei-) being desirous of 
effecting a sale, &c., under the i)ower hereinbefore recited ” (by which he 
means the general direction in tiie will to pay the testator’s debts), “ have 
for a great length of time advertised the sale in the i)ubiic newspaijers, 
and have at last received an offer, &c., of Rs. 35,000 to be paid on 
the execution, registration and delivery of these presents" (and of certain 
other instruments, none of which contained any recognition whatever of 
the executors, &c.), “ and having communicated the offer to the said executors ” 
(it is not stated that the executors gave any answer about the offer, or 
t717] in any way gave their assent to its acceptance directly or indirectly), 
“and being satisfied ” (that is, the manager being satisfied) “that it is unlikely 
any higher offer for the said estate will be made, etc., etc., have devified upon 
accepting the said offer, and have dulq communicated mu acceptance of it " (to 
tim purchaser, Mrs. Brown). “ Now therefore know yc that 1 the said Charles 
Kdwaixl Beresford, in exercise of the said power of sale " (that is, the power of 
sale given by the will to the executors), “and for the puri)ose of i-e-imbuz’sing 
to tlie said Delhi and London Bank, Limited, the moneys advanced by and due 
to it ’’ (that is, the manager's own Bank), “ and in consideration of the sum of 
Rs. 35,000 to bo paid by the said Mrs. Brown ” (it is not said to whom, to the 
executors or to Mr. Beresford himself), “ do by tliese jiresents grant unto the 
said Mrs. Brown, her heirs and assigns all those lands, forests, and houses, and 
hereditaments.” It is unnecessary to go further with this <leefl of sale, which, 
it will he obseiwed, contains not only the most absolute and comidete, but the 
most thoroughly independent conv'eyance, by the Dellu and London Bank, 
Limited, of all the property comprised in it, and this solely in ihe interest, of 
the Bank itself, and without the slightest I'eference to the rights of the 
flefendant as a beneficiary under the will. 

Now if all this does not amount to a delegation by t hese cxecutoi s to 
Mr. Beresford not only of the control of the i)roperty .and its sale, hut of ///eir 
discretion and of the reposed in them by the will, 1 do not know what 

]} 0 ssible arrangement of this kind can have that eff'ect. These execute’s 
undoubtedly, in my judgment, delegated their office, and, in doing so, took no 
sufficient measures, indeed, no measures at all, to jzrotect tin* estate, and all 
that was done in virtue of that delegation was of course illegal, and the sale t o 
Mrs. Brown was and is invalid. The legal estate remained in the executors, and 
they undoubtedly did not divest themselves of it by the pow'er-of-attorney to the 
manager, and the right and title to the ])roijerty remains in the executors still. 
Although retaining therefore coiTiplete dominion over the property undei- the 
will, and bound in all transactions relating to it to exercise their own discretion, 
they left everything to the discretion of their attorney, who appeal’s to have 
dealt with Mrs. Brown as if the i)ro]>erty had become his own oi- the Bank’s 
independent estate. This they ^7181 could not do—Sugden on Powers, 
8th ed., pp. 179, 180—and the result therefore is that as against the defendant 
Alfred Se^e there has been np sale to the plaintiff'. 


I AUi.—70 
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As to s. 209 ''' of the Inilian Succession Act, that enactment, as I liave said, 
has notliinf* 1o do with the case. It relates solely to direct dealing with, or on 
account of, the estate by the executor or administrator hiiiiself, and not by 
means of delegation to any other person, or by means of any other intermediary. 
The case of a mortgage under this section is quite different from a sale out and 
out, for a mortgagor in that case retains in his own i)er8(in not only the equity 
of redemption, hut the right to pay up the debt on the contract made by it, 
sucli contract being the contract of the mortgagor himself, and not that of any 
delegfite<l agent or altornej-. For these reasons my answer to this reference is 
that the sale-deed is not a good and binding conveyance of the property it 
purpoi'ts to sell. 

Pearson and Turner, JJ., roucnn ino — (.\fter stating the facts of the, case 
as already set out, the judgment continued :) The questions addresse<1 to this 
Bench we understand to be the following :—Whether the execution of the salo- 
dee«l l)y Mr. Beresford selling under a power of sale ci'eated by the executor of 
a will exccailed by an Englishman domiciled in India, after the Indian Succes¬ 
sion .\et came into ojieration, is valid, and wh<>thor, in the absence of other 
defects, such a conveyance o])erates to transfer the proj)erty sold to the 
purchaser. We do not understand that our opinion is sought on the question 
whether the deed of mortgage and the i)owor-of-attorney are invalid by reason 
that Mrs. M. V. Rea<l was no party thci-oto, or whether any objection on that 
ground is not answered by the 271st section of the Indian Succession .\ct, which 
declares that, when there are several executors or administrators, the powers of 
all may, in tlm absence of any declaration to the contiwy, be cxei’cised by any 
one of them who has ])rove<l the will or taken out administration. The three 
instrumetits executed on the 2()th .lidy 1H74 must be regarded as parts of the 
same transaction. The inortgage was iiili'iided to l)e a collateral security foi’ the 
bond. The powcr-of-attorney was intended to give effect to the i)ower of sale 
in the mortgage. The questions then put to us resolve themselves into these : 
Are execu-C7193tors under a will to whicli the Succession Act applies 
com))etent to execute a mortgage of iininoveahle property, to create a ix»wer of 
sale in favouj- of the mortgagee, and to apj)oint the agent of the moiigageo 
their attorney to give effect to the pow’ei’ of sale. 


In the case before us the testator charged his debts on bis moveable and 
immoveable i)roi)eily, aiul in addition to this power executors have, under the 
Indian Succession Act, s. 269, which makes no difference between moveable 
and immoveable i)ro])eily, power to disix>se of. the property of the testator either 
wholly or in i)art in such manner as they think fit. It has, we are aware, been 
held in England that, before a jxjw’er of .sale has been given to executom, they 
cannot sell by attorney, but it has also been held by the Courts in that country 
that an executor may inortgage with a power of sale projierty which by the law 
of England wholly vests in him. In Uiisseli v. Pltiice (18 Beav. 21; 18 .lur. 
254 ; 23 E. J., Giianc. 441), Lord Komilly, when Master of the Bolls, held that a 
purchaser was bound to accept an assignment of leaseholds executed by a 
mortgagee under power of sale created by an executor. “ The |x>wer,” said 
Ilis Lordship, “ wdiicb an executor, or lulniinistrator possesses of making a valid 
inortgage includes in it a power to give all that is properly incidental to that 
s^iecies of alienation Tiie power of sale given to the mortgagee must 

he considered not as the delegation of ii jiower intrusted to the executor, which 


Power of ext*cutv>r or 
ndministmtor to dispose of 
deceased's properU. 


* C Sec. 269 ;—An executor or administrator has power to 
dispose of the protierty of the deceased, either wholly or in part, 
in sne-h manner as he may think fit.} 
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IS a power to sell, for the benefit of the cestui qiie Irunl, )nit as the creation of a 
new iKJwer not for the benefit of tlie persons interested in tlie testator’s estate, 
but for the l)enefit of the persons interested in tiie inoiigage; it is a ix>wer to 
render the mortgage effectual, and tiie right to create that ixiwer is incidental 
to the authority of the executor to mortgage.” In Bridges v. Longman (24 
Beav. 27) it was held that a power to raise money by sale or mortgage 
authorises a inoi'tgage with a ])ower of sale (see also In re Chawner’s Will, 
li. B., H Eq. 569). We liave cited these rulings bocau.se the learned counsel for 
the apjjellant relied in supiioi't of his argument on English authorities. But 
the })oints raised must be decided by tiie law of India. Tlie charge of debts 
on the real and iiersonal estate would probably be held sufliciont l>y itself to 
authorise a sale or mortgage by the executor for the pa> merit [720] of debts. 
There is, it is true, no express devise of the estate to the executors, but there is a 
direction for the application of the rents and profits during tlie life of tlie 
testator’s widow, or until her remarriage, and tlien a direction for sale, and it 
may lie taken that the testator was aware that by law his estate would vest in 
his executors, and that he intendeil the powers and trusts created and declared 
by his will should he exercised and performed by the executors. 

The res],)ondont is not, however, consti'aiiied to roly on the charge created 
by the will. She is entitled to rest the validity of the sale on the power given 
to executors by the Succession Act, and it is impossible that any power could 
bo conferred in larger terms. The executors may dispose of the property of the 
deceased “ in such manner as they may think tit.” This language, in our 
judgment, authorises an executor to execute a mortgage with a ])Owor of sale. 
It is true that a ijower of sale is unusual in mortgages made by natives of this 
country, but it is not an unusual power in mortgages drawn after English 
lirocodents, and executed b> and in lavour of Englishmen resident in India, 
and, if it were unusual, we are not iireiiared to hold, having regard to the wide 
language in which the power to dispose of property is by law given to executors, 
that a jxiwer of sale created in a mortgage by cxeculors would be invalid. 
For the purimseof his oflice an executor is hv the law of India invested with 
the same powers of convoying a testator's estate as the owner himself possessed. 
It is of course his dut>’ to mortgage or sell the estate onl> when there is necessity 
for it. But in creating a power of sale in a mortgage he does not, as Lord 
Bomilly pointed out, delegate the duty iiiqiosed on him. In the exercise of the 
discretion confeired on liim he has decided i.hat a mortgage is nccessai\\', and as 
a jiower of sale increases the value of the securitv' and facilitates the jirocuring 
of the reciuired fund at the lowest rate of interest, he for the benefit of those 
interested under the will creates a new power to be (‘xerci.sei! for the benefit 
of the mortgagee. The i)ower-of-attorney is sinqily auxiliary to the power of 
sale and almost invariably is conferred by the same deed as the power of sale. 
It is not invalidated by being created by a se))arate instruriK'iil. Wo, thei-eforo, 
reply that the conveyance to the imrcliaser is not invalid on any of the grounds 
suggested in the refeiTing order. 

[721] Spankie,J.- -The executors in this case were acting under the autho¬ 
rity vestetl in them liy s. 269 of Act X of 1865, anti not under any isiwer of sale 
delegated to them as a trust by the testator relying on the o.\ercise of their own 
liersonal discretion and judgment in effecting aside. The imwer given by s. 269 
of the Succession Act is unqualified. They may dispose of the property of the 
testator, i-eal and iwii sonal, as they think fit. They have the same iiower to 
deal with the property that the owner himself would have iiad. If b »3 could 
have einixiwered his agent or attorney to sell the whole or an\ iKirtion of the 
pro^ierty, the executors can do the same by virtue of the large authority given 


555 



I.L.R. 1 AU. 722 


A. L. SEALS V. 


to then) by the Act. It would appear that we »ire not called u}XHi to look to 
English law in replying to the reference made to us. I would say that tlie 
attorney in this case could give a valid title to the purcliaser acting as he was 
under the authority given to him by the executors. 

When the case was returned to the Division Court (SlUART, C.J., and 
Spank iJi, J.), in disposing of the appeal, the following further observations wore 
made by STirAKT, C.J., on the question referred to the Full Bench ;— 

Stuart, C.J.— This case was referred by us to a Frdl Bench as to whether 
t,ho sale-deed not being under the hands of tire executors, but by and in the 
name of the irerson to whom they delegated their authority under the }X)wer-of- 
attorney, is valid, and is a gootl and binding conveyance of the proirerty it 
purirorts to sell. All the Judges consulted have now I’etiumerl their opinions, 
and, with tlie exception of myself, they have answered the reference in the 
affirmative, that is, they are all of opinion that the sale-deed to the plaintitT is 
a valid conveyance of the proirerty to her. 

Having fully considered all that has Ireen r ecorded by iiiy colleagues, I 
r egret to say that 1 fin<l myself wholh' unable to adopt their reasoning, and 
1 remain of the opinion expressed by me in my judgment in the reference. 

1 am quite clear that s. 269 of the Indian Succession Act has nothing 
whatever to do with this case. That section provides that “ an executor oi 
jwlurinistrator has power' todisjxrse of the property of thodecea.sod either wholly 
or in part in such manner as he may think fit.” Now' this is a proirosition 
which, jrroperly understood, it never- occurred to me to controvert. But [722] 
the question raised in the jrr-esent case is a ver-y differtmt one, and it is not 
whether- any executor has irtrwer to dispose of any jrortion of the testator’s 
estate as he thinks lit, Imt whether he can refuse or abstain from disposing of 
the proijerty himself by harrding over- the duty, the power, and the discrxjtion 
to another party, a stranger to the estate and who as a cr-editor has an interest, 
not in its profitable or just adnrinistration, hut an interest of a natur-e which 
is necessaril>- rwlver-se to the interests of the legatees and others who take 
under the will. The Succession .\ct in tlris section apirears to mo to assume 
that the ])ower to deal with the testator's estate is a power that must be 
cxer-cised by the executor-s ihetrtselves dir-ectly, and not by a irersotr dolegatorl 
or authorised by them to act ott their behalf, much less a ])erson whose only 
irrter-est is to obtain satisfaction of his own claiins on the estate. As to the 
case of a rnoi-tgage, I have sufficiently expressed my oirinioit at the conclusion 
of my answer to the reference. 

1 may now add that, my attontirrn having Ireon directed by one of nty 
colleagues to the fact, that there is evidence by letter-s addressed by one of the 
Seales to the Manager of the Bank showing that the family were extremely 
anxious to save the proi)eity in 1874 and 1875, and that a proposal for the 
management of the estate in the interest of all concerned was made, and that 
this pro])osition was in due course communicated to the Directors of the Bank 
in London—not a very comjwtent body one would imagine to decide such a 
question—but that these gentlemen declined to entertain the offer, thinking no 
doubt more about the assets of the Bank and their responsibility to account for 
them than of any considerations or favour to the appellant’s family being allowed 
a chance of saving the projxjrty. Be that as it may, the fact that the family were 
willing at the last moment to prevent the sale, adds considerable force, I think, 
to my contention that Mr. Beresford had no authority to exercise the power and 
the discretion reposetl in the executors, and that neijbher could the executoi-s place 
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him in such a i) 08 ition, nor, if they did so place him, could he legally and 
effectually accept such authority at their hands, so as of himself to give a good 
title to tlie plaintiff as purchaser. 

I also desire to point out that I never suggested that tlie bond to the Bank 
was executed for the purpose of discharging private [723] debts i^ersonal tp 
the executors themselves. What I meant to convey was that the debt to the 
Bank had been incurred, not by the testator himself, but by the oxecutoi's in 
the course of their atlministration of the estate ; and althougli they could have 
sold the property themselves, that is, by a deed of sale under their own hands, 
subject to their liability afterwards to account for the transaction to the defen¬ 
dant or others concerned, they could not delegate or otherwise transfer the power 
to do so to a strange), much less to a creditor of the estate, and who had 
become such by means of their own administration. 

In my judgment in ohe reference I referred to, although 1 did not quote 
fi'om, tl)e well-known work of Sugdon on Powders, hut 1 luul better give the 
words of tliat great authority, in the chapter (Cli. vi, 8th ed., pp. 179, 180) on 
t])c “ Transferor Powers,” the learned author lays down the law as follows :— 
“ Wherever a power is given, whether over I'eal or personal estate, and wJietliei’ 
the execution of it w'ill confer the legal oi’ only the equitable right on the 
appointee, if the pow'cr reixjse a personal trust and confidence in the donee of 
it, to exercise his own judgment and discretion, ho cannot refer the power to 
tlie execution of another, for deleijatus non imtcat dehtjarc.'' Thorefoi’c, where a 
power of sale is given to trustees or executors, they cannot sell by attorney. 
So whei'e a father had a |)Ower of appointment to his children over a real 
estate, and he delegated the powei' to his wdfe, Lord Hardvvicke said that this 
must be considered as a power of attoimey which could be executed onh- by 
the husband, to whom it was solely confined, and was not in its nature trans¬ 
missible or delegatory to a third person. Again, where personal estate was 
given to such charitable use as .1 should aiipoint, and he directed the money to 
be applied as B should apjioint. Lord Hardwicko held the delegation void. So 
w’hero a testator gave his wife a jwwer to ajipoint ixji’sonally amongst their 
children, and she delegated this power by her will to others. Sir Thomas Chuke 
determined that the delegation w'as void ; and this is now a settletl point. On 
the same ground a pei'son whose consent is made requisite to the duo 
execution of a jiower, cannot authorise another as his attorney to consent to 
any execution of it. This is doctrine, the application of which to the present 
case derives increased force from the fact to wdiich I have already' alluded, that 
the donee of the jiow’er w'as a [724] cretlitor and claittiant against the estate 
for w'hich the executors wei‘e resiKuisible, and liad therefore a direct interest 
opi>osed to that of the legatees and l>eneficiaries under the will. On the othei’ 
hand the author i)oints out that it is the delegation of the coft fidence and dis- 
crolion reiK>sed in executors and other donees of iwwers that the law refuses to 
recognise. He says; “ It is frequently contended in practice that the donee of 
a power cannot execute a deed of appointment by attorney. But tbe cases by 
no means authorise this position. They merely establish that the donee 
cannot delegate the confidence mid discretion reposed in him to another. Where 
the deed of appointment is actually prei>ared, or the donee ]>oints out the 
precise appointment which he is desirous should be made, there no confidence, 
no discretion, is delegated. The api>ointment is in every respect an exercise of 
his own judgment, and there cannot be any reason why he should not be 
permitted to execute the deed of apiK)intnient by attorney (at p. 180).” The 
meaning of this as apidied to the present case is simply that, whom the execu¬ 
tors or donees themselves n^ke the contract, its execution and completion by 
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deed may be by attorney; that attorney, however, exercising no oonlidenco or 
discretion or judgment, but merely being the agent or officer deputed to carry 
the contract already made into effect. Now, in the lU’esent case everything 
was left to Mr. Beresford, the confidence and discretion of the executors was 
delegated or transferred to him, and he was left to his own judgment to make 
such bargain as lie thought fit for the sale of the estate, a state of things 
whicli, if countenanced by any authoritative reiwling of the law, would, it is 
easy to understand, lead to the most iiernicious consequences. 

On all tliese grounds my judgment is that the sale to tlie plaintifi' was and 
is wljolly illegal. But the Judges consulted in the reference Ijeing differently 
minded, we must for the i)resent hold, as matter of law, that the executors 
acted within their powers, that therefore the Managoi' of the Bank acted 
within iiis, and that the plaintiff lias got a good title to the estate. 

It only now remains for mo to notice the reasons of aiqieal in the original 
memorandum. (The learned Judge then proceedetl to disiiose of the remaining 
grounds of apjxjal.) 
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[725] APPELLATE CIVIL. 


The >mh Man, 


PBESENT: 

Mb. .JrsTicE Tubnkm, Ofpkjiatino Chief-Iustice, and 
Mb. Justice Spankie. 


Afziil-un-nissa.Plaintiff 

versna 

Tej Ban.Defendant. ’ 


lmi»oi)ci’ reception in ecidence. of iinslaniped document--Irrerinlarity not 
nffecinu! the, vierifx of tlui case- -Appeal—Act VITl of lHo9 (Civil 
Procedure Code), s. AoO. 

Wlit-n* a Court of First JiistJiiiot*. troitiuff an unstamped promissory note, the after 
stampiiif; of which was inadmissible, as u bond, received such instrument in evidence, on 
payment of the stamp duty chargeable on it us a bond and of the ix*nalty, /«?/</ thiit the 
reception of such instrument by such Court, being an irregularity not affecting the merits 
of the case, was no ground for reversing the decree of such Court when the same was 
appealed from. 1 

This was a suit for certain money duo on a promissory note, dated the Ist 
May 1H74. This instrument, althouf'h chargeable, under Act XVIII of 1869, 
with the stamp duty of fifteen annas, was unstamped. The Court of First 
Instance, ti’eating tlie instrument as a bond, allowed the plaintiff’, in the 
exercise of the powers given to it hy s. 20 of Act XVIII of 1869, to pay the 
stain]) duty chargeable on the instrument as a bond and a penalty, and received 
the instrament in evidence, and gave the plaintiff a deci-ee. On api>eal hy the 
defendant, the lower Appellate Court revoi’sed the decree of the Court of First 
Instance and dismissal the suit, on the ground that after stainjiing of the 
instrument was inadmissible, and it could not be received in evidence. 

The iilaintiff api)ealed to tlie High Court, contending, amongst other 
matters, tluit, with reference to s. 360 of .\ct VlIT of 1869, the lower Appellate 
Court had erred in reversing the decree of the Court of First Instance on account 
of an irregularity not affecting the merits of the case or the jurisdiction of 
the Court. 

[728] Munshi Ilnnnman Prasad and Pandit Bishamhhnr Nath for the 
A]>]3ellant. 

Mr, Howard and Shah Asad Ali for the Respondent, 

The Judgment of the Court was delivered by 

* Second Ap}>eal, N«i. I‘i44 of 1H77, from a decroc of W. Euno, Esq., Judge of Moradn- 
bad. dated the 18th September 1877. reversing a decree of ^luhamm.ad Wajih-nl-lah Khan, 
Bul)ordinatc Judge of ^Moradabad. dated the ‘JOth April 1K77. 

1 As to whether the reception in evidence by a Court of First Instance of an unstamped 
document is ground for interfercnct> with the decree of such (!ourt on appeiil, see Hnr Chietuler 
(those Waonut Somtdttree Dossec, 23 W. R. 170 ; Nnwof/j Satin Snrodn (tobindo Ctme- 
d/wj/. 6 B. L. R., Ap. 10. ; Singh v. Syml Akrntn Ser, 3 B. L. H!?, A.C., 2.36, R.r.. 

12 W. R. 47 ; Carrie v. S. F. Mutu Tinmen Chettg, 3 B. L. R., A. C'.. 12G, s.c., 11 \V. R., 
620; Ciiniessv. Sheochtim Sahoo. W. R., 1804, p. 184 ; CraieJei/ v. Mating, 1 Agra H. C 
Rep. 63; Adinaraf/ana Se/fi v. iy.inchin. 3 Mod. H. C. Rep. 297. 
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Turner, OfPtf. C.J. —The document could not be received in evidence on 
payment of any penalty (see s. 28 of Act XVIII of 1869 and Nandan Misser v. 
Chatierhati, 13 B. L. E., Ap. 33). It should not then have been received in 
evidence, but it having been admitted by the Court of First Instance, the lower 
Apiiellate Court was not justified in reversing the decree of the Court of First 
Instance and dismissing the suit, for the irregularity did not affect the merits. 
The decree of the lower Appellate Court cannot be supported on the ground on 
wiiich it proceeds. The appeal to the Judge must tlien be tried on the merits, 
and if, as the appellant aUeges, and as slie proved to the satisfaction of the 
Court of First Instance, the note was given to induce the appellant to consent 
to the mutation of names, tlie consideration is sufficient, and the appellant will 
be entitled to a decree. The costs of this apjieal will abide and follow the result. 

Cause rematiflefl. 


NOTES. 

[iSVtf stx5. .Sfi of the Stamp .4ct ot IftOf). Similar ruliiign were given in tho following 
eases Bom. 449 ; (1H8,5) li> fliil. 94 ; (IHH‘2) .5 ifad. 220.] 


[1 AH. 720] 

ArPELL.\TE CIVIL. 


The 14th June, 1878. 

Present: 

Mr. JrsTK E TrRNER, Officiatinb Chief Jestick, anb 
Mr. JrsTicK Pearson. 


Tetley.ludgnient-debtor 

versus 

.Fai Shankar and another.Decree-holders. ' 


Interlocutor!/ Order—Apjmal to Her Majesti/ in Council—.Art VIof 1874 
-ActX of 1877 (Civil Procedure Code- Letters Patent), el. til. 

Held that the High Court has not any iKjwer, under Act X of 1H77. or cl. 31 of the I^ctUtrs 
FatiMit. to grant leave to appejtl to Her Mapssty in (.' nincil from an order of the Court 
remanding a .suit for retrial. 

The provisions of cl. .31 of the Letters Patent are repealed by the Code and Act VI of 
1374 which preced««d it. 

This was an ajiplication to a Division Court of the High Court for leave to 
api)eal to Her Majesty in Council against an order of such Division Court, 
dated the 23rd January 1878. This was an order, under s. 662 of .\ct X 
of 1877, remanding a case to the Court of First Instance for a new trial. The 
order was ma<le under these circumstances: The Court of First Instance 
dismissed an [727] application for the execution of a decree made under the 
provisions of s. 53 of Act XX of 1866, on the preliminary point of limitation. 
On an appeal fffeing preferred to the High Court by the decree-holders, the 
Division Court referred the ixiint of limitation to the Full Bench. The Pull 

Application No. C of 1873, for leave to appeal to Her MpjeHty in Council. 


660 





MANIK SINGH ?>. PARAS RAM [1878] I.L.R. 1 All. 728 

Bench held that the application was not barred by limitation (see ante p. /iSO), 
and the case was accordingly remanded by the Division Court to the Court of 
First Instance for disposal on its merits. 

Mr, Colvin for the Applicant. 

Munshi Snkh limn for the opi)osite parties. 

Tlie Judgment of tlie Court was delivered by 

Turner, Offg. C.J .—It is clear that, under the provisions of the Procedure 
Code, X of 1877, wo have no power to give leave l.o a])]>eal from the oi’dor of 
this Court directing a hearing on the merits, that ordei- not being a decree but 
at» interlocutory order ; but it is argued tiiat we have discretion to allow an 
appeal under the 31st c’auso of the Ijetters Patent. 'I'he case a])pears to be 
one in wliich, if wo possessed tlie powei’, we should lie inclined to exorcise it, 
l)ut we are of opinion that the provisions of that clause were liy imjilication 
re[)ealed by tlie Code and Act Vi of 1871, which jireceded tlie Code, The 
petitioner must apply for special leave or wait until tliis Court inonoimces final 
judgment if the ])roceedings are brought before it. Each party to boar his own 
costs of tliis a])plication. 

.1 ppliciithni refused. 


NOTES. 

[ Sec (1!K)7) P. H. re2. ] 


[1 All. 727] 

APPELEXTE CIVIL. 


The did June, IHTS. 

PUHSRNT; 

Mi{. -liisTicH Pkarson and Mu. .JrsTU'K Olhfikld. 


Manik Singh.Defendant 

veisihs 

Paras Ram.PlaintifT. ’ 


Sale in exeention of decree — Surplus sale-proeeeds lieu- -.(c/ VlTl of 1860. 

(Civil Vroeednre Code), s. 'i71. 

Certain imnioveiiblo propiTty WHS attudiocl on the null .Aiiril 1S7(5, in execution of the 
two decrees, viz.. M's, dated the 16tb January lH7(i. which declared a lion crwitod l)y 
a bond dated the 17th July 1873, and J"s, dated the ‘ilst Januari 187fi, which doclarud a lien 
p28] created by a bond dated the‘28th September 1875. Af had another decree dated the 
11th November 1875, declaring a lien on the same property created by a Isnid dated the 27th 
October 1874. On the 2nd June 1876, before the sale of the property, M ax>piied for the 
attachment in the execution of that decree of the surplus remaining from the salo-procccds 
after his claim under the decree dated the 15th January 1876, was satisfied in full. The 

• Second Appeal, No. 370 of 1878, from a decree of Maulvi Sayyid Farid-ud-dcon 
Ahamitd, Subordinate Judge of Aligarh, dated the .5th Pcbniary 1878, modifying a decree of 
Munshi Kishon Dayal, ^lunsif of y^athras, dated the Olh September 1877. 





I.LJL 1 AU. 729 


MAKIK SIKOH t». 


Coiui made an order in aocordanoe with h» applioation. H«ld that, under euoh droum- 
Btances, Af, as the holder of the deoree, dated the 11th Novwnber 1876^ wae entitled to share 
in the surplus sale-proceeds imder the provisions of s. 271 of Aot Vin of 1859, and foryier 
was entitled to share before P. 

On the 16th January 1876, one Manik Ghand obtained a decree for money 
against two persons named Duli Chand and Jugal Kishore, which declared 
a lien on certain immoveable property created by a bond dated the 17th July 
1873. On the 21st January 1876, one Paras Ram obtained a decree for money 
against the same persons, which declared a lien on the same proiierty created 
by a bond dated the 28th September 1876. On the 13th April 1876, the 
property was attached in the execution of both these decrees. At this time 
Manik Chand held a decree for money against the same persons, dated the 11th 
November 1876, which declared a lien on the same property created by a bond 
dated the 27th October 1874. On the 2nd June 1876, he made an application 
to the Court in which he stated that the property w'as advertised for sale on 
the 20th June 1876, in the execution of the decree dated the 16th January 
1876, and prayeti that the surplus of the sale-proceeds remaining after the 
satisfaction of that decree might be attached in execution of the deoree dated 
the llth November 1876, and be paid to him. On the 3rd June 1876, the Court 
made an order directing tlie oDicer conducting the sale to attach in execution 
of the decree dated the llth November 1876, the surplus remaining from the 
sale-proceeds after the claim under the decree dated the 15th January 1876 was 
satisfied in full. The property was sold on the 20th June 1876. On the 22nd 
August 1876, the Court ordered the claims of Manik Chand under the decrees 
dated the 16th January 1876, and the llth November 1876, to be satisfied in 
full from the sale-proceeds, and the surplus remaining to be paid to Paras Bam 
under the decree dated the 21st January 1876. 

The present suit was brought by Paras Ram to recover from Manik 
Chand a portion of the money paid to him under this order [729] on 
the ground that the plaintiff, as an attaching creditor," was entitled to 
have his claim under the decree, dated the 2l8t January 1876, satisfied in 
full. The Court of First Instance dismissed the suit, holding that the defen¬ 
dant’s claims under the decrees, dated the 15th January 1876 and the llth 
November 1875, ought to be satisfied in full in preference to the plaintiff’s 
claim under iiis decree. On appeal by the plaintiff, the lower Appellate Coui't 
gave him a decree for the amount which had been paid to the defendant under 
the order of the 22nd August 1876, in satisfaction of his claim under the decree 
dated the llth November 1876, on the ground that neither attachment nor 
sale had been made under that decree. 

The defendant appealed to the High Court against the decree of the lower 
Appellate Court. 

Babus Oprokash Chandar Mukarji and Jogindro Nath Chattdhri for the 
Appellant. 

Munshi Hamvman Prasad and Pandit Bishambhar Nath for the 
Respondent. 

The Jad^ment of the Court was delivered by 

Pearson, J.— The sale was made on the 20th June 1876, in execution of 
the defendant-appellant’s deoree dated 15th January 1876, which declared a 
lien created by a bond, dated 17th July 1873, in pursuance of an attachment 
made by him on 13th April 1876, on which date the plaintiff, respondent, also 
att^hod the same property in execution of his deceree dated 2i8t January 1876, 
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which deolafed a lien dated 28th September 1876. Both Courts are a^eed 
that it was proper that the defendant-appellant’s decree above-mentioned 
should first be discharged out of the sale-proceeds. Defendant-appellant had 
another decree, dated 11th November 1875, declaring a lien on the same 
property created by a bond dated 27th October 1874 ; the Court of First Instance 
held that this decree should also be discharged out of the surplus sale-proceeds in 
preference to that of the plaintiff—respondent; the lower Appellate Court held 
otherwise for the reason stated in its judgment, viz., that neither attachment 
nor sale had been made under the decree of 11th November 1875. 

But it appears that on 2nd June 1876, the defendant preferred a petition 
to the Court praying that, as the property on which [7303 his decree of 11th 
November 1876, declared his lien was about to be sold in execution of his 
decree, dated 15th January 1876, tlie surplus sale-proceeds might be attached for 
the purpose of being applied to the satisfaction of the decree of 11th November 
1875, and that an order was passed on 3rd June 1876, in accordance with the 
petition. 

Under the circumstances we are of opinion that the decree-holder of 11th 
November 1875 was entitled to share in the sale-proceeds under the provisions 
of 8. 271 of Act VIII of 1859, as one who had prior to an order for distribution, 
before the sale even, taken out execution of his decree against the same 
judgment-debtor and not obtained satisfaction thereof; and as his lien as well 
as the decree which declared it were prior in date to tlie lien and decree held 
by the plaintiff, was entitled to share before him. 

We therefore decree the appeal with costs, modifying the lower ApiioUate 
Court’s decree so far as it modified that of the Court of First Instance, and 
restoring the latter in its entirety. 

Appeal allowed. 


563 



lJUE. 1 All. IZi MEBCEIt V. NAB1*AT liAI &0. 11878] 

Cl All. 780] 

APPELLATE CIVIL. 

The 21st June, 187H. 

Phesent: 

Me. Justice Tuenke, Officiatinu Chief Justice, and 
Mb. Justice Oldfield. 


Murcer.Judgment-debtor 

versus 

Narpat Kai and another.Decree-l.oldorR.’'' 


Execution of (tecree—MiUtarn ofi'icer — Hint. ■!(), Viet., c. 7 (Mutiny Act, 

1S77), s. Uf). 

Wbcrf, with reference to s. fWof the Mutiny Act, a decree for monoj'iniidc uKftiiist n 
militiirj- officer sc'rviiif; in India directed that the jndgjuent-delit should stopped out of a 
moiety of such otlieer’s [xiy. hvht that the decree-holder could not obtain sati.sfactiou of the 
decree by attachiui'iit of such officer's uioveable property.! 

The judf'inent-debtor in this case was an officer bolonfjitif} toller Majesty’s 
Royal Artillery servin^f in Allaliabad. The decree, [731] which was dated 
the 1st June 1877, was a decretJ for money niiide by a Civil Court in 
the Punjal). It specially directed, with I'efereuce to s. {>9 of Stat. 40 
Viet., c. 7 (The Mutiny Act, 1H77), that the judgment-debt sliould be 
stop])o<l and jiaid to the judginont-cveditor out of a moiety of any i)ay coining 
to the judgment-debtor in the cuirent month or any future months. This 
decree was sent for execution by the Court which made it to the District Court 
at Allahabad. In execution thereof certain moveable property belonging to 
the judgment-debtor was attached in his residence at Allahabad. The judg¬ 
ment-debtor objected to this attachment on the ground that the decree did not 
award cxocution thereof gonerall>. The .Judge of the District Court made an 
order disallowing the objection on the ground that it was one to bo urged 
before the Court which made the decree and not before him. 

The judgment-debtor appealed to the High Court against the order of the 
District Court. 

Mr. Spunkie, for the .Vpiiollant, contended that the District Court was 
bound to consider whether or not the decree was being executed acconling to 
its tei-ms ; that the decree, Which was made in view of s. 99 of the Mutiny 
Act, only authorized tiie stopiiage of the judgment-debtor’s pay, and that 
consecpiontly, undei- the provisions of that section, the judgment-creditor could 
not take out execution of the decioo against the property of the judgment- 
debtor. 

The Junior Govormnont J'leader (Babu Dwarka Nath lianwji) for the 
Respondent, contended that the fact that the decree directed the pay of the 

• Misct'UiHJCou« First No. 27 of 1878, from an ordor of J. W. Quinton, Esq., 

Judge of Alliihabad, dalcd tliu 2nd May 1878. 

t In Hami hnl v. Mercer, 11. C. R., N.-W. P., 187.5, p. :J81, it was hold that, whoro no 
provision had bfcii iniMlo in u docrco for the stopp.igo of the pay of n military officer, the pay 
of such officer could not bo attaohod in thu execution of tho decree in the hands of the Pay¬ 
master. • 
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judgment-debtor to be stopped, did not debar the judgment-creditor from 
taking out execution against the property of the judgment-debtor under the 
C^de of Civil Procedure. 

The Jlldj^ment of the Court was delivered by 

Turner, Offg. C. J .--The Judge of Allahabad, in receiving the application 
for execution, was bound to consider whether there was anything to prevent 
execution in the manner prayed. At the time the decree was ])as8ed the 
decree-holder obtained an order from the Court whicli ]mssed tJie decree for the 
satisfaction of the decree by sto])]jage of fialf the defendant’s pay. So long as 
that order subsists the decree-holder cannot obtain satisfaction of his decree by 
attachment, for it is clear to us that the decree-holder is not as [732] against 
officers to wliom the Mutiny .\ct is apiilicablc, entitled to botli remedies at 
once. The object of the Act is to prevent ]jublic servants wliose services may 
bo urgently requii-ed from being incapacitated to disci large such services. The 
a]>])eal is decreed and the ordoi’ of the Judge dischai'ged with costs. 

Appeal alloived. 


[1 All. 7321 

CIVIL JUUISJMCTION. 

The '<!blh June, 

PllESlCNT : 

Mu. Ji sTicK Tcunku, Opfriatinc Chief Jestu’e, .and 
M u. Jl’STU’E Peauson. 

Kanbaiya Lai.Plaintifl' 

lufr.sus 

Domingo and another.Defendants.' 


Promissory note -Assiipnnent oj chose nt octioii -Form of suit by 
Assiynee—Act JX of 18}^ (Contract Act), s. (i'J. 

tlclit, whciv » promissory note iiiiidc pjualdc siinpJv to the payee without the, additioii 
of the words order or boitrer, and thorefeu*.- not uegtitiahle, was assigned to a third poi'sou, 
that the assigiioo ct)uld sue upon .such note, a ehosc in action lieing l)y the law of India 
assignable, and that the assignee could sue in the Court.s of India In his own name. 

This was a reference to the Hight ("ourt, under s. l>17 of Act X of JH77, 
by Mr. Cl. D. Knox, Judge of the Court of Small Causes at Allahahad. 

The question referred by the Judge was tbe following :■—“Can a penson, 
wbo has acquired by purchase for valuable consideration all tbc rights of a 
promisee in a pvoinisson,' note, without notice given to the promisor, sue tbe 

• Reforonco, No. 8 of 1878. from (.V. li. Knox, Esii.. Judge of the Court of Email Causes 
at Allahabad, dated the 1st Juucd.878. 
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promisor for the balance due upon such promissory note ? " The facts of the 
case out of which this question arose were stat^ by the Judge to be as 
follows:— gilt 

"On the 7th April 1876, W. Domingo, one of the defendants in the 
present case, executed a promissory note in favour of Lala Gur Prasad, the 
second defendant, payable on demand. On the 7th April 1878, Giur Prasad had 
sold all his right and interest in the promissory note to the plaintiff, Kanhaiya 
Lai, without giving notice of the sale to W. Domingo. These facts are 
admitted, and it is also conceded that since the sale W. Domingo has Hot 
in any way assented to the transfer, and only became aware of it on being asked 
[733j for the balance due. The plaintiff now sues both W. Domingo and 
Gur Prasad; and W. Domingo raises this plea (among others) that there 
was no privity of contract between him and Kanhaiya Lai. 

" 1 am aware that the Calcutta High Court has held that the true holder 
of a negotiable document (and they held a promissory note to fall under that 
head) may at all times, if so minded, endorse the note to another with the 
express object of suing on it (Bam Lai Mookerjee v. Uaran Chandra Dhar, 
3 B. L. B., O. C., 130); and that by English equity law promissory notes may 
be assigned by separate deed {Bichardson v. Bichardson, L. B., 3 Eq., 686) 
Still the ruling in the Calcutta High Court was given prior to the passing of Act 
IX of 1872, and I feel doubtful whether s. 62 of ttiat Act does not affect the 
power of a creditor to assign a debt without his debtor’s consent. 

" Mr. Cunningham, in his Commentaries on the Indian Contract Act, 
appears to suggest that the words of s. 62 govern the present case. But, with 
all due deference to that learned commentator, it does not seem necessary to 
follow that, if the parties to a contract agree to substitute a new contract for 
it, in that case the original contract need not be performed. It is also true that, 
if one of the parties to a contract enter into a subsidiary contract with a third 
party, then the original contract need no longer be performed. Still both this 
section and the illustration (c) point rather to the inference that in this case Gur 
Prasad and Kanhaiya Lai ought to sue as co-plaintiffs and not in the present 
form. 

“ It is easy to concede that the power of transfer might be abused as the 
defendant in his other pleas alleges. He further urges the principle contained 
in s. 232’’' of Act X of 1877. This section has suggested the present defence. 
It is of course inapplicable to this case, but the plea raised by him would still, 
I believe, hold goc^ in English common law. 

" These doubts compel my making the present reference. In spite of 
them, I do not hold that s. 62, Act IX of 1872, lays down the law in this 
present case, and, in the absence of any special provision, the Court is bound 
to follow the general rules of equity. I am of opinion that a suit by the 
plaintiff will lie, but that it would have been more regular for him to have sued 
with Gur Prasad as [734] co-plaintiff excepting always the case of Gur Prasad 
being unwilling.” 


* [ See. 232:—a decree be trausferred by assignment in writing or by operation of law 

.._.. ._,_from the decree-holder to any other person, the transferee may 

of transferee ^ppjy jts execution to the Ck>urt which passed it; and if that 

01 aecroe. Court thinks fit, the decree may bo executM in the same manner 

and subject to the same conditions as if the application were made by suc^ decree-holder: 

Provided that where the decree has been transferred by assignment, notice in writing of 
such application shall be given to the transferor and the judment-dobtor, and the decree 
shall not be executed until the Court has heard their objections (if any) to suc^ execution ; 

Provided also that where a decree against several persons has bran transferred to one of 
them, it shall not be executed against the others.] 
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The Court delivered the following 

# Judgment:—The promissory note is not mode payable to any other 
peraon than the payee. It is not made payable to " order, ” nor to '* bearer.” 
It is therefore not a “ negotiable instrument.” Nevertheless by the law of India 
a ohose in action is assignable. Courts of Equity allow an assignee of a chose 
in action to sue in his own name, and inasmuch as our Courts are Courts of Equity 
as well as of Law, in our judgment an assignee of a chose in action is entitled 
to sue in his own name. It is, however, requisite for the Courts to bear in 
mind that whatever defences might he set up against the assignor may also be 
sot up against the assignee, or at least such defences as might have been set up, 
up to the time when notice of the assignment was given to the defendant. 
The Judge of the Small Cause Court may bo informed accordingly. 


NOTES. 

I STATUTORY PROVISION— 

The Transfer of Property Act, 1882 (as amended by Act IT of 1900) ha.s a chapter on 
‘ actionable claims,' which contains express provisions on this subject. See also (1888) 1.1 
Bom. 42 ; (1905) 28 Mad. 544 ; (1907) P. R. 9.] 
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APPELLATE CTVIIi. 

The 3rd July, 1878. 

Present; 

Mr. Justice Pearson and Mr. .Justice Oldfield. 


Rudr Narain Singh .Plaintiff 

versus 

Rup Kuar and another.Defendants." 


Hindu Law—Gift of separate property to Hindu u'idov) — Stridhan — 
poioer of alienation — Beversioner—Mitakshara —Res judicata. 

C, a Hindu subject to the Mitakshara law, died leaving a widow B, but no issue. In 
his lifetime he had transferred to B, by gift mauza B, a portion of his real estate. After 
hiR death J and P, his brothers, sued B for the possession of C’s rc.al estate on the ground 
that it was anoestral property. Their suit was dismissed, it being held by the Sudder Court 
that C's real estate was separate property, to which his widow would be entitled to succeed 
by inheritance. The Sudder Court determined that B had acquired mauza P by gift from G, 
and that B took under the gift a life-intorest in the property only. J and P having died, B 
made a gift of mauza R to her agent as a reward for his faithful services. N, the son of J, 
sued, as the heir of his uncle C, to act a.sido this gift to the agent as illegal. 

Held that the decision in the former suit did not make the question as to the interest 
B took under the gift from her husband res jtidicata, inasmuch as N did not claim through 
his father when suing as heir to his uncle. 

'First Appeal, No. 6 of 1878, from a decree of Maulvi Sultan Hasan Khan, Subordinate 
Judge of Gorakhpur, dated the 80t\) November 1877. 
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C786] Held also, on the finding that R had rtu^ u.’ed the property from her husband by 
gift, that she did not take an absolute interest in tho property under the gift, and her 
husband's heirs could (luostion the validitj’ of tho gift to the agent. ' 

Held also that tho gift to the agent, being made only out of motives of generosity, was 
invalid. 

Onk Raja Chait Sin{^l\ died in the year 1849, leaving two widows, Rani 
Rup Kuar and Gulah Kunr, hut, no issue. At his death his name stood 
recorded in tlie revenue registers as tho sole pi’oprietOr of certain mauzas, and 
as co-proprietor with his two brothers, Jagan Nath Hingli and Partab Sing]], of 
certain other inauzas. Shortly before his death he had transferred to Rup 
Kuar by sale and by gift certain of the inauzas of which ho was recorded tlio 
sole proprietor. His widows having taken possession of his estate and 
alienated portions of it, Jagan Nath Singh and Partab Singh sued them and the 
jiersons to whom these alienations had been made for possession of the estate 
and to set aside the alienations. Tho plaintiffs in this suit based their claim 
on the allegation that Chait Singh’s estate was ancestral property to which 
they were entitled to succeed as his heirs to tho exclusion of the widows, and 
that the widows wore only entitled to maintenance. The defendants Rup 
Kuar and Gulah Kuar set up as a defence to the suit, among other things, that 
the mauzas of which Cliait Singh was recorded as tho sole jiropriotor Avere not 
ancestral property, but his separate i)ro])erty, certain of them having been 
acquired by Chait Singli in 1804 under a gift from one Jain Kuar, and the 
others being self-acquired property ; and that tliore had been a partition of the 
mauzas in respect of which Chait Singh’s name stood recorded as a co-proprie¬ 
tor, and Chait Singh held his share in those mauzas as his separate proi>erty. 
The Principal Sudder Amin who tried the suit held that tho gift by Jain Kuar 
to Chait Singh was invalid, and that the inauzas included in that gift, as also 
the mauzas which Avere alleged by the widows to he Chait Singh’s self-acquired 
property, were ancestral property. Tlie Judge further held that the transfers 
to Rup Kuar by sale and hy gift by Cliait Singh should be maintained to the 
extent of his interest, viz., one-third, and that the inauzas in resjiect of which 
Chait Singh’s name stood recorded as a co-pi’oprietor had been divided, and 
Chait Singh’s shares therein Avere his sejiarate projierty. A decree was 
[736] giA'on to the plaintiff’s in accordance with the above rulings in respect 
of the mauzas of Avhich Chait Singh was recoriled as the sole proprietor, and 
the rest of their claim was dismissed. 

Both ijarties appealed to the Sudder Court, (iulal) Kuar having died, an 
appeal was preferred by Rup Kuar alone. The Sudder Court hold, on the 7th 
July 1852, that the gift by Jain Kuar was valid, and that tho mauzas therein 
mentioned and the remaining mauzas recorded as the solo property of Chait 
Singh Avero his separate profierty, and the suit was Avholly dismissed. The 
Sudder Court did not determine whether the tran-sfors hy sale and gift by Chait 
Singh to Rup Kuar were valid or not, nor did it take any particular notice of 
the alienations made hy tho widoA^'s.’'‘ 

Tho plaintiffs applied on the 7th May 1864 for a review of the Sudder 
Court's judgment. 1 Ruj) Kuar did not apjiear to oppose the application, 
but the other defendants appeared and objected, among other things, that 

• The Suddor Court’K judgnumt will Ihj found fully roportod in S. 1>. A. Bep., 
N.-W. P., 1862, p. 290. 

t The proceedingH taken in review of judgment and tho Sudder Court'H judgment pannod 
on tho 30th August 18G5, in review of its former judgment will be found fully roportod in 
8. P. A. Rep., N.-W. P., 18C5, p. 111. 
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the proprietary rights of the plaintiffs had been confiscated by the Government 
in consequence of their misconduct in the disturbances of 1867 and 1858, and 
tliey were consequently not competent to impugn alienations made by the 
widow, and that, as one or more of the mauzas alienated by the widow liad 
been given to her by her husband in his lifetime, and did not descend to her by 
inheritance from him, she was free to dispose of them as she pleased. The 
Sudder Court admitted the review, obseiving, with reference to its omission to 
determine whether the sale and gift made by Chait Singh in Rup Kuar’s favour 
were valid or not, and to notice the alienations made by Rup Knar, as 
follows:— 

“TheOourt’K decision certainly assumes, without distinctly ruliuR, that a widow who 
succeeds her husband in a separate estate has an absolute, unfettered ri^'ht therein ; and a 
review of it is sought mainly on the ground that such a doctrino has henii declared to ))0 
erroneous by the Full Bench decision of the fitli July 18651, in the case of Mipia Bate v. 
Bhutjican Decn, No. 114 of 1859, which rules that she only possesses a life-interest and a 
restricted right in such an estate, and is incom])etent to alienate any part of it except for si)eci- 
fie purposes of a pious or necessary kind. (This easy is reporlod in S. D. A. Itep., N. W.-l’., 
186.3, vol. ii, p. 15). Considering the ground above [7873 mentioned to by a good and suflicient 
ground for a review, we, on the 5th Docomber last, directed the notices required by s. 378 of th(! 
Procedure Code to be served on the opposite parties. It appeared to us that, according to the 
JTinclu law, as expounded in the decision of the 6th July 18(>5), the pluintilfs may be entitled to 
be regarded as the reversioners of their brother’s estate aftei- his widow, and as competent to 
impugn transfers made by hor, and that an adjudication on the question of the validity of the 
deeds of gift and sale executed in her favour might bo necessary.'’ 

Witli reference to the objections of tlie (iefendants it obsoi-ved as follows : — 

“Wo disallow the setiond objection, Uicause it is a doubtful question whether the 
condseation included the contingent and reversionary rights of the planititts, and one to lie 
settled between them and the (lovcrnment, but with which the objectors have no great eoneern. 

“Wo disallow the fourth objection, because without now discussing the subject of the 
validity of the allegud deed of gift, we note that, according to Hiirlu law, property given by 
a husband to his wife is terniod hvr stridluin, and, if immoveable, cannot be alieii.ited by her.’’ 

At the rehearing of the appeal the Sudder Court laid down the following 
points for consideration:— 

(1) “ Whether the alienations of property made by the female in favour of the male 
dofondants are valid or not. 

(•2) “ Whether the plaintiffs are entitled to be regarded as reversioners of their brother’s 
estate after his widow’s death, and as cunqictent to impugn transfers thereof made by her. 

(S) “Whether an adjudication on the validity of the deeds of gift and sale uxi>cuted in 
hor favour by him is necessary.’’ 

The judgment of the Sudder Coiirt on these points was as follow’s : ■ - 

“ It appears thatmauxa.s Gundlia and Saondha are two out of ten mauzas which the Raja, 
shortly before bis decease, transferred to Bup Kuar by a deed of sale ; and that she on the 15th 
September 1849, mortgaged one-half of tho latter mauzi* to Burbu Prasad, and on the 12th 
March 1850, sold tho former for Bs. 8,000 to Bam Partab. Tho fourth objection made to the 
phiintiffs’ application by the male defendants on the 19th ultimo was inaccurate besides, being, 
for the reason then noted by us, untenable under Hindu law ; but they now argue more plausibly 
that the mauzas transforrod to the female defendant by sale had, in consoquunco of that 
sale, ceased to belong to the Baja before bis death, and therefore form no part of his estate to 
which the plaiutifis can claim to succeed as next heirs after his widow’s death. The plaintiffs 
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alleged in their plaint that the aforesaid sale was purely nominal and fiotitious, having been 
made without [738] consideration, and not having been followed by any real delivery. The 
question raised by that allegation was one on which the Courts did not enter, holding, as they 
apparently did, that a Hindu widow succeeding her husband in a separate estate was com* 
potent tt> alienate it at pleasure. Under the recent construction of Hindu law propounded in 
the Full Bench decision of the Cth July 1863 (S. D. A. Bep., N.-W. P., 1863, vol. ii, p. 16), 
tlisit question would call for decision, but the defendants contend that such question is 
precluded in this case by tht; principle of the ruling of the Full Bench of the 24th January last 
ill the case No. 1244 of 18G4, Solugna v. Itam Soochit Tewaree (S. D. A. Rep., N.-W. P. 
1865, p. 52), inasmuch as the sale in question and the receipt of the sale-consideration wore 
admitted by the Baja in a suit instituted by Bup Kuar on the basis of the sale-deed, and 
decided in her favour accordingly. The ruling in the precedent above quoted is ‘ that a Hindu, 
who is absolute owner of a divided share of real property, is competent to create a charge upon 
it in the shape of a mortgage, though no sum, by way of binding the lien, has been received 
by him, if he have dclibunitcly admitted the incumbrance, and that his reversioners are incom¬ 
petent to have the conveyance charging the estate set aside, exc(qit on grounds which he might 
himself allege in an action to avoid the same.’ 

“ The plaintiffs plead that the precedent is inapplicable, because they do not seek to avoid 
wholly the transfer, but only insist that it should be viewed as a gift. But we observe that 
in so insisting the\ are takhig ground which the Baja himself could not have taken. He was 
competent to sell the m.iuzas to his wife, but ho could not, after having acknowledged the sale 
and the receipt of the sale-price, allege, in an action to avoid the sale, that the transaction Irad 
been not a sale but a gift. Consequently, the Bani is entitled to any advantage which may 
accrue from the tran.saction being regarded as a sale rather than as a gift. That advantage 
is that she has the power of alienating thei)roporty so acquired by her, a power which under 
Hindu law she does not iwsscss in respect of property received by gift or inherited from her 
husband. It is quite possible that, in making over to her somemauzas by deed of sale, and 
others by deed of gift, he intended her to have absolute control over the first to the exclusion 
of all other heirs, and a limited control over the second without detriment to those heirs. As 
in the precedent above quoted, the mortgage-lien was held to bo binding under the ciroum- 
staiires, even though the mortgage-consideration should not have been received, so in the 
present case the sale cannot be disjiutcd, even though the hale-x>rico should have been remitted. 
The conveyance might, indeed, it would siMiin, have been made in another form, which would 
have had the same effect as a sale-deed without being obnoxious to discussion as to considera¬ 
tion. Possibly an iustruniciit not only giving her the inaussas, but authorising her to give 
awa\ or sell the same, would have been sanctioned by the ruling in the precedent case. No. 31 
[739] in ch. viii, p. 238, vol. ii, Jlacnaughtcn on Hindu Law, the raauzas in question being 
self-acquimd propertj', some of those, namely, which he had purchased when sold for arrears 
of revenue in 1817. Wc come therefore to the conclusion that the ten mauzas sold to the 
female defendant by her husband are not any part of his estate, but her absolute property, and 
that the sale by her to Bam Partab of mauza Guudha, and the mortgage of one-half of maiiKii. 
Saondha to Surbu Prasad, are not liable to be impeached b} the plaintiffs, who have title, 
however, to be regarded a.s the reversioners after her death of other mauzas received by gift or 
inherited b^* her from the deceased Baja, and are competent as such to impeach any transfer 
thereof to other parties. 

“ We have thus disposed of the two first questions which wo proposed to consider, and as 
regards the third have decided that the validity of the sale-deed in question cannot under 
the circumstances be questioned. Nor need the validity of the deed of gift bo discussed, as it 
is immaterial to the plaintiffs whether it be valid or not, seeing that the mauzas conveyed by 
it would devolve on the widow by tho Hindu law of succession, by reason of their having 
belonged exclusively to her husband.” 

‘ ‘ With the.so remarks, which obviate any risk of injury to tho plaintiffs’ reversionary rights 
fro^ the Court’s former decision, wo affirm that decision as cogards the dismissal of the ir claim, 


670 



EUP KTJAE &c. [1878] I.L.R. 1 All. 7W 

and order the parties to pay each the costs which they may rospootivoly have incurred in 
connection with this review of judgment." 

On the 16th October 1876, Jagan Nath Singh and Partab Singh having 
meantime died, Bup Kuar transferred by deed of gift to Chandi Prasad mauza 
Banipur, one of the mauzas which Chait Singh had transferred to lier by gift. 

The present suit was instituted in the Court of the Subordinate Judge of 
Gorakhpur, on the 28th August 1877, by Narain Singh, one of the two sons of 
•lagan Nath Singh, against Bup Kuar and Chandi Prasad, to set aside this gift, 
on the ground that the property was the ancestral jiroporty of Chait Singh, 
•Tagan Nath Singh, and Partab Singh, and the gift was made without con¬ 
sideration and without legal necessity. 

From the plaintiff’s written statement it apjieared that ho based his right 
to maintain the suit on the judgment of the Sudder Court in the suit brouglit 
against Bup Kuar and Gulab Kuar by Jagan Nath Singh and Partab Singh. 
He alleged in his written statement as follows:— 

“She (the defendant, Rup Kuar) is trying to waste the property through enmity, so that 
no property might remain for the plni iitii! after her death. |[740] She has, with that intention, 
without any consideration and without any lawful necessity, made a gift of mauza Ranipur, 
yielding a profit of Rs. 800, in favour of the siscond defendant, h(^r harinda. This gift is 
cuL'ulated to cause serious injury to the plaintiff. A transfer like this is illegal, botli according 
to the shastras and legal enactments. The plaintiff, who is the heir of the defendant's 
husband, has the right of instituting a suit for the canceliTieut of the transfer made by her." 

In his written statement filed on the 28th Sc])tember 1877, Chandi Prasad, 
defendant, alleged that mauza Banipur was the separate proiierty of CbaiL 
Singh, and that in virtue of the gift of thoniatiza to Buii Kuar liy her liusliand 
Chait Singh, she bad full power over it and was competent to alienate it; that 
the plaintiff could not rely on the Sudder Court’s judgment, as the defendant 
was no party to the suit in whicli it was ])asse(l, and that the gift had been 
made to him for his faitliful services, and was not impro])ei’. 

Bup Kuar, in her written statement, in addition to the grounds of defence 
taken by Chandi Prasad, pleaded that, as the property of the iJaiiitiff’s father 
and of Partab Singh, his uncle, liad been confiscated by Government, no rights 
passed to the plaintiff on the death of his father or his uncle, and that tho 
judgment of the Sudder Court was not binding on Imr, 

The first, second and fourth issues fixed for trial by tlie Subordinate Judge 
were as follows ;— 

(1) —“ Whether the village in question is tho anee.stral proiHjrty of Rup Kuar’s husluiucl, 
and tho gift is invalid, or it was acquired by her husband, by virtue of gift made in his favour 
by Jain Kuar, and ho has been in exclusive possession thereof, and has transferred it by gift 
to his wife, Rup Kuar, and the gift in question is, at all events, valid? 

(2) —“ Whether tho decree relied on'‘by tho plaintiff can be used by him as evidence or not 
Has the plaintiff any right of action or not ? 

(3) —“ Every right of the plaintiff’s father, whether in his name or not having been con¬ 
fiscated on account of his rebellion, can the plaintiff bring tho present suit or not? ” 

The Subordinate Judge fii'st decided tl)o fourth issue in favour of tJie 
plaintiff on the ground that the plaintiff' had brought tho suit in liis own right 
under Hindu law. Ho then decided the first [741] issue against the plaintiff', 
dismissing the suit on that issue. His decision on tiiat issue was as follows: — 

“ The plaintiff has brought this action recognising tho gift made in her favour by her hus¬ 
band as valid and in force; and cdhsidcring that, as the said gift moroly convoyed a limbed 
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intomt (life-intorcst) to her, sho was not entitled to make the present transfer, The most 
important question which is now to be determined is, ‘ whether, under the gift made to the 
lady by her husband, she acquired a limited proprietary right, giving her no title to make the 
present alienation, or she is the absolute proprietress entitled to ma^e this us well as every 
sort of aliiiiiation.’ On perusing the record, it appears to me that the husband of the woman 
has made the gift in her favour without any condition or restriction. There is no condition 
whatever cither for or against an alienation. As far as I can see, I consider a gift or aliona* 
tion of this kind to be permanent and without any restriction. I do not think ms'self 
justided in considering a gift and alienation of this kind to be made only for the life-timo 
of the Musammat. If the property be supposed to have actually been acquired and to have 
been exclusively possessed by the husband, and to have been transferred to the wife only for 
her life, then the gift and the expenses relating to it can bo looked upon in no other light 
than that of a farce. If we were to limit without any good reason any such absolute transfer, 
these restrictions could be placed in every instance. It would then follow that, if the hus- 

b.and would alienate his self-acquired property to a stangcr by 
Choiler Lai gift or sale, the alienation would be invalid. But this is clearly 

123'B C. 13\V. R. 28,5, wrong. The precedent noted in the margin suiqiorts the view 

taken by mo, viz., that such alienation will he considered per¬ 
petual, and a daughter-in-law and widow are entitled to alienate (proiiorty). 1 therefore do 
not consider the plaintiff entitled to bring the present claim." 

The iilaintiff aiipealed to the ni{*li Court, contondinf* that the decision of 
the Suddev Court, dated tlie 30Ui August 1B75. had finally doterinined that 
Bup Kuar was not competent to alienate the inauzas which Chait Singh had 
transferred to her by gift, and tlio Subordinate Judge should not have ro-opeu- 
cd tlie ijnestion ; that Kup Kuar acquired uiauza Eanipur by inheiitanco aiul 
not by gift: and tliat even if she acquired it by gift, she was not comiwtent to 
alienate it, and the appellant was entitled to a decree setting the gift aside. 

The Senior Government Pleader, Lala J««/a Pmsrtrf, Munshi llunuman 
Franad, and Lala Lalla Pmstul for the Aiipellant. 

[742] Mr. Conhin, the Junior Government Pleader, Bahu JJtcarkn Nath 
Bauarji, Maulvi Mehdt Hasati, Pandit liishambhur Nath, and Bubu Jogmdro 
Nath Chaiidhri for the Eespondents. 

The Court (Pearson, J., and Oldfield, J.) delivered the following 

Judgment :--Tho plaintilT has brought this suit on the allegation that the 
estate belonged to Chait Singh as a separate estate, and his widow, the female 
defendant, succeeded to it at liis death, and took a life-interest, and plaintiff, 
as the next heir to her husband at her death, sues to cancel a deed of gift made 
hy her in favour of defendant No. 2, on the ground that there was no necessity 
for the alienation, and further that it was ruled, in a suit brought by plaintiff's 
father against the widow, on the 30th August 1865, by the Sudder Dewani 
Adalat, that the lady liad only a life-interest, and plaintiff was heir at her death 
and the above decision is binding. 

The defendants iiloadcd that tlio above decision docs not bind the parties 
to this suit: that Chait Singh made a gift of the property to the defendant his 
wife in his lifetime, hy whicli sho obtained it absolutely, and her transfer can¬ 
not be questioned ; that the plaintiff is barred hy limitation; and further that, 
in consequence of the confiscation of his father’s property for rebellion, he has 
no locvH standi, and the gift was a fitting reward to defendant No. 2 for services 
rendered as manager of the lady’s projierty, and had Ijeen allowed by the 
brother of the plaintiff. • 
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The lower Court has decided tliat there was a gift by Ohait Singh in 
favour of liis wife as defendants plead, and that it gave her absolute ix>wer over 
the estate, and on this ground he disinissed the suit. 

It appears that on the 30th August 1865, there was a review by the Sudder 
Dewani Adalat of a former judgment in a suit brought by plaintiff’s father 
and uncle against the defendant No. 1, the object of which was to be declared 
heirs of Chait Singh in respect of his property, among which is that now 
in suit, and to avoid certain alienations made by the widow. It appears 
to have been pleaded by the defendant tliat the estate was held sepa¬ 
rately by Chait Singh, and that some of the property had been sold, and 
some, including the mauza in suit, had been given to tlie lady by [748] 
Chait Singh, and some inherited, and the Court held tliat the estate 
was the separate estate of Chait Singh, and that the maiizas sold did not form 
part of his estate at his death, but were the absolute property of tlie wife, but 
that the plaintiffs were entitled to be regarded as the reversioners after her 
death of the niauzas received by gift or inlierited by her from the deceased, and 
comjietont as such to impeach any transfer thereof to other iiarties. The Court 
did not consider it necessary to decide the validity of the deed of gift on the 
part of Chait Singh to his wife, as they hold it was immaterial to the plaintiff’s 
whether it he valid or not, seeing that the mauzas conveyed by it would devolve 
on the widow by the Hindu law of succession by reason of their having 
belonged exclusively to her husband. 

With reference to tlie pleas in appeal, we observe tliat it may he that the 
above decision has not the elTect of rat judicata, as the plaiutill' contends, since 
the itlaintiff <loes not come in tlii’ougli or under his father when he is suing as 
next heir to Ids uncle. Nor can there he any doubt that the defendant’s 
husband, Chait Singh, did convey tlie property in suit to the defendant in his 
lifetime by deed of gift, for the evidence adduced on this point by the defen¬ 
dant is convincing. So much therefore of the case of the plaintiff which rests 
the claim on the allegation that the defendant succoedeil as heir to her husband 
fails, but notwithstanding, w’e consider that tlie plaintiff is entitled to succeed 
in this case on the view we take of the case. 

Admitting that the defendant obtained the estate by gift, tiiore can be little 
doubt that by Hindu law she wdll have no absolute power over immoveables 
given by her Jiushand. “ What has been given liy an affectionate luisband to 
his wife, she may consume as slie pleases, when he is dead, or give it away, 
excepting immoveables. The meaning is that, as regards immoveable property 
given by the husband, the wife is allowed to use it only by dwelling in it, but 
not to alienate it by gift, or sale, or in any other manner,” Narada, Digest of 
Hindu Law by West and Biihler, Bk. ii, p. 74, and Mr. Colobrooke's remarks 
found in Strange, vol. ii, pp. 402, 407, wliich are as follows :—“ No doubt the 
widow may give away her own property, excepting land given to her by her 
husband or C744] inherited from liim, which sho cannot dispose of wdtliout 
consent of tlie next lieirs.” There are other toxts of the same iiuiiiort, and this 
view of the effect of the gift was taken by the Sudder Dowani Adalat in the 
decision already referred to, in which the learned Judges cited a case in 
Maonaughton’s Precedents (sec case xxxi, 3d. ed., p. 230), and their ruling in 
that case has lieen followed by this Court in (ianpat Sinpli v. (ritvga remhad 
(H. C. E., N.-W. P., 1867, p. 233). A ruling to the opposite effect by the 
Calcutta Court (see Chattar Lai Sniuh v. Sheivukravi, 5 B. L. K., 123 ; S.C., 
13 W. E. 286) lias boon cited to us, but it is not in accordance with the rulings 
<jf this Court. • 
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Immoveable property given to a wife by a husband would appear therefore 
to be held on terms similar to those on whicii property inherited from her 
husband is lield, and her acts in respect of it liable to question in a similar 
manner by the next heirs. And there seems no doubt plaintiff is in a position 
to question the alienation made by the widow as next heir, whether the pro¬ 
perty be held to be the lady’s stridhan governed by the law of succession 
ai)plicable to stridhan, or itj be lield subject to the ordinary succession of 
property inherited from her husband. In the latter case he is next heir to the 
husband, and if it be subject to the succession as stridhan, the lady being a 
childless widow, he will succeed failing the husband. 

The defendants’ pleas of limitation fail, since the right of suit to cancel the 
gift cannot be said to have accrued to plaintiff before the date of the alienation, 
and there has been no possession on the part of the widow which can be said 
to bo adverse to the title. Nor is there anything in the confiscation of the 
father’s property which can affect the plaintiff’s reversionary rights as heir to 
his uncle. There remains the question of the validity of the alienation to 
defendant No. 2. The ground stated for the gift is that it was a reward for good 
and faithful seiwices as the lady’s manager. Wo do not think it is shoAvn that 
the defendant has not always received his regular remuneration for services 
performed ; on the contrary, it would ajipcar that ho has ; and the gift in question 
can only be considered to be an act of generosity, and not one strictly called 
for by the circumstances, and which should be mot from the ladv’s private 
[743] resources if at all, but is not one which can justify a permanent 
alienation of pai*t of the landed estate which belonged to her husband. 

The plaintiff will have a decree declaring that the gift to the defendant is 
invalid so far as it affects plaintiff’s reversionary right as next heir. The 
appeal is decreed with costs. 

Appeal allowed. 


NOTES. 

[ HINDU LAW—HUSBAND’S GIFT OF IMMOVEABLE PROPERTY.— 

Sir Ourudas Banerjee in his Marrin{)f and Slridhana, 3rcl Edition (1013), p. B3H, is of 
opinion that tho restrictions on the Hindu widow in respect of gifts of imniovoablc projtorty 
from the husband, enure in fa\our of tlic strulhnnn heirs ns distinguished fruin tho husband’s 
reversionary heirs. See also p. 3.87 of the same book.] 
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[1 All. 745] 

FULL BENCH. 


The 16th July, 1878. 

Present: 

Mr. Justice Turner, Opficiatino Chief Justice, Mr. Justice Pearson, 

AND Mr. Justice Oldfield. 


Collis.Plaintiff 

versus 

Manohar Das.Defendant.'*' 


Application for leave to sue as a pauper — Appeal—Act X of 1887 (Civil 
Procedure Code), ss. 2, 64, 407, 814, 450, 588—Act VIII of 1859 
(Civil Procedure Code), .v. 811. 

No appeal lies under Act X of ]fi77 from an onlcir made under that Act rejecting an 
application for permission to sue as a pauper. 

One Edwin Collis applied to the Judge of tlic Small Cause Court at Allahabad, 
exercising the i)owers of a Subordinate Judge, for permission to bring a suit as 
a pauper. The Judge, under s. 4071 of Act X of 1877, rejected the application 
on the ground that the ixstitioner was i)OSsossed of sufficient means to enable 
him to pay the fee prescribed by law for the iilaint in sucli suit. 

The petitioner preferred an appeal to the High Court against the Judge’s 
order rejecting his application. 

The Court (TURNER, Oft'g. C.J.), on the 12tli June 1878 ordered the petition 
of appeal to bo laid before a Division Bench of the Court. The Division Bencli 
(Turner, Offg.C.J., and Pearson, J.), on the 14tli Juno 1878, admitted the 
appeal in order that the question whether an appeal would lie oi not miglit bo 
argued. This question was argued before the Division Bench, which directed 
that the case should be laid before tbe Full Bench. 

The i>etitioner appeared in person and contended that the order of the 
Small Cause Court Judge was a “ decree” within tlie meaning [746] of s. 2 of 
Act X of 1877, and that it was consequently appealable under s. 540 of that 
Act. He referred to Thakur Prasad v. Ahsan Alt {ante), p. 668. 

The Junior Government Pleader (Babu Dioarka Nath Bannrji) for 
the opposite party, contended that the order was not appealable under 
Act X of 1877. 

* Miscellaneous Application, No. 15B., against an order of G. E. Knox, Esq., Judge of 
the Small Cause Court, Allahabad, dated the 30tli April 1878. 

Bojootion of application. t [Sec. 407 ;—If it .appear to the Court upon such examination 

(a) that the applicant is not a pauper, or 

(i>) that ho li.as, within tho two months next before the presentation of the applica¬ 
tion, disposed of any property fraudulently or with a view to obtain the IxMiedt of 
this chapter, or 

(c) that his allegations do not show a right to sue in such Court, or 

(d) that he has entered into any apeement with reference to the subject-matter 

of the proposed suit under which any other person has obtained an interest in 
such subject-matter, the Court shall reject tho application.] . 
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The following Jad^ents were delivered by the Full Bench:— 

Pearsoiii J.—This is an appeal from an order passed under s. 407 of Act X 
of 1877, I'ejecting an application for permission to sue as a pauper. Such an 
order was not subject to api;>eal under the old’Code of Procedure (s. 311 of Act 
VTII of 1859). The question is whether it is appealable under the new Code 
of Procedure, Act X of 1877, No provision for an appeal from such an order 
is made in s. 588 of the Act, The appellant contends that it is apiiealable as 
a decree under s. 540, in reference to the terms of the second section, in which 
a decree is defined as the formal order of the Court in which the result of the 
decision of the suit or other judicial proceeding is embodied. 

The order in question certainly does not embody the result of the decision 
of the suit, which it refuses to entertain in the manner in which it is sought 
to bo instituted without payment of the fee payable by law on the plaint. 

It can hardly be denied that the order embodies the result of a judicial 
proceeding. But so also do the orders specified in s, 588 embody the result of 
a judicial proceeding, yet it cannot be presumed that those orders were regarded 
as decrees appealable under a, SfO'" by the Legislature, for had they been so 
regarded, it would have been unnecessary to declare in s, 588 that an appeal 
shall lie from them. It seems to follow that the judicial proceedings referred 
to in s. 2 are proceedings of a different nature from those which result in the 
orders specified in s. 588, and that they in some degree resemble and i)artak6 
of the character of a suit.^ 

The category given in s, 588 includes ail imijortant oi-ders passed in the 
coui'so of the trial of a suit and the e.Kecution of a [747] flecreo, except the 
most important of all, namely, orders finally disposing of applications for the 
execution of decree. As it is impossible to suiiposo that an appeal would be 
allow^od from orders of secondary importance, and not from orders of the first 
importance, it may reasonably be concluded that orders finally disposing of 
applications for the execution of decrees were intended to be appealable as 
decrees under s, 540, A recent judgment of tiie Full Bench of this Court 
{Thakivr Prasad v, Ahsan AU, ante, p, 668) has settled that they are so 
appealable. 

Proceedings in execution of decree necessarily follow what is called the 
decision of the suit in s, 2, They may, indeed, be still a part of the suit, if 
that bo held not to terminate with the decree, but with the execution of the 
decree. Nevertheless each application for execution may be viewed as a little 
suit of itself, though it be a suit within a suit; and the profleedings in each are 
not unlike those in the trial of the suit. That proceedings under s, 244 were 
so viewed by the Legislature is indicated by the provision made in s. 588, 
cl. O') for apt^eals from orders passed in the course of them of the same nature 
with api}ealable orders made in the course of a suit. 

An application for permission to sue as a pauper is really the presentation 
of a plaint. The order passed upon it does not so much resemble an order 
determining matters in issue between parties relating to the execution of a 


•[Sec. 540 :—Unless when otherwise e3q)reHHly provided in this C5ode or by any other law 
to lie from all being in force, an appeal shall lie from the decrees, 

? Irorti any part of the decrees, of the Courts exorcising original 

1 jurisdiction to the Courts uuthoriased to hear appeals from the 
■ossly prohibited, decisions of those Courts.] 


Appeal 
original 
when oxi 
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decree as an order passed under s. 54, cl. ib), I rejecting a plaint written on ])aper 
insufficiently stamped. That order is not a decree appealable under s. 640, but 
is api)ealable under s. 588, cl. (e). From an ortler rejecting an application 
under s. 407 [ it was presumably deemed unnecessary to allow an apijeal in 
reference to the provisions of 8.413. Tlie present appeal silould therefore in 
my opinion be rejected. 

TurneP, 0ff8« C, J.—I concur in tlie judgment pronounced by Mr. .fustice 
Pearson. 

Oldfield, J. 1 concur in tlie judgment of Mr. .lustiee Pk.VRSON. 

Apjteal rejiHcd. 


NOTES. 

t Hee (IS'.W) ‘21 All. IMS; r.mirn (IHHf.) !) All. I'iO.] 


[748] FULl. PHNCH. 


The Kith Juhi, 1H7K. 

Present : 


Mr. .IrsTicE Tehner, Offk’Iatin*! Chief .Te.stice, 


Mr. .It’stk’K Pearson 


AND Mr. .IlTSTICK Ol-DFlEIil). 


Culah Singh.Petitioner 

rcrsns 

[jachnian Das.Oj)l>osite Party." 


Apitlication lo sH axliht mi ex parte (h'cree.—Afjficiil -Acf X of 1H77 (dinl 
l*roa>(hn'(‘ (Im/r), .s.s. V, //W, J(>S, ‘■iAI-, ■'iStS — Act VIII of IHoU (Ciril 

Procerlnye Code), s. Ilf). 

No apiMfal lies unrttT lUit X of 1S77 from an order made undor that .Act rejt'ctiii/? an 
sipfdication for an order setting aside a decree made fj- jmrti’ against a defendant. 

.V DKC’RKF. was jiassod es luirle against one Culab Singh, the defeiulaiit in 
a suit. He applied to the Court of First Instance for an order to set tliis decree 
aside, on the ground that no summons to apiiear had been sei-ved upon him. 
Tlie Court, on the 20tli Deceml)er 1877, rejected tlie ap))Iication. 

Gulab Singh preferred a petition of appeal to the High Court against tlie 
oixler rejecting the application. The Court (Pearson, .T.) referred the case to 

* Miscollancoua First Appeal, No. H.5 of 187H, from nn order of Mauivi Sayyid Farid-ud- 
din Alimad, Subordinate Judge of Aligarh, dited the ‘20th Deccmln'r 1877. 
t [ Sec, fl4 :--Tho plaint shall Iw rejected in the following cases 

# * # ♦ 

(h) If the relief sought is propurlN valued, hut the plaint i. written upon paper insufti- 
.u 1 • r n n i . riently stamped, and the plaintii!, on being reqniml hy the 
WU^ the plaint shall le supply the reciuisite stamp-jtaper within .i tinu' to Iw 

n'jected. fixed by the t’onrt. fails to do so : 


1 AU.—73 
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the Full Bench, observing that, unless orders made under s. 108* of Aot.X of 
1877 fell within the definition of decr^ and were appealable as such, there 
seemed to be no provision in Act X of 1877 for apiieals from orders made 
under that section. 

Babu Ihvarka Nath Mukarji for the Petitioner. 

Tlie oi)posite party was not represented. 

Tlie following Judgments were delivered by the Full Bench :— 

Pearson, J. —Section 119 of Act VIII of 1869 provided that "no appeal shall 
lie from a judgment passed ex jtnrte against a defendant who has not appeared,” 
but that, " in all cases in which judgment may be passed ex parte against a 
defendant, he may apply within a reasonable time to the Court by which the 
judgment was imssed,” for an order to set it aside, and that " in all oases in which 
the Court shall pass an order for setting aside the judgment, the order shall be 
final, but in all appealable cases in which the Court shall reject the application, 
an apireal shall lie from tlic order of rejection to the tribunal to which the final 
decision in the suit would Ix) appealable.” 

Under the new Code of Procedure an ex parte decree is apirealable like any 
other decree. The provision that no aptx)al shall lie [749] against an ejc parte 
decree has not been I’e-eriiicterl. Section 108 of Act X of 1877 provides that, as 
Irefore, " in any case in which a decree is passed exparte iigainst a defendant 
under s. 100, he may a]>ply to the Court by which the decree was made for an 
order to set it aside.” Section 119 of .\ct VIII of 1859 nimle in ovisions of a some¬ 
what similar nature in reH])ect of judgments against a plaintifi by default. He 
was not allowe<l to a[)i)eal against the judgment, but was iiermitted to apply 
within thirty days from its date for an onler to set it aside ; and in all appeal- 
able cases in which the ap])lication was rejecte<1, the order of rejection was 
api)ealahle. By the new Cfxlo of Procedure it may be a question whether a 
plaintitf is not precluded from apfiealing fi'om a judgment against him by 
default: hut he may, under s. 103 of Act X of 1877, apply for an order to set 
the dismissal of his suit aside; and under cl. (f), s. 588, orders rejecting appli¬ 
cations under s. 103 (in cases oi)en to apiMtibl) for an order to set aside the 
dismissal of a suit are expressly declared to l^ api>ealable. As there is no 
provision of a like nature made in s. 588 of Act X of 1877 for appeals from 
orders rejecting applications under s. 108 for setting aside ex parte decrees, it 
is prima facie inferrible that such orders were not intended by the Legislature 
to he appealable. There remains the question whether such orders can be held 
to be decrees within the scoiie of the definition of a decree given in s. 2 of the 
Act, and as such apx)ealable under s. 540. It is obvious to remark that if such 
orders could be regarded as decrees, so also might orders on applications under 
s. 103 refusing to set aside ex parte decrees be regarded as decrees. Tlie 
circumstance that provision has been made in s. 588 for an appeal from orders 
rejecting applications under s. 103 seems to show that they were not regarded 
as decrees appealable under s. 540 by the Legislature, and warrants the con¬ 
clusion that orders rejecting applications under s. 108 cannot properly be so 
regarded. " Decree ” is defined in s. 2 as meaning the formal order of the Court 
in which the result of the decision of the suit or other judicial proceeding is 
embodied. An order refusing an application to set aside an ex parte decree 

* C Sec. 108 :—^In any cane in which a deoreo ie paHited ex parte against a defendant under 
Setting aside decree ex Section 100, he may apply to the Ck>urt by which the decree was 
parte againnt defendant. made for an order to set it aside; 

and if it be proved to the Hatiafaction of the Court that the defendant waa ;^vented 
by any sufficient caunc from appearing when the suit waa called on for hearing, the Court 
aholl an order to set aaidc the decree upon auch terms as to coats, payment into Court, 
or ptherwiae, as it thinka fit, and shall appoint a day for pkooeeding with the suit. ] 
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certainly does not embody the result of the decision of the suit. Such an 
order does, indeed, it must be admitted, embody the result of a judicial jjro- 
ceeding. But so do the orders specified in s. 588 embody the results of judicial 
proceedings, and yet they cannot be presumed to have been [780J regarded by 
the Legislature as decrees appealable under s. 640 ; for hod they been so regard¬ 
ed, it vrould have been unnecessary to declare in s. 588 tlvat an appeal shall 
lie from them. It is presumable then that the judicial proceedings referred to 
in s. 2 are of a different nature from those which result in the orders specified 
in s. 588, and that they in some decree resemble and partake of the cliaracter 
of a suit. The category given in s. 588 includes all important orders passed in 
the course of the trial of a suit and the execution of a decree, except the most 
iropottant of all, namely, ordere finally dis])osing of applications for the execu¬ 
tion of decrees. As it cannot be supposed that an appeal would be allowed 
from orders of secondary^ impoi’tance, and not from orders of the first import¬ 
ance, it may reasonably be concluded that orders finally disjwsing of applications 
for the execution of decrees were intended to be appealable us decrees under 
s. 540. A recent judgment of the Full Bench of this Court (Thakur Prasad v, 
Aksan Ali, ante, p. 668) has settleil that they are so appealable. Proceedings 
in execution of decree, following the decision of tiie suit, may be still a part of 
the suit, if that be held to tei'uiinate not with the decree, hut with the execution 
of the decree. Nevertheless each application for execution may be viewed as a 
little suit of itself, though it Ije a suit within a sidt; and the proceedings in 
each are not unlike those in the trial of a suit. That proceedings under s. 244 
were so viewed by the Legislature as proceedings of a distinct kind, analogous 
to proceedings in a suit, is indicated by the special and remarkable provision 
made in s. 588, cl. O') for appeals from orders passed in tlie course of proceed¬ 
ings under s. 244 of the same nature as orders appealable in the course of a suit. 
The proceeding which results in an order rejecting an application to set aside 
an ex parte decree is a proceeding very different from that whicli results in an 
order detennining matters in issue between parties relating to tlie execution of 
a decree, and is not at all of the same character as a suit. The jiresent appeal 
should, thei'efore, in my o])inion, be rejected. 

TurneFt Off^. C.J. —1 am of the same opinion. 

Oldfield, J.— 1 concur in the view' ex]jressed by Mr. Justice PiiAMSON. 

Appeal rejected. 


NOTES. 

C This is no longer law ; srr tlic Civil Procedure.Code. I'JOS. isiRciully Or. ‘Irt, cl. (dp 
The case of 4 All. .387 also is not law.] 
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FATEH SINGH V. 


[751] APPELLATE CIVIL. 


The mh Jnl}/, 1878. 

Phesent: 

Mh. Justice Turner, Officiatinc4 Chief Justice, and 
Mr. Justice Pearson. 


Fateh Singh.Plaintifl' 

ver.su a 

SiUi'wal Singh.Defendant." 


Act IX of (Contract Act), ss. ‘A3, Al — Unlair/ut Consideration—Void 
aureement- Act X of 187A {Crivuval Procedure Code). 

F was required liy the Magistrate, under the Code of Criminal Procedure, tofurnisli two 
sureties, who should b«> resiKmsiblo for hi.s good lajhaviour, each in a certain sum. S agreed 
to become a surety on condition that F would de})usit with him the amount of the security. 
F made the dejrosit. and S became a surety. The perit)d for which S was res])onsible for F's 
good conduct having expired without F committing any act to forfeit the security, and ,S' refus¬ 
ing to return the deposit, F sued .S to recover the deposit. Jtelfl that, as the consideration 
fur the agreenuMit defeated the object of the law. the euusideration was unlawful, and F 
Was not entitled to relief. 

In August 1875, one Fateh Singli was retiuired, under s. 505 Act X of 
1872, to procure two persons of a])j)rovcd rcsiHictahility wlio would he rosi)on- 
sihle for his good behaviour for one year each in the sum of Rs. 600. He 
prcKluced one Sanwal Singh and a certain other i)er8on. These ijersons were 
acce])ted ))y the Magistrate as his sureties, and Fateh Singh was I'eleased from 
custotly. The period of time for wliich tlieso sureties were to be resix>nsihle 
for Fateh Singh’s good conduct elapsed without his committing any act to 
forfeit the security. The present suit w'as brought by Fateh Singh against 
Sanwal Singh to i-ecover from him Rs. 600. This sum the ])laintifT alleged he 
liml deposited in .\ugust 1875 with the defendant in consideration of tlie defen¬ 
dant's giving security for his good l)cluiviour. The defendant denied that the 
plaintiff had made the alleged deposit with him. The Munsif trying the suit 
fixe<l as the sole issue, “ Was the amount claimed by the plaintiff deposited hy 
him with the defendant in consideration of the defendant’s giving security fov 
the plaintiff’s gocxl behaviour ?” This issue the Munsif determined in the 
defendant's favour, and dismissed the plaintifl‘’s suit. On appeal hy the plain¬ 
tiff, the District Judge found that tlie money luul been deposited by the 
plaintiff with the defendant as alleged. The Judge nevertheless dismissed the 
plaintiff’s suit for the following reasonsThe only doubtful jx)int in my 
mind is as to the suit being of a nature capable of obtaining [752] relief. 
Under the lules of the Criminal Procedure Code a jjerson called ujMsn to furnish 
bail fur good behaviour cannot pay cash in lieu of security ; the object in having 
other pers<jns to stand bail for him is to protect society against the i)eri)utra- 
tion of crime, and it is the duty of the sureties to look after their charge, and a 

* Second Apix'id, No. 1391 of 1877, from n decree of 3. H. Primtep, Esq., Judge of 
Cawiiporc, dated theii7th August 1877, affirming a decroo of Muushi Tjalta Prasad, Munsif of 
Cawiipore, dated the 29iid March 1877. 
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Magistrate is com])etent to refuse a surety offered if lie thinks suoIj surety is an 
unfit person (s. 516 of Act X of 1872). Wlien the surety knows that his l)ail- 
hond would be forfeited atid lie himself mulcted to the extent of the liability set 
forth therein on any failure of his to discharge that duty, he would naturall>- 
fulfil his duty, and the law would be satisfied ; but if, on the other hand, he 
receives a sum of money from the individual for whom he stands surety equal 
to the value of the bail, he has not the same interest in watching the doings 
of his charge; he may he quite indifferent to the regards of society, and allow 
Jiis charge to do and act as he jiloases, conscious that, if his bail-bond bo 
forfeited, he w^ould only be called upon to make good its value; he will in short 
iiave served his friend a good turn, but will thus have defeated the requirements 
of law, and any act which is in itself o])posed to tlie principles of law is 
incapable of relief: it follows then that an abetment of such an act also places 
itself beyond civil remedy. Looking upon the act of plaintiff in advancing a 
money inducement to defendant to stand bail for him as illegal, altliough 
tlio custom is orally said to maintain and to be not infrequent, I arrive at the 
same conclusion as the lower Court, although ujion different grounds, and 
sustain the finding.” 

The jilaintiff uiipealed to the Higli Court, contending that he was entitled 
to recover tlio money claimed by him. 

Pandit Nal/i and Mir Alcbttr IJusHdin for tlie Ap])ellant. 

Mr. Clmtb’rii, the Junior Government Pleader (Hahu Divmka Sath 
iJamirji), and Pandit liishamhhitr Natli for the Kespondont. 

The Judgment of the Court was delivered by 

Turner, Offg. C.J The appellant was required Iiy the Magisti ate to furnish 
two sureties for his good behaviour, each in the sum of Rs. 600. The respon¬ 
dent agreed to become a siu'oty on condition tliat the apjiellaut would deposit 
with liim the sum in which he was required to go hail. The deposit was made, tlie 
period of suretyship expired without any act having been committed by the aiipel- 
[733ilant to forfeit the security, and thei'efoje the ajqiollant a]>])lied to the 
respondent to reiiay the deposit. The respondent refused, denying th<* dujiosit. 
Tlie apiiellant brought this suit to recover the deposit, hut failed to establish to 
the satisfaction of the Court of First Instance that the de])osit had been made. 
The lower .Vjijiellatc Court found that the dejxisit of the sum of Rs. 600 with 
the respondent on the terms alleged was proved, but infused relief on the ground 
that the consideration of this agreement was unlawful in that it defeated the 
object of the law. 

In sijeoial apiieal the apiiellant challenges the propriety of this ruling. 

In our judgment the conclusion at which the Judge has arrived is right. 
The Criminal Procedure Code, ch. xxxviii, omjiowers the Magistrate to require 
a person of notoriously bad livelihood to procure sureties who shall he respon¬ 
sible for his good conduct in the amounts I’equiied from tiiem. if the amount 
for which a surety is resixinsible is deposited with him hy, or on behalf of, the 
l>erson for whose conduct he undertakes responsibility, it is obvious that he is 
rosijonsible only in name. No Magistrate with a knowdedge of the facts would 
be justified in accepting the surety under this chapter. The object of the law 

. I • 4 1 .51(>;—A Alagistriite may refuse to iiccL'iitimy surety offered 

Sureties may lie mjeetwi this (ihaptcr on the ground that such surctv is an unfit 

oil the ground of character. n 
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would be defeated. We must then afQrm the decision of the Judge and dismiss 
the appeal, but seeing that the respondent denied the deposit, and that he was 
a party to the agreement, and that the point raised is novel, we order each 
party to bear his own costs in all Courts. 

Appeal diamissed. 


MOTES. 

£lu (1899) P. R. 1 it was held that the auroty who gave bail to au acoased oaiiuot recover 
it from him ou its forfoitare.] 


c 1 All. 763. ] 

APPELLATE CIVIL. 


Tfie 8th June, I87d. 

Present; 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Oldfield. 


Vaughan.Plaintiff 

versus 

Heseltine and others.Defendants.'^ 


Will—Devise of immoveable property subject to its heiny charged in a particular 
manner by the devisee—Property not charged in accordance with the Will — 
Suit to enforce charge—Assignment by a Le^tatee to Executor of Legacy. 

Certain immoveable property was devised by will upon condition that the devisee, who 
was also an executor of such will, should execute a mortgtvge of £766!! such property to the 
Ollicial Trustee of Bengal for the time being to secure the payment of a certain legacy. The 
devisee, with the intention of giving effect to such conditiou, mortgaged such property to his 
co-executors. Held, in a suit by one of such co-executors to enforce the mortgage, that the 
mortgage, not being executed in accordance with the terms of the will, was invalid, and the 
suit was not maintainable. 

Semble that an assignment by a legatee to an executor of a legacy is void. 

One Joseph Nelson Heseltine by the 9th clause of his will, dated the IBtli 
February 1864, devised his estate known as the Ellenlrorough Hotel estate to 
the use of his son, Rol>ert Henry, upon condition that Jhe should, when so 
requested by the trustees of the will, execute and deliver to them a mortgage of 
such estate for securing to the trustees the payment of the sum of Rs. l(i,(X)0 
bequeathed in the will to the trustees ui)on certain trusts therein mentioned. 
The testator further directed that such payment was to be made by annual 
instalments of Rs. d,0(X) each without interest, and that the first of these 
instalments was to be paid at the expiration of one year after his death. The 
testator by his will appointed his son, Robert Henry, and his son-in-law, Joseph 
Hm'st, the executors of his will, and Charles Frederick Vaughan and the 
Administrator-General of Bengal for the time being trustees of it. By a 
codicil to his will, dated the 24th February 1865f the testator revoked the 

* Regular Appeal, No. 77 of 1878, from a decree of W.-E. KiuBoy, Esq., Subordinate 
Judge of Dehra Dun, dated tbe 18th May 1878. Reported under a special or^ of the 
Hon’ble the Chief Justice. 
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appointment of Sir Charles Frederick Vaughan, and the Administrator-General 
of Bengal as trustees, and appointed the Official Trustee of Bengal for the time 
being the sole trustee of his will. He thereby further appointed Charles 
Frederick Vaughan to be an executor of his will in addition to his son, Rol)ert 
Henry, and his son-in-law, Joseph Hurst. He also thereby gave and bequeathed 
to his daughter Charlotte, wife of Joseph Hurst, the sum of Rs. 12,000 “for 
her own sole use and benefit, free from the control, debts, and liabilities of her 
then or any future husband,” and he directed that such sum of Rs. 12,000 should 
be paid to Charlotte Hurst “ on her sole and personal receipt” out of the sum of 
Rs. 16,000 charged upon the Bllenborough Hotel estate. He further directed 
that such payment to his daughter Charlotte was to begin from the receipt by 
the trustees of his will of the second instalment of Rs. 3,000. 

On the 2nd March 1866, Robert Henry Heseltine executed a mortgage of 
the Ellenhorough Hotel estate to Joseph Hurst and [7663 Charles Frederick 
Vauglian to secure tlie payment of the sum of Rs. 16,000, with the intention of 
giving effect to the condition imposed upon him by the 9th clause of his 
father’s will. 

On the 20th July 1870, Charlotte Hurst assigned by sale to Charles 
Frederick Vaughan the sum of Rs. 12,000 l>oqucatbed to her under the codicil 
to her father’s will. The consideration for the sale was stated in the sale-deed 
to l)e Rs. 8,000. This deed contained a power of attorney authorising Charles 
Frederick Vaughan, for Cliarlotte Hurst and in her name, but for his own use 
and l)enefit, to demand, sue for, and receive the legac\ from the proper iiersons, 
and on payment of the money to give a recoi])t for the same. 

On the 11th February 1873, Charles Frederick Vaughan brought the 
pi'esent suit against Robert Henry Heseltine to enforce the mortgage of the 2nd 
March 1866. The plaintiff claimed to recover Rs. 19,427-8-0, lieing the amount 
of the second, thinl, fourth, fifth and sixth annual instalments of Rs. 3,000 each, 
and interest, by the sale of the Ellenhorough Hotel estate, niaking Joseph 
Hurst a defendant in the suit, as ho refused to join in it as a plaintiff. The 
suit was instituted in the Court of the Subordinate Judge of Debra Dun. The 
Mussoorie Bank, which held a prior mortgage of the Ellenhorough Hotel estate, 
was made a defendant in the suit on its own application. The plaintiff did 
not describe himself in the plaint in the suit as an executor, and did not 
]iroduoe the will of J. N. Heseltine, but only the deed of the mortgage. The 
plaint was therefore returned to him by the Subordinate Judge for amendment, 
and the case was adjourned for the production of the will. At the second 
hearing of the suit Joseph Hurst consented to be made a co-plaintiff. The 
issues for trial were fixed at this hearing, the first of them being as follows : 
“ Can Vaughan, as ^executor, purchase of a legatee?” At this hearing the 
defendant admitted his liability to the extent of the instalments sued for. At 
the final hearing of the suit Joseph Hurst did not appear. The Subordinate 
Judge dismissed the suit on the first issue, on the 13th May 1873, on the 
ground that the plaintiff was not suing as an executor for the benefit of the 
estate, but to enforce the assignment to him by Charlotte Hurst of lier legacy, 
which assignment the .fudge considered invalid. 

ITse] The plaintiff appealed to the High Court against the decree of the 
Subordinate Judge. 

Mr. Wanwr, for the Appellant, contended that the Subordinate .Tudge was 
wrong in dismissing the suit upon a point foreign to it; that the assignment 
by Charlotte Hurst to the plaintiff of her legacy was not void, but merely 
voidable at the option of the assignor; that Charlotte Hurst was no party to 
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the suit, nor hiul »he taken any steps to have the assiftninent set aside; that the 
assignment could only be set aside upon repayment of the consideration- 
money, tof*other with interest, and the costs incurred in connection with the 
assi^'nnient; tiiat the suit was not based on the assif^nment but on the mort¬ 
gage, und-tlie mortgage was valid, and should have effect given to it; that as 
the defendant had admitted tlie claim to the extent of the instalments due, a 
decree should have been made against him ; and tliat the Mtissoorie Bank 
had erroneously l)een made a party to the suit. 

M)-. Howard (vvitli him ^lessrs. Hill, Nrwton and Quarry) contended tliat 
the mortgage was invalid, as it had not been made in accordance with the wishes 
of tlie testator as expressefl in his will, riz., to the Oflicial Tmstee of Bengal, 
for the time being, hut to two of the execut ors of the will, and that the suit was 
consequently not maintainable. 

The fojlowing Judgments were delivered by the Court:— 

Stuart, C.J. —This is a regular a])peal froiti the Court of the Hul>ordinato 
Judge of Dehra Dun in a suit by the j>laintiff‘, V^aughan, against the defendants, 
Heseltine and Hurst, to recover Rs. 19,t27-H-0 ])rinci])Kl and interest alleged 
to he due on a mortgage on certain ])i‘oporty called the Ellenborough Hotel 
estate, under tlie following circumstances : Tlie plaintiff', Mr. Charles Frederick 
Vaughan, sued as one of the executors of the late Mr. J. N. Heseltine, 
who died on the 8th March IHfi/i, leaving a will, dated the Kith February 
1864, and a codicil thereto hearing dated the 24th February 1865. By the 
will the testator disposed of his estate and effects, and various legacies were 
left to different jiarties, and among others two sums, both of Rs. 6,000— 
Rs. 12,000 in all--on certain conditions and contingencies, to the testator’s 
grand-children, Jose])h Hurst and Isabella Hurst, hut in the event of their deaths, 
as therein explained, he directed the said two sums [757} of Rs. 6,000 to 
be jiaid “ unto iny daughter, Mrs. Charlotte Hurst, the mother of Joseph 
Hurst and Isabella Hurst, for her absolute use and benefit, and lier receipt for 
the same, whether covei't or sole, shall he a sufficient discharge for the same.” 
The will appointed the testator’s son, Robert Henry, and his son-in-law, Joseph 
Hurst, one of the defendants, to be the executors thereof, and by a separate 
nomination ho apjjointed the plaintiff “ and the Administrator-General of Bengal 
for the time being” to he trustees of the will for the carrying out the trust 
thereby declared, and by the 20th clause of the will the testator made 
the usual provision for the continuance of the trust in the event of death 
or failure. By clause 9 of the will the testator siiecially devised the 
Ellenborough Hotel estate to the use of “ my said son Robert Henry, his 
heirs and assigns, upon condition that ho or they do, ui)oh being so request¬ 
ed by my trustees, execute and deliver to them a good and sufficient mortgage 
of the said Ellenborough Hotel estate for securing payment of the sum of 
Rs. 16,000, etc. ” Such were the provisions of the will on these jKnnts ; but the 
codicil, which is of considerable length, altered and revoked the will in various 
particulars, and among other things it altered the will as to the trustees as 
follows: “ And whereas by the 19tli clause of my said will I have nominated 
and appointed the said Charles Frederick Vaughan, in the said w'ill styled 
Mr. Clmrles Vaughan, and the Administrator-General of Bengal for the time 
being, to be trustees of my said will, now I do hereby revoke such said api)oint- 
rnent, and I do nominate and appoint the Official Trustee of Bengal for the 
time being to lie sole trustee of my said wdll for the [lurpose of carrying 
out the trusts therein and herein declared, and 1 declare that my said 
will shall accordingly he so read and construe as if the said Official 
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Trustee of Bengal for the time being had in my said will been named and 
mentioned instead of the said Mr. Charles Vaughan and the said Adminis¬ 
trator-General of Bengal for the time being,” There was therefore to be but 
one trustee and that “ the Official Trustee of Bengal ” in place of Mr. Vaughan 
and the Administrator-General of Bengal, as provided by tl)e will. The codicil 
then goes on to revoke the said 20tli clause of the will, and also the clauses 
providing for tlie legacies to the grand-children, “ and in lieu and instead there¬ 
of ” the codicil provided as follows :—“ T do hei’eby give and bequeath to my 
daughter [788] Charlotte, wifeof my said son-in-law, Joseph Hurst, and mother 
of my said grand-children, Joseph and Isabella Hurst, the sum of Rs. 12,000 
absolutely, for her own sole use and benefit, fnie from the control, debts and 
liabilities of her present or of any future husband with whom she may here¬ 
after intermarry ; and 1 direct such said sum of .lis. 12,0l)(.) t ) be paid to my 
said daughter Charlotte on her sole and personal receipt from and out of the sum 
of Rs. 10,000 charged upon my Ellenborough Hotel estate, situate at Rajpur 
aforesaid, under the terms and conditions of the Oth clause of my said will, such 
said payment to my said diiughter Charlotte to l)egin and commence from tlie 
receipt by the trustee of this my will of the second instalment of Rs. 3,000 
provided for in the said 9th clause of my ssiid will, and to continue until the 
said sum of Rs. 12,000 shall be fully paid and satisfied from and out of the said 
fund, and any balance that may remain due after ])aynient of the last of such 
said instalments shall be paid and satisfied out of the general assets of my estate.” 
We may presume that the testator had gotxl an<l sufficient rc.isons (or this change 
in his testamentary arrangements, and the ciicumstancos which gave rise to 
this suit may well suggest what these reasons were. Tlioy are at least intelli¬ 
gible. But it will be obsoiwed that, while the codicil revoked the appoint¬ 
ment of trustees us made by the will, it c(ntniu(d no cxj.kss itvoiiitirn 
of the testator’s direction to his son to execute and deliver the mortgage itself 
for Rs. 10,000, and in fact, on the 2nd Alarcb IHOO, which was within 
a year from his father’s death, the son did, with the apparent apiiroval 
of all concerned, including the plaintiff himself execute a mortgage-deed 
of the Ellenborough Hotel estate in favour of Joseph Hurst and Mr. Vaughan 
and who, it will be recollected, were the trustees originally aiipointed. 
Jtis not disputed that the testator’s estate was amide for all his testa¬ 
mentary purjjpses, and that there would ho little or no dilficulty in raisitig 
the Rs. 10,000 on the security of tlie Jtlllenborough Hotel estate. But 
some delay occurred, and it w^ould appear that at the end of 1809 or begin¬ 
ning of 1870, Mr. Vauglian, the plaintiff’, commenced nogoiiations with 
Mrs. Hurst for the purchase of her lBgac>, the i-esult of which was 
that he, being an , executor of tlio will, purchased for the nrice of Rs. 8,000 
[7J9] a legacy of Rs. 12,000. Vaughan himself states that lie does not recol¬ 
lect by whom the proposal for tho purchase was made, hut in the opinion of 
the Subordinate Judge it came from himself. This was the crisis of the suit 
in the Court below, and the Subordinate Judge’s decision was that such a 
transaction could not stand, and he dismissed the suit with costs. Without 
pronouncing any judicial opinion on the question, which, from what I am about 
to explain, we are not called ujion to do, I may ho permitted to say that such 
negotiations between the executor of a wull and a legatee are very questionable 
and improijer, and if this case bail been argued before us on the basis of tho 
lower Court’s judgment, it is I think probable tliat wo would not have found much 
fault with it. But at the hearing of the apjieal before us, tho counsel for the 
respondent disregarding ((he appellant's arguments on tho merits of tlie Subor¬ 
dinate Judge’s decision, took the objection that the mortgage-deed, which is the 
basis of the suit, is invalid, aftd aff ords no cause of action to the plaintiff', on«the 
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ground of its not being conformable with the true construction of the wiU and 
codicil, and I am of opinion that this objection is well founded. Although in the 
form of a suit to recover on a mortgage of a portion of the estate, it is really in 
the nature of one for the administration pro tanto of that estate, and it is more 
important to consider what were the testator's wishes and intentions. I observe 
that in the mortgage-deed itself the codicil is referred to by date, and is there 
described as “ in no way revoking that portion of the 9th clause of the will 
hereinbefore recited,” but whether this was the idea of the mortgagor himself 
or the opinion of his legal advisers or. draughtsmen, it is in my judgment 
altogetlier erroneous. The direction to the son contained in the will was to 
execute and deliver a mortgage-deed to the trustees, that is to Mr. Vaughan and 
the Administrator-General of Bengal. The appointment, however, of these 
gentlemen was expressly revoked by the codicil, and a single trustee, in the 
person of “ the Official Trustee of Bengal,’’ was appointed in their stead. It is 
impossible, therefore, to contend that the mortgage, as actually made, was an 
administration pro tanto of the testator’s estate according to his true intentions. 
The objection is indeed an obvious and substantial one, and it is extraordinary 
that the cotlicil to the will on which it is founded should have been overlooked, 
not only by the Subordinate Judge himself, but by all the parties before him. 

[7603 Without prejudice, therefore, to any suit which may be instituted for 
carrying out the intentions of the testator with resirect to the direction to 
mortgage, or generally for the proper administration of the estate, I would dismiss 
this appeal, and dismiss the present suit, but seeing that the objection allowed 
by this judgment was not taken in the Court below, without costs. The 
Mussoorie Bank, however, who are the holders of a mortgage by the testator 
himself, and who have been obliged to intervene as co-defendants and co-resijon- 
dents, are entitled to their costs, and those the plaintiff, appellant, must pay. 

Oldfield, J. —The plaintiff in this suit, C. F. Vaughan, is one of the execu¬ 
tors to the will of J. N. Heseltine. The defendant, B. H. Heseltine, is the 
son of J. N. Heseltine, and also one of the executors. The suit is to recover, 
as one of the executors, Rs. 19,427-8-0 principal and interest, on a mortgage- 
deed of the Ellenborough Hotel estate. It appears that, under the will and 
codicil of the late J. N. Heseltine, the estate known as the Ellenborough Hotel 
estate was devised to the use of his son, B. H. Heseltine, defendant, respon¬ 
dent, upon condition that he should execute and deliver to the trustees under the 
will a mortgage of the said estate for securing to the said trustees payment of 
Bs. 16,000, to he paid by equal yearly instalments of Bs. 8,000 esioh, the first 
to be paid at the expiration of one year after the death of the testator, a sum 
of Bs. 12,000 to be paid out of the above sum to testator's daughter, Charlotte ' 
Hurst, and the rest as otherwise devised. The will and codicil further made 
B. H. Heseltine. defendant, J. Hurst, and C. F. Vaughan, plaintiff, executors, 
and the Official Trustee of Bengal for the time being the sole trustee for the 
purpose of carrying out the trusts named in the wiU. After the death of the 
testator the mortgage-deed on which this suit is based was executed by B. H. - 
Heseltine in favour of the other two executors, Hurst and Vaughan, and the 
latter now sues to recover under it. 

The claim was dismissed by the lower Court on a xireliminary objection, 
and the api)eal rests on the same ground, which has been fully discussed in the 
judgment of the Chief Justice. It is unnecessary for me to notice this point, 
as I am of opinion that the appeal must be dismissed on a ground taken before 
us by the resimndent’s counsel, that the mortgage-deed is absolutely vd.d, and 
[76i3 the claim on it uoiiaintainable. The tiU^ of the parties to the mort- 
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gage-deed and to execute the mortgage rests solely on the will and codicil of 
J. N. Heseltine, and if these be examined, it will be found that they convey 
no power to execute such a mortgage. The will directed by the 9th paragraph 
that the Ellenborough Hotel estate was devised to " B. H. Heseltine his heirs 
and assigns, upon the condition that he or they do, on being so requested by 
my trustees, execute and deliver to them a good and sufficient mortgage of the 
said Ellenborough Hotel estate for securing to the said trustees, their executors, 
and administrators, payment of the sum of Bs. 16,000 hereinbefore bequeathed 
to them upon trust, etc.,” and by the codicil the Official Trustee was appointed 
sole trustee, while B. H. Heseltine, Hurst, and Vaughan were appointed 
executors. 

There has been no conformance with the terms of the will and codicil in 
the execution of the mortgage-deed the basis of the claim, which is executed, 
not in favour of the trustees, but of two out of throe executors. The intention 
of the parties was to carry out the condition of the will and codicil, but these 
gave no power to execute such a mortgage-deed, which lias been made contrary 
to the will and codicil and under a mistake as to the facts on the part of the 
parties to it, that they were thereby carrying out the condition of the will and 
codicil. Such a deed is invalid and can convey no right to the property to the 
plaintiff. The claim therefore must fail. 

There is one plea raised in appeal which is to be noticed, whether the 
Manager of the Mussoorie Bank was properly made a party to the suit, and I 
consider he was, inasmuch as, holding an alleged prior mortgage on the pro¬ 
perty, he had an interest in asserting its priority in this suit, which included 
a claim to bring to sale the property. 

I would, therefore, though on different grounds, affirm the decision of tlie 
lower Court, and dismiss the appeal, but without costs as regards all the 
defendants except the Manager of the Mussoorie Bank, who should get his 
costs. 

Appeal dismissed. 
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[762] APPELLATE CIVIL. 

The iird May, 1877. 

Present: 

SlJt JiOHERT STU.-VRT, KT., CIIIEF JUSTICE, AND MR. JUSTICE SPANKIE. 


Hurst.Plaintiff 

VCl’SUS 

Tlie Mussoorio Bank.Defendant.'" 


h'cal property—Lcyacy—Ilushand and icifo. 

C, a miimccl woiiuiu, was cHtitli'il, under her father’s will, tnw'rtaiii luoiicy “ absoluU-ly 
for her sole use and beiieiil. free from the control, dehls, and li.il>ilities of her husband,” 
and under such will such money was p.iyable to her ” on her sole* and personal receipt.” 
While so entitled C borrowed from her husband the juircliase-monoy of ci'rtaiu real ju'operty, 
on the understanding th.it she .vould pay him back such money when she obtained her legacy. 
The conveyance of such property was made to but not to her sepanite use. (' subsequently 
assigned her Icgacj by sale, and out of the money obtained by such assignment repaid her 
husband the pnreh.ise-monoy of the ]iro[)ertv purchased. Jlcld that the conversion by C of her 
”*'1' alter its char.idcr.ind eunditii)iiN, andtiiat the property purchased was her own 
separate property, and was not .subject to the debts or li.ihilities of her hu.sband. 

In Novoinl)cr 18()H, Jcjsopli lluist ngroofl to purchase a villaffo called 
Molikauipur. At liis rcipiost the jnviiiorty was not con\eye<l to him, Imt to his 
wife, Charlotte. Thi; purcha.se-n)on(;y was stated in the deed of sale, which 
was dated the 11th Novemla'r to lie Us. 0,000. Joseph Hurst paid the 

imrchase-moiiey hy a clieqne on the Mussoorio Bank for Us. (),3.'j() drawn 
against a cash credit loan lie li.id with the Bank. When the deed of sale was 
registered a power of attorney executed hy Mrs. Hurst was also registered, wliich 
a))pointod Joseph Hurst Manager of the property on her helialf. In 187(1 
Jostiph Hurst and his wife were in j)ecuniary ililliculties. In a suit registered 
as No. l.'i.'i of 1874, the Mussoorio Bank held a decree against them both. In 
another suit registered as No. 185 of 1874, the same Bank held a decree 
against Jose])h lJnr.st and his hrotlier-in-law, Uohert Henry Hosoltino, and a 
third suit registered as No. 56 of 1870, brought hy one Khushal Rai and 
another person, a (h-croo hail been made against JoseiJi Hurst and his wife. 
In execution of the decree in suit No. 165 of 1874, the village of Mohkarnpuv 
was attached on the -Hst March 1870. On tlie 4th April 1870, an order was 
rmulefor the sale of the property on the 20th May 1876. On the a]>plication of 
Josepli Hurst and his wife, [763j and on their satisfying the decree in part, and 
c.xecuting an agreement to pay the balance, this sale was postfioned nine die. 
On tfie 9th Juno 1876, Mohkarnpur was again attached in the execution of the 
decree obtained hy Khushal Rai. No further proceedings were taken in this case 
till the 6th October 1878. Mohkarnpur was again attached on the 13th July 
1876, in execution of the decree obtained hy the Mussoorie Bank against Joseph 
Hurst and Robert Henry Heseltine. On the 17th July 1076, an order was made 
for the sale of the projierty on tlie 20th September 1876. Charlotte Hurst 
objected to the sale, claiming the proiierty as her own. Her objection was 

* Regular Appeal, No. 107 of 1870, from a docw'c of R. Alexander, Em]., Suliurdinatc Judge 
of DellRi Hull, dated tbo 15th Beptember 1870. Reported under a special order of the 
Honourable the Chief Justice, 
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disallowed on the 9(/h Au^'ust 187G. The property was eventually sold on the 
20th September 1876, and was purchased by one Charles Edward Beresford, 
with notice of Charlotte Hurst’s claim. 

In the meantime, on the 18th August 1876, Charlotte Hurst instituted 
the present suit against the Mussoorie Bank in the Court of the Subordinate 
Judge of Dehra Dun. The plaintiff claimed in her 2 )laint the reversal of the 
order of the 9th August 1876, and all subsequent acts and orders made under 
that order, a declaration of her right to the possession of the property as full 
proprietor, and possession of the jjroporty in full ])roprietary right. She based 
her suit on the deed of sale dated the 14th November 18GB. She alleged that 
being entitled under lier father’s will at the time of the sale to a legacy of 
Rs. 12,000, she had purcliased the property in suit, together with an estate called 
•Ashton Cottage, arranging with her husband that he should advance the 
purchase-moneys of tho'ie pro])crties, and promising to pay him hack such 
moneys when she obtained her legacy ; that she ha<l subsequently sold the legacy 
to one Charles Frederick Vaughan for Rs. 7,87/}, receiving the purchase-money 
by a cheque for that amount, and that she had endorsed this cheque to her 
husband, paying the balance duo to him, Rs. 125, in cash out of money of her 
own. The defence to the suit W'as that the money paid to the vendor of 
Mohkainjmr by Joseph Hurst was his own money, and not money paid in 
pursuance of any such agreement as alleged by thci plaintiff, and that the 
conveyance of the property was made to the plaintiff with the object of 
j)rotocting it from Joseph Hurst’s creditors, Jose])h Hurst being [76*3 in 
l)ocuniai'y difficulties iit the time of the purchase. Tlie defendant further 
alleged tliat from November 1HG8 to July 1H7G Mohkanqmr had been held 
and enjoyed by Joseph Hurst as his own proi)crt>, tliat the plaintiff’s name 
never a])poared in any transaction connected with the management of the 
estate, that the jiatwaris of the villagt; wore ignorant of her name, and her 
name did not apiieai'in anv revenue record as connected with the village, that 
in February 1872, Josejih Hurst and the plaintiff had nii .rtgaged the village 
jointly to a Mrs. Dick, styling the jiroperty as “their” property, and that in 
February 1875, Josejih Ilurst had given evidence in a certain suit to the effect 
that ho h.ad purchased the jiroporty, and held it as jiroprietor, and that he was 
the projirietor of it. 

It was not alleged in defence to the suit that the projiovty had been 
attached and sold in the execution of a decree to which the jilaintiff was a party. 

The Subordinate Judge fixed as an issue, among others, was Rs. 6,000, 
the price paid for Mohkampur, part of the plaintiff’s legacy under her father’s 
will or not? This issue was alone considered by the Judge, and on it he 
dismissed the suit, holding that the money jiaid for the jiurchaso of Mohkampur 
was Joseph Hurst’s money, and that there was no connection between it and 
the sum of Rs. 7,875 received by the jilaintiff' from Vaughan and made over to 
her husband by the jilaintiff. 

The plaintiff apjiealed to the High Court against the decree of the Subor¬ 
dinate Judge, contending that the projierty washer own sojiarate and absolute 
projiorty, and the Court of First Instance had erred in finding that her husband 
was the tiue owner. 

Messrs. Him and ConUiii for the Ajipellant. 

Messrs. Hill and Qiiairu for the Respondent. 

The following Judgments wore delivered by the Court:— 

Btuartt C.J. —This is a regular apjical from a decree of the Subordinate 
Judge of Debra Dun disupssing the jilaintiff ’s claim to property called the 
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estate of Mohkampur in virtue of her separate and exolusive right as a legatee 
under her father’s will, and by which he bequeathed to her a sum of Bs. 12,000. 
The will was dated the 16th February 1864, and there was a codicil dated 
[7683 the 24th February 1865, The testator, J. N. ^eseltine, the plaintiff's 
father, died on the 8th March 1865. The nature and terms of the will had 
been the subject of a previous suit with respect to a mortgage directed by it to 
bo made, in which the plaintiff’s rights as a legatee came to be considered. This 
suit came up in regular appeal to this Court, and was heard by OLDFIELD, J., 
and myself, and determined by our dismissing the appeal and suit on grounds 
and for reasons which we fully explained in our judgments (see ante, p. 753). 

The record in that previous suit containing the proceedings in the lower 
Court and this Court was put in as evidence in the present suit, and it thus 
appears that the facts which gave rise to the present litigation are these: On 
the 14th November 1868, Mrs. Hurst, tlie plaintiff, purchased the estate of 
Mohkampur from one Mary Wood, the price, as stated in the sale-deed (and 
correctly stated, for there can be no doubt on this point), being Bs. 6,000. This 
sum was not at once paid down in cash by the plaintiff, although it does not 
appear to be disputed that she, and she alone, was the actual vendee, the money 
having been found by Mr. Hurst, the plaintiff’s husband, slie, the plaintiff, 
claiming that it was on the credit of her legacy that the sale to her took place. 
Subsequently to this purchase, that is, on the 25th November 1869, the plaintiff 
purchased from a Mrs. Walsh a certain property called Ashton Cottage, the 
consideration being Bs. 2,000, which had apparently been raised in the same 
way as the previous Rs. 6,000 for the purchase of Molikampur. The two sums 
amounted to Rs. H,000, which sum Mrs. Hurst swears in her deposition slie 
repaid to lier husband, first by endorsing over to him a draft for Bs. 7,875, being 
the sum, as explained by tlio plaintiff, to have boon netted for her legacy, and 
by cash jiayment from Iterself of Bs. 125. The Subordinate Judge ap{)ears to 
sneer at and discredit this last circumstance, altliough it is not ap)jarent why 
he should do so. For myself 1 do not see why it should be considered an 
‘'odd circumstance" that the plaintiff, situated as she was, could not command 
Bs. 125 on her own account, and there is not a particle of evidence to 
show that it was not her own money. The poor woman had suffered in pocket 
eufiiciently already, for she [766] tells us, and the fact plainly appears in 
the record of the other suit to which I have adverted, that after a good deal of 
negotiation she disposed of her legacy of Bs. 12,000 to Mr. Vaughan, one of the 
executors of her father’s will, for Rs. 8,000. This, as remarked by me in the 
previous suit, was a very improiwr transaction on Mr. Vaughan’s part, and it 
might have been set aside if she had been so minded and it had been worth her 
while, but no question of the validity of this transaction arises in the present 
case. I only now allude to the circumstance for the purpose of showing that 
the sum slie thus obtained for the legacy was the precise amount of her pur¬ 
chase of Mohkampur and Ashton Cottage, and the question as to the identity of 
that jmyment, as regards its legal character as well as its amount, with her 
legacy, or whether the payment had been made by her husband from its own 
rosomces, or what must be taken to be such, is the first question that has to 
be considered. The next question is one of law, viz., whether, if the money was 
hers and not her huslmnd’s, it could be used and dealt with by him in the way 
stated by the Subordinate Judge. 

The Subordinate Judge correctly states that the first ofwi^ese is the one 
important question, although very inconsistently with that he thusexpresses him , 
self in his judgment: “ That he (the plaintiff's h^band) got the l^aoy money 
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there irf no doubt, but there is equally no doubt in my mind that he received 
it as any other husband vould do money coming to his wife,” adding, with 
apparent inconsistency, that “ the issue drawn which need be considered is, 
was this Rs. 6,000, the price paid for Mohkampur, part of Mrs. Hurst’s legacy 
under her father’s will or not ? ” and he decides that it was the husband's money 
and not the plaintiff’s. There is a confusion of mind and want of legal know¬ 
ledge in all tins on the part of the Subordinate Judge which I by no means 
desire to rebuke, for Mr. Alexander has done his best according to his light, 
although I could have wished that ho* had not been so dogmatical in the 
expression of his views. He ought to have known that Mr. Ilurst could not 
deal with the legacy " as any other husband would do with money coming to 
his wife,” and that he could not defeat her rights under her father’s will by any 
transaction of his own. His judgment apiiears to me to he altogether besides 
the case, and shows that he totally misapprehended the plaintiff’s ix>sition and 
her rights under her father’s will. 

[787] That the Rs. 6,000 paid for Mohkampur was her money and not her 
husband’s is, I think, very plain. Tn the first place, the Subordinate Judge 
himself says that Mr. Hurst got liold of the legacy money, in the next place the 
respondents, defendants, argued their case here, as they appear to have done in 
the Court below, on the assunjption that it was her legacy that had been used in 
raising the purchase-money for Mohkampur, but that by conversion into cash it 
had changed its character and came under tlie control of her husband. Such 
a contention was totally unfounded in law, and I only refer to it now for the 
purixjse of pointing out that, on the defendant’s own showing, the money raised 
and paid by Mr. Hurst was really the plaintiff’s and not liis. But the plain¬ 
tiff herself was examined in the Court below*, and her evidence is before us. 
The Subordinate Judge put his gloss upon it, but I feel bound to reject this as 
altogether uncalled for. The plaintiff’s evidence is not in any w’ay contra¬ 
dict^ or disputed, and I see no reason whatever for disbelieving it. It will 
l)e seen that it is clearly comx)atib]o and consistent with all we know of the 
facts. We have seen that her father made his will in 1864 and died in 1865, 
and the time that elapsed between the date of the purchase of Mohkamimr is 
amply accounted for by the litigation and negotiations which liad in the mean¬ 
time been going on, and which prevented the payment to lier of her legacy 
until the time mentioned by the Subordinate Judge. She states in her deposi¬ 
tion as follows ;—“ My husband paid the money for mo: I was negotiating the 
sale of my legacy with Mr. Vaughan, tlie executor : Mr. Vaughan sent me a 
cheque for the amount, viz., Rs. 7,875, on the Dellii Bank, and 1 endorsed the 
whole of it over to my husband ; after this receipt I concluded the sale- 
negotiations for Ashton Cottage, which I hod been carrying on for some time 
previously : the price of Ashton Cottage was Rs. 2,000 : I paid Rs. 7,875 to 
my husband by the cheque, and Rs. 125 in cash ; I sold my legacy for 
Rs. 8,000, and Mr. Vaughan made me go shares in tlie expenses, so I only 
got Rs. 7,876.” And further on in cross-examination she says, " I bought the 
village (Mohkampur) in anticipation of my legacy money.” 

Then as respects the Mussoorie Bank’s bond she says: “ Mr. Hurst 
signed the deed shown me because the loan was to him, not because ho had 
any right in the property.” And in regard to Mrs. Dick’s [768} mortgage 
she deposes : “ The deed shown me was signed by Mr. Hurst and myself: I 
never read the deed in question, so I cannot tell how the words “ moveable 
and immoveabl(f*^ame into it: I did not get the loan, Mr. Hurst got the 
loan.” The Subordinate Judge makes some unfavourable comments on this 
evidence, but it is, I consider^unsafe to argue as he does, against the conduct 
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of a wife situated, as tlie plaintiff was, under the influence and control of a 
needy husband. I believe she spoke the truth when she said she had not read 
this deed, and 1 also believe that she was totally unaware that she was trans¬ 
ferring l)y it any rights of hers acquired by means of her legacy. In fact, she, 
could not legally have joined in any such mortgage-deed without making the 
usual acknowledgment required of married women before the officer appointed 
by law for that purpose (see Act XXXI of 1854, ss. 3, ‘ 4 i and 5 I"), and it is 
pretended that any such formality was observed on the occasion. 

« 

From all these considerations I conclude and thoroughly believe tliat 
the Bs. 6,000 paid for Mohkampur was raised on tlie security of, and was in 
fact paid out of, the plaintiff's legacy, and from no other source; and that being 
so the plaintiff’s legal rights are not as stated by the Subordinate Judge. I have 
looked into the record of the previous suit, and 1 find it there recorded that the 
bequest of the legacy to the plaintiff’ in her father's will and codicil is expressed in 
these terms: “ I do hereby give and bequeatli to my daughter Charlotte, W’ife 
of my said son-in-law, Josepli Hurst, and mother of my said grand-children 
Joseph and Isabella Hurst, the sum of Bs. 12,000 absolutely for her own sole 
use and benefit free from tlie control, debts, and liabilities of her present or of any 
future husband with whom she may hereafter intermarry, and 1 direct sucli 
said sum of Bs. 12,000 to be paid to my said daughter Charlotte, on her sole and 
personal receipt from and out of the sum of Bs. 16,000 charged upon my 
Ellenborough Hotel estate.” The effect of such a testamentary disjiosition is 
to give the plaintiff not only separate and exclusive use of the legacy money, but 
solo and absolute control over its disposal. The law on this subject is clearly 
stated by Mr. Joshua Williams, Q. C., in his “ I'rinciples of the law of Beal 
Proiiorty,” 7th od., 1865, p. 207 (an able and reliable work of great authority in 
England, although the author is still [789] alive), as follows :—“ Not only the 
income, but also the corpus of any jiroperty, whether real or tjersonal, may be 
limited to the separate use of a married woman. Becent decisions have estab¬ 
lished that a simple gift of a real estate, either with or without the intervention 
of trustees, for the separate use of a m.irried woman, is sufficient to give her 
in equity a ])Owor to dispose of it by deed or will without the consent or 
concuiTence of her husband. The same rule had long been established with 
respect to personal estate.” Property is thus sometimes settled to wives so as 


• [Sec. a :—Every married weman who, cither iiloiie or jointlj- with her husband, isposHCSK- 
ed of or oiititk'd to any estate or interest in or any power to Iw 
A iniirritKl woiniin, with exercised over aii> hinds or lu-rcditamcnts, which, hut for the 
her husband’s concurrence, passing of this Act, she mi^dit have disposed of or extinguiKhed 
empowered to dispose of by levying a line, or suffering a recovery, or by joining in either of 
her estate by deed acknow- such assurunccs, shall have power, by deed, to be acknowledged by 
lodged, etc. her as liereinafter mentioned, to dispose of, release, surrender, 

or extinguish any such estate, interest, or power, as fully and 
effectually as if she were an unmarried woiniin.3 

Provision to apply to t [Sec. 4 :—The provisions of the last two preceding sections 
money subject to be invest- shall, so far as circumstances will admit, apply to money sub- 
cd in lands. ject to be invested in lands or other beroditainents.] 


{ [Sec. 5 :—No dead to be executed by a marriod woman under the provisions herein- 
Tr»,w.ii<,nn 1 .. isjfore contained shall, so far as regards the interest of such 

marri^ worn-ii married wuirmii, lie valid or effectual, unless her husband concur 

^ ’ therein, nor unless the deed be acknowledged in manner herein¬ 

after prescribed before a Judge of one of her Majesty’s Supreme Courts, or before a Judge 
or other covenanted officer of the East India Company exercising civii!--jurisdintion in the 
place where in such deed shall be acknowledged, or before some Commissioner appointed either 
s^icciully for the occasion, or appointed as a permatmtit Commissioner by one of Her Majesty’s 
said Courts to take such ackuowlcdgments.J 
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to prevent even its anticipation by them. But it will be observed that there is 
no such clause in the will of the plaintiff's father. She did anticipate the 
legacy by accepting the Rs. 6,000 her husband raised for her on its security, 
and she was entitled to do this, nor hy so anticipating did she in any way 
change the legal chai’acter and conditions of tiie legacy itself, for that, as I have 
said, could in no wise bo defeated hy any contrivance on the part of her 
husband or any of his creditors. 

The facts and evidence to which I liave adverted, and which bring mo 
irresistibly to this conclusion, appear to me to be cle ir beyond any doubt, and 
I see no necessity for a remand. 

I have only to odd that, if tlie plaintiff’s husband took his loan from the 
Mussoorie Bank, either in ignorance of, or with the knowledge of ])laintiff's 
exclusive rights under her father’s will, he alnd the Bank must settle it between 
themselves, but in no cast can the one or the other make any claim on 
the plaintiff, or make use of her money, should they succeed in getting it into 
tl>eir hands without her own deliberate consent given in the manner 
required by law. 

I would allow the appeal and, reversing the judgment of the Subordinate 
Judge, decree the plaintiff’s claim. No otlier conclusion could satisfy not only 
the legal necessities but the justice of the case. Tim respondents must of 
course pay all the costs, those of the lower Court as well as the costs of this 
ai)j>eal. 

Spankie, J.—The subject-matter of the disjnite between the parties and 
the facts of the case are clearly set forth by the Subordinate Judge. The lower 
Court considered that the first issue laid down by him decided the case. That 
issue was, was the sum of Rs. 6,000, the r770] price paid for Mohkami)ur, 
part of Mrs. Hurst’s legacy under her father’s will or not ? Ordinarily speaking, 
the Judge remarks, when we look at a transaction like the one which took 
place between Mr. and Mrs. Hurst, we should say that the husband htwi 
bought the estate, entered his wife’s name as purchaser for reasons of his own, 
and that the endorsement of a clieque or draft made over to him some eighteen 
or nineteen moiiths afterwards had nothing to do with the matter wiiatever. 
The lower Court comes to the conclusion tliat the money was Hurst’s own. 
and had no connection with the Rs. 7,875, tlio ])rocoeds of the legacy, paid over 
to him nineteen months after the purchase. The Subordinate .fudge comes to 
this finding on the evidence of Mrs. Hurst wliich he considers contradictory 
and improbable. He holds also that Mr. Hurst got possession of the legacy as 
any other husband would do, money coining to his wife. 

It is contended in appeal that mauza Mohkampur is the separate and 
absolute property of the appellant, Charlotte Hurst, and tlio Court was wrong 
in finding that her husband, Hurst, was the true owner. Secondly, that the 
purchase-money of the village in question, thougli paid in the first instance hy 
appellant’s husband, was eventually paid hy appellant, who made over her 
legacy of Rs. 8,000 to her husliand in satisfaction of the loan by means of 
which the said village had been originally purchased by her. Tliirdly, that it 
is not shown that the legacy was paid for any other purpose. Fourthly, that 
the reasons by the lower Court for its decision are fallacious and erroneous, 
and do not support the conclusion upon which that decision is based. Fifthly, 
that the amount entered in the lower Court’s decree as pleader’s fee is 
improperly calculated. 

The suit appears to me to have been insufficiently tried, and Charlotte 
Hurst’s evidence to have been set aside on apparently too slight grounds. There 
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is no reason to doubt that she had the legacy in prospect when the purchase was 
made, a legacy to lierself, and for her own use and benefit and quite independent 
of her husband’s control. With this prospect before her it was not unlikely that 
slie might contemplate the purchase of immoveable proijerty, and it was not 
improbable that her husband should have found the money for her in the first 
instance, and have received it back from her on payment of the legacy. She stated 
that, when the village was bought,they were wolloffascompared with their present 
[771] position, and were then perfectly solvent. She ai>pear8 to liave given 
her evidence freely. It was not damaged in cross-examination or by the Court 
when the Judge examined her. She may have been flurried by the Court, but 
T certainly do not trace in her evidence confused and contradictory statements. 
These statements at least remain uncontradicted. The other party produced 
no evidence at all. If the lower Court thought that Cliarlotte Hurst’s evidence 
was not satisfactory, siie should have been allowed the opportunity of bringing 
forward some proof in corroboration of it. It would seem, however, that the 
Subordinate Judge was of opinion that the husband must needs have the 
control of the legacy, and that it was paid to him as any other money coming to 
his wife would bo paid. This, in fact, w'as doubtless pressed upon him at the 
hoai'ing, and indeed was contended here by respondent's pleader, Mr. Qiiarry, 
There is no doubt tliat, when from the terms of the gift, settlement or bequest, 
the ])roporty is expressly, or by just implication, designed to be for a woman’s 
separate and exclusive use (for technical words are not necessary), the intention 
wdl be fully acted on, and the rights and interests of a wife sedulously j)ro- 
tected in equity. There is no diiliculty in this case as to the words used. The 
w'illof J. N. floseltine gives the money to Charlotte Hurst “ absolutely for her 
sole use and benefit, free from the control, debts and liabilities of her present or 
any futuj’e husband.” The money is to be paid to her “ on her sole and personal 
receipt.” These words exclude the marital rights of a woman’s husband, and 
the property will be regarded as being foi’ her exclusive use. 


So far then Chai'lotte Hurst, having certainly the exclusive control of 
this money left to her, might not unreasonably, as remarked above, have 
entertained the idea of buying Mohkampur, and as her statements remain 
uncontradicted there was prima facie no reason to doubt the truth of the claim. 
There are, however, alleged to be certain circumstances, such as the condition 
of Hurst’s affairs for some time past, and the fact that he had treated 
Mohkampur as his own, regarding which it would have been desirable that 
further inquiry should have been made. Hurst himself should have been 
examined, and he should have been questioned regarding the alleged advance to 
his wife of the sum necessary to pay for Mohkampur, and also respecting the 
mortgage [772] of that village, amongst other properties, to Mrs. Dick. On the 
other hand, the defendant should have the opportunity of showing from any 
other evidence that he could produce, that the money used was not Mrs. Hurst’s. 
The defendant, indeed, should have had evidence ready on this point, as it was 
in issue on the day fixed for trial. I do not understand why it was not pro¬ 
duced if at hand, and if this suit were dismissed now the defendant would have 
himself to blame. But I would prefer, having regard to the fact that there 
are some suspicious circumstances in the case, that there should be further 
inquiry, and would remand the case to the Subordinate Judge in order that 
he should try and determine whether the purchase of Mohkampur was made 
by Charlotte Hurst on her own account and with money advanced by Hurst 
as a loan, which she subsequently repaid to him, or whether Hurst was the 
real purchaser and owner, and the money paid was his own. 
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The determination of this issue in a satisfactory way would, I think, dispose 
of the case. The remand might be under s. 354, Act VIII of 1869. On return 
of the finding a week might be allowed for objections, and on the expiration 
thereof the appeal woiild be disposed of. 


[1 All. 772] 

APPELLATE CIVIL. 


The 2!ind July, 

Present: 

Mr. Justice Turner, Officiating Chief Justice, and 
Mr. Justice Pearson. 


Boresford.Plaintiff 

versus 

Charlotte Hurst and another.Defendants."' 


Beal property — Legacy—Husband and wife. 

C, a married woman, was entitled, under her fatbcr’swill to certain money “ absolutely, 
for her sole use and benefit, free from the control, debts and liabilities of her husband,” and 
under such will such money was payable to her ” on her stjlo and person.al receipt.” 
While so entitled, C borrowed from her husband the purehase-moncy of certain real property, 
on the understauding that she would pay him back such money when she obtained her legacy. 
The conveyance of suoli property was made to C, but not to her separate use. V subsequcjitly 
assigned her legacy by sale, and out of the money obtained by such a'.siguineut repaid her 
husband the purchase-money of the property purchased. C and her husband were married 
before C778] Act X of 1865 eainc into force, and htxd aet^uired an Indian domicile, llcld, that, 
even if English law were applicable in the case, and any interest in the projt»crtj' puic-hased 
passed to C's husband, it passed, in view of the agreement between her and her husband, on 
an implied contract that ho aould hold the property in trust for her, and that, where such 
property was pundiascd at a sale in the execution of a decree against J as his properly, with 
notice that such property was claimed by V as her separate property, such purchase did not 
defeat the title of C. 

This suit arose out of tho execution of the decree obtained by Cliavlotto 
Hurst against the Mussoorie Bank, on the 3rd May 1877, in tho High Court, in 
the suit brought by her against the Bank, the circumstances of wbicli arc fully 
reported at p. 762 of this volume. Tlie report of that case and of the case of 
Vaiiyhan v. Heseltine reported at p. 753 of this volume sliould bo read togethor 
with this report. Befoi'e Cliarlotte Hurst obtained that decree, viz., on the 
20th September 1876, the property in suit was sold in tlie execution of tho 
decree in the suit registered as No. 186 of 1874, which was a decree in favour 
of the Mussoorie Bank and against Hurst and Heseltine. It was pur¬ 
chased by Charles Edward Berosford, the plaintiff' in the present suit. 
Having been dispossessed by Charlotte Hurst in tho execution of her decree 

• Pirnt AplJeal, No. 43 of 1878, from a decree of F. Bullock, Es<|., Subordinate Judge cf 
Dobra Duii, dated the 3rd December 1877. Bcpoi-tcd under a special order of the Ilou’blc 
tbo Chief Justice. • 
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Charles Edward Beresford eventually brought the present suit against Charlotte 
Hurst and Josepli Hurst for possession of Jfohkampur. The plaintiff stated 
that he had acquired the right, title, and interest of Charlotte Hurst in 
Mohkam])ur in virtue of his auction-purchase, and that if he did not acquire any 
such right, title, and interest by such purchase, but acquired only the right, title, 
and interest in the property of Joseph Hurst, then Joseph Hurst was the sole 
owner of the property, and the plaintiff was entitled to it in virtue of his auction- 
purchase. The plaintiff alleged in support of his statement that Mohkampur 
belonged to Joseph Hurst as follows :— 

“ Mohkampnr was in iffovember 1868 the property of Mrs. Mary Wood, widow, of Dobra. 
Joseph Hurst heard it was for sale, and wrote to the lady’s son making an offer for the same, 
which was accepted in writing. Ho afterwards delivered a cheque for the price to Mr. Wood, 
and asked him to miko the conveyance in the name of his wife, Mrs. Charlotte Hurst. 
Mr. Wood agreed to make tho conveyance as requested, thinking, the object of it was 
the protoctioaof Mohkampur from the grasp of Mr. Hurst's creditors. 

“The cheque was for Rs. 6,350, and was not against Joseph Hurst's own money, but 
agiiust money borrowed from the Mussoorio Bank, Limited. At tho same time he was in 
del)t to the extent of about Rs. 30,000, without C77fl any particular moans of meeting his 
debts, and shortly afterwards ho embarked in a risky timber business which involved him 

ill additional liabilities. The conveyance of Mohkampur was not made to Mrs. Charlotte 

Hurst’s soj^Kiratc use or independent of her hasband. Therefore, its operation is to vest the 
property in the husband, Joseph Hurst. 

“ If it were otherwise, the transsiction would .stiind as a voluntary postnuptial settlomoiit 
of Rs. 6,850 Viv Joseph Hurst upon his wife. As he was in debt at the time it was made, and 
actually borrowed the iii'mcy at a high rat.’ of interest fur tho ocuasion, and it is still in one 
form or another due to his creditors, it was a fraudulent setllcmciit, and void under the Act 
13Kliz., c. 5, made peqictual by the Act 29 Eliz., c. 5, the property so acquired legally 
vesting in the settlor, Joseph Hurst, and remaining available to his creditors. 

“ Immediately after the purchase, Joseph Hurst, the husband, entered upon Mohkampur 
and took and enjoyed the assets and profits of it as sole owner, publicly as-sorting himself to 
be the .sole owner of it, and as such his name has appeared for many years in the records of 
tho Collector of the district, and he continued to fill the character of solo owner, without let 
or hindrance of any one, until this litigation began. On the 7th November 1872, Joseph 
Hurst borrowed Rs. 16,000 from Mrs, Louisa Dick of Dchra. Part of tho security for this 
was a mortgage upon Mohkampur. As a nominal party to tho conveyance of that estate 
Mrs. Charlotte Hurst signed the mortgage, which in efiect sets out thtvt the property is her 
husband’s; if the property had not been in fact her husbiuid’s, then Mrs. Charlotte Hurst 
committed the grossest fraud upon Mrs. Dick, in aiding her husband to procure the Rs. 16,000 
by virt of u deed she knew was totidly inoperative. 

“ On tho 24th and 25th February 1875, under circumstances tho most solemn in which 
any European claiming to bo rcsiiectable could bo placed, namely, under cruss-examiiuitiou 
couductod with the utmost deliberation, extending over two whole days, in a suit brought 
against him to recover a large sum of money, Joseph Hurst swore as follows: 

“ ‘ 1 have purchased landed property in India * * *.’ 

“ ‘ 1 bought Mohkampur from Mr. 0. Wood * * 

‘ “ 1 bold Mohkampur as ziunindar * *. I am zamiiidar of Mohkampur. 1 don’t know 
tho oxiict amount of revenue 1 pay ; my assistant pays in the revenue, and recoives the receipts ; 
1 did uot ask what tho revenue was when I was purchasing it; I don’t remember if 1 made any 
inquiries as to the income of the village; did not inquire how much land there was in 
Mohkampur, but was told how much there was ; I hod no reason for not inquiring * *; it 

was not the custom for a native lessee to describe himself as zamindar.’ 

/*■ 
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“As it cannot be assorted that Mr. Hurst committed purjury, or that he and his wife 
deliberately cheated the mortgag^pf Mohkampur, or that the Collector’s records are wrong, 
it follows that Mohkampur was Joseph Hurst’s, [7753 and if it was his interest alone the 
plaiutifi succeeded to, that interest covered tho whole property.” 

The defence to this suit rested on tho allegations on which the elaim in the 
suit by Charlotte Hurst against the Mussoorie Bank above referred to rested, 
and on the establishment of which the High Court had given Charlotte Hurst 
a decree in that suit. 

The Subordinate Judge fixed the following among other issues :—“ (i) Did 
the sale of the 20th September 1876 operate to transfer to the plaintiff the 
rights and interests of all the defendants in suits No. 155 of 1874, No. 56 of 
1876, and No. 185 of 1874, in which attachment of Mohkampur had been 
made; if not, whose rights and interests passed to plaintiff by ttiat sale ? (ii) 
Does the High Court’s decree set aside the sale made to plaintiff on the 20th 
September 1876 ? (iii) If only Josepli Hurst’s interest in Mohkampur passed 
to plaintiff by the sale, what was his interest in the property ? (iv) Is the 
plaintiff entitl^ to recover the property as a bond fide purchaser for valuable 
consideration ? " 

On the first issue the Judge found that Mohkampur was sold in the 
execution of the decree in suit No. 185 of 1874, and that the sale only operated 
to transfer the rights and interests of the defendants in that suit, and that 
consequently only the rights and interests of Joseph Hurst in Mohkampur 
passed to the plaintiff by the sale. On the second issue the Judge found that 
the sale of Mohkampur was set aside by tlie decree of tho High Court. On 
the third issue the Judge found that Joseph Hurst had no interest in Mohkam¬ 
pur. On tlio fourth issue tho Judge hold that tho plaintiff' was not entitled to 
recover tlie property because he was a bond fide ])urchasor of it for valuable 
consideration. The Judge in accordance with the determination of those issues 
dismissed tlie plaintiff’s suit. 

Tho plaintiff' appealed to tlie High Court. Tho facts of-tho case and the 
arguments are stated in tlio judgment of the Court. 

Mr. Quarry for tho Appellant. 

Mr. Spankie for the Bospondent. 

The Court delivered the following 

Judgment:—In 1876 the respondents, Mr. J. and Mrs. C. Hurst, wore in 
IHJcuniary difficulties. In suit No. 155 of 1874 tho £7763 Mussoorie Bank, 
Limited, held a decree against both respondents. In suit No. 185 of 1874 
the same bank held a decree against Mr. J. Hurst and his brother-in-law 
Mr. Heseltine, and in a third suit brought by Khuslml Rai and another a decree 
had been passed against Mr. J. and Mrs. C. Hurst. In execution of tlio decree 
in suit No. 155 of 1874 the village Mohkampur was attached on the 31st 
March 1876, and an order for sale issued on tlie 4th April 1876, fixing tlie 
20th May 1876, for tho sale, but on the application of the respondents and on 
payment of Rs. 3,747-15 0, and on the execution of an agreement for tho 
satisfaction of the balance, the sale was postponed sine die. Mohkampur was 
again attached on the 9th Juno 1876, in execution of the decree obtained by 
Khushal Rai, hut no further proceedings were taken till October (Jth. Ifinally, 
Mohkampur was attached on the 13th July 1876, in execution of tho decree 
obtained by the Mussoorie Bank against J. Hurst and Heseltine, and on 
the 17th July an order was made for the sole of the property on the 20th 
September. The rospondei^t Mrs. C. Hurst at once filed an objection, claiming 
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that Mohkampur, as her separate property, should be released from attachment. 
Her objection was disallowed on the 9th AugU8t}'>1876. On the 18th August 
1876, t!ie respondent Mrs. C. Hurst filed a suit claiming that her right might 
be declared to Mohkampur, that she might be put in possession of it, and the 
order of sale declared void. Her suit was dismissed by the Court of First 
Instance on the 15th September 1876, and on the 20tli September 1876, the 
property was put up to sale in execution of the decree obtained by the Bank 
against Hurst and Heseltine as the property of J. Hurst. It was purchased 
by the api^llant with notice of the claim asserted by Mrs. Hurst, and 
notwithstanding Mi*s. Hurst’s opposition the appellant obtained possession 
on the 22nd November 1876. Meanw’hile Mrs. C. Hurst apjjealed to the High 
Court, and on the 3rd May 1877, obtained a decree declaring lier right to 
Mohkampur and to possession of the estate, and at tlie same time the order 
of the 9th August 1876 was declared null and void, and all subsequent acts 
and orders under the said order were also declared null and void. The 
appellant was not made a party, nor did he apply to be made a party, to the 
apiieal brought by Mrs. Hurst, but on the lltli July 1877, in execution 
of Mrs. Hurst’s decree, possession of Mohkampur was delivered to lier 
[777] and the appellant’s servants wore turned out of possession. The apixsl- 
lant instituted a ])ossessory suit which was dismissed, and he then instituted 
the suit out of which the a})peal arises. The Court helow' found that the sale 
of Mohkampur operated to transfer only what rights were [)osses8ed by 
Joseph Hui*st in that estate, that the order in pursuance of which the sale was 
made w’as in fact set aside by tlie decree obtained by Mrs. Hurst, that Moh¬ 
kampur was the sole proijerty of Mrs. Hurst, that the appellant purchased 
with full knowledge of Mrs. Hurst’s claim and was not on any ground entitled 
to he protected against it, and that Mrs. Hurst was entitled in execution of her 
decree to oust the appellant. The Court of First Instance consequently 
dismissed the suit with costs. 

In appeal it is contended that Mohkampur was in fact purchased by Joseph 
Hurst for himself and not for his wife, and that, if it was not imrchasod for 
himself but for his wife, when it was conveyed to the wife Joseph Hurst 
acquirefl lier estate by co/oYes//, which wdll pass to the purcliaser of his right and 
interests, and that, if Airs. Hurst had an equitable title to the proiwrty, she is 
not entitled to protection against the jiurchaser, inasmuch as, as the equity 
was so doubtful, he was not Ijound to take notice of it. The last objection in 
appeal is expressed in such general terms that it is not clear what is the parti¬ 
cular ruling to which this plea is directed. At the hearing the pleader who 
appeared for the a])pellant advanced, though lie did not seriously press, the 
objection that the sale was made in execution of all the decrees in which the 
property had been attached, but it is clear that this was not so. We have the 
order for attachment, and though there is no ajiiJication on tlie file, there is the 
order for sale. Then there is the objection of Mrs. C. Hurst which would have 
been frivolous if at the lime an order existed for the sale of her rights also, and 
then there are salc-])rocoedings and a certificate,—all made in the one cause 
in whicli Hurst and Heseltine wore defendants, and to which Mrs. Hurst 
was no party. 

The pleader for the ap])ollant more strenuously urged that the property 
was in fact purchased by Hurst on hi.s own account, and that the conveyance 
was merely taken in the name of his wife as his isinfarzi. On the other hand, 
tlie respondents allege that [778] Mrs. Hurst, being entitled under her father’s 
will to a legacy of Ks. 12,C^0, wWicIi was to bo paid to her separate use in 
inst^tlments of Es. 3,000 ixir annum, was desirous of investing the legacy in 
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land, and as it was not immediately payable, she borrowed the purchase-moneys 
of Mohkampur and two otheriproperties from her husband and received convey¬ 
ances in her own name, her husband consenting tliat the property so purchased 
should be hold by hor to hor separate use. It is not denied tliat Joseph Nelson 
Heseltine by his will, dated February 16th, 1804, and a codicil, dated the 24th 
February 1865, devised an estate knowri as tiie Fllenborough Hotel estate to 
his son Robert Henry Heseltine, subiect to the condition that Robert Henry 
Heseltine should, when requested so to do by the trustees, execute a mortgage 
of the estate to secure the payment of Rs. 16,000 by instalments of Rs. 3,000 
per annum, ■without interest, the first instalment to be paid on the expiration 
of one year from the testator’s decease, and the testator bequeathed to his 
daughter Mrs. 0. Hurst, tlie respondent, the sum of Rs. 12,000 to be paid out 
of the instalments provided by tiie mortgage, commencing with the second 
instalment, for her sole use and benefit, fi'eo from tlio control of her husband 
then living or of any future husband. Joseph Nelson Heseltine died on March 
8th, 1865, and on March 2nd, 1866, Robert Henry Heseltine executed a mort¬ 
gage of the Ellenborough Hotel estate to Jose])li Hurst and Charles Fi'ederick 
Vaughan, to secure the .sum of Rs. 16,000, with the intention of giving effect 
to the condition imposed on hiiri b>' Ins father’s will. There had then accrued 
due to Mrs. Hurst in November 1868, when the ])urchaso W'as negotiatoil, 
Rs. 6,000 ; in March J869, she would be entitled U) a further sum of Rs. 3,000. It 
is said that in 1868 Hurst was in debt, and it is suggested he might have desired 
to place any jn-oiierty lie might acquire beyond the reach of his creditors. It 
is, however, admitted he had a large cash credit with the Mussoorie Bank. 
He negotiated the purchase of Mohkampur without informing the seller 
that the purchaser was Mrs. Hurst, hut when the terms of i>urchase had been 
settled, ho directed the seller to convoy the property to Mrs. Hurst. The sale- 
deed does not state that the property was convey(id to Mrs. Hurst’s soi)arato 
use, but in this country deeds are ordinarily ])roi>ared by persons who have 
little, if any, acquaintance with English law, and thei’efore [779] we 
do not attribute any weight to this circumstance. .At the time of regis¬ 
tration of the sale-deed a ])ower-of-attorney executed by Mrs. Hurst was 
also registered appointing hor hushand manager of the estate on her behalf. 
Hurst paid the ptirchase-monoy, Rs. 6,350, out of his cash credit. He sub.sc- 
quontly purchased two other proiKjrties, one for Rs. 2,000 and another for 
Rs. 2,500, and these also wei’e conveyed to his wife. The total of these 
purchase-moneys, Rs. 10,500, would not have exceeded ^vith interest the sum 
which Mrs. Hurst was to receive under her father’s will, if her legacy had been 
duly paid. For some cause or other its payn)ent was not pressed, possibly 
because Hurst and R. H. Heseltine were connected in pecuniary affairs, and in 
1870 the legacy was sold with Hurst’s consent to a trustee, Mr. Vaughan, for 
the sum of Rs. 7,875, and it is not denied that Hurst received this sum and 
used it as his own. It is admitted that what cattle and implements of hus¬ 
bandry were used in the sir cultivation of Mohkampur belonged to Hurst. 
Hurst was called upon to produce accounts showing the disposal of the profits 
of the estate : he failed to do so ; and it may bo assumed that the profits were 
used either in the ordinary course of business or in the maintenance of his 
household. It does not necessarily follow that the estate was not purchased 
on behalf of and held by Mrs. Hurst as her own ; she was living with hor hus¬ 
band, and may well have consented to allow him to cultivate her land and to 
receive the profits of the estate and appropriate them to the general expendi¬ 
ture. It has been shown that in Februaj-y 1875, Hurst swore he had 
purchased landed property in India, that hn had Ixmght Mohkampur, and was 
the zomindar of Mohkampur, and paid revenue for it. If these statements 
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had been made when the questioD^of the own^ship of Mohkampnr was ib 
issue, of course they would have gone far to di^it any evidence now given 
by Hurst in support of his wife’s case, but the question then raised was only 
as to Hurst’s knowledge of zainindari matters. While, then, those statements 
are not to be ultogetlier disregarded, too much weiglit is not to bo given to 
them. Tt is also urged that Hurst obtained a loan from a Mrs. Dick on a 
mortgage of Mohkampur representing himself as the owner, but Mrs, Hurst 
was a party to the mortgage and would be bound by it. Considering the 
evidence as a wiiole, we are not satisfied tiiat the conclusion at which the 
Court below [780] airived on this issue is incorrect. It is not shown that 
Hurst was pressed by his ci’editors in 1868, nor that he apprehended diffi¬ 
culties, and it is shown that Mrs. Hurst was entitled to funds which would have 
enabled her to repay the sum advanced to her by her husband, and that in fact 
she did pay over to her husband the sum she received, wliich was in excess of 
the purchase-money of Mohkampur, If a scheme liad been devised to conceal 
Hurst’s ownership of Mohkami)ui', it is improbable that Mrs. Hurst would 
have made over her legacy to her husband at a time when he had, as is alleged 
on the part of the appellant, become more involved, and there was every pro¬ 
bability that the money would be applied to discharge his debts, or be seized 
by his creditors. The conveyance to Mrs. Hurst was in our judgment bona 
fide, and oxecutetl in pursuance of the agreement alleged by her. The pleader 
for the api)ellant insists principally on the plea that the conveyance to 
Mrs. Hurst operated to convoy tlie legal estate in Mohkampur to her husband,and 
tliat the conversion of tlie legacy operated to sot it free from the separate use of 
Mrs. Hurst, and that her husband is entitled to the rents and profits during 
her life, and may obtain an estate by courtesy if he survives her. The parties 
were, we understand, born in this country; they married in this country 
before tlie Succession Act of 1865, and are domiciled here. We are not 
prepared to hold that the English law woiild regulate tlieir interests in landed 
estate in this country acquired by the wife during coverture, but if it were 
applicable, and if any interest in the estate accrued to her husband, in view of 
the agreement which wo have found proved, it must be held that it came 
to his hands upon a contract between them tliat ho would hold it in trust for her 
—Bidoiit V. Lewis (1 Atk., 269); Thrupp v. Ilamuin (3 M. and K,, 612); Newlands 
V. Payntcr (4 M. and C., 408); Parker v. Brooke (0 Yes., 583). 

The appellant purchased with full notice of the claim set up by 
Mrs. Hurst, and it must be held his purchase will not defeat her title. The 
appeal then fails and is dismissed with costs. 

Appeal dismissed. 
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^ Oattse Ooorfc powers was esseniiially different from the ease of a Small Cause 
Court Judge invested with the powers of a Subordinate Judge. The only differ¬ 
ence is that the grant of the powers of a Subordinate Judge to a Small Cause 
Goiirt Judge gives him a larger jurisdiction than ha possessed as Small Causa 
Court Judge; whereas the investiture of a Munsif with Small Cause Court 
powers only gives him a peculiatr kind of jurisdiction in some classes of causes 
which he had before jurisdiction to try. The difference does not in the least 
degree [96] affect what is the matter in question, viz., the extent of the duty 
of the Clerk of the Court, and of the Nazir, and of the, liability of their sureties. 

‘The third issue is, therefore, decided in the plaintiff’s favour. 

Our decision on the second issue relieves us from the obligation of deciding 
the fourth ; but we have no hesitation in expressing our opinion that, had the 
Small Cbuse Court Judge, at the date of the execution of the bond in stiit, not 
been invested with the powers of a Subordinate Judge, the Clerk of his Court 
would, nevertheless, have been bound to receive, take charge and keep account 
of any moneys paid or realized under decrees passed by any of his successors in 
office invested with such powers, and that the Clerk’s surety would have been 
liable for his client’s misappropriation of any of those moneys. This, 
indeed, follows from what we have already said in disposing of the third 
issue. The Clerk’s duty is to take charge of all moneys paid into the Small 
Cause Court, and this duty remains the same whether the Judge of the Small 
Cause Court only exercise his ordinary jurisdiction, or be invested with addi¬ 
tional powers. The grant and exercise of such powers is an accident attached 
by fihe law to the office of a Small Cause Court Judge ; and the Clerk of his 
Court is as much bound to perform the accidental as the ordinary duties of his 
appointment, and the surety’s pecuniary liability is co-ordinate with that of 
the Clerk. The defendant would not, therefore, have been able to repudiate 
his liability in respect of moneys paid to, or realized by, the Clerk in respect 
of decrees passed by the recent Judges, of the Small Cause Court at Allahabad 
in the exercise of the powers vested in them of a Subordinate Judge, even had 
it appeared that, at the time when he executed the bond, Mr. Tyrrell had not 
been invested, or not legally invested, with those powers. The circumstance 
that, at that time, and for some years before, the Judge of the Small Cause Court 
has exercised those powers, and the Clerk of his Court had, as a part of his 
duty, received all moneys paid or realized under decrees passed in the exercise 
thereof, precludes the defendant from pleading with plausibility, and us from 
believing, that he executed the bond in ignorance of the Clerk’s duty and liability, 
and under the impression that he was only undertaking a risk in respect of 
moneys paid or realized under decrees pass^ by the Small Cause Court Judge 
[97] in the-exercise of his ordinary jurisdiction. The description of Mr. Church 
in the bond as the Clerk of the Small Cause Court and of Mr. Tyrrell as 
the 5udge of that Court is strictly accurate, and not at all incomplete by 
reason of the absence of any mention of the powers of a Subordinate Judge 
vested in the Judge of the Small Cause Court. The plea that in reference, to 
that description, the defendant’s liability was limited to moneys paid to, or 
realized by Mr. Church under decrees passed by the Judge in the exorcise of 
his ordinary jurisdiction is not sustainable. 

Decree for plaintiff with costs. 
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